Jn the Supreme Gourt of the United States, 


OCTOBER TERM, A. D. 1890. 


No. 1539. i 
YLVESTER H. KNEELAND, A lan 
5 VESTER ; ppel int, Appeal from the Cir- 
Vv. cuit Court of the 
United States for. 
AMERICAN LOAN AND TRUST COMPANY (_— the District of In- 
1ana- 


OF BOSTON ET AL. | 


- MOTION TO ADVANCE THE CAUSE. 


Now come the American Loan and Trust Company of Boston, 
and E. B. Phillips, trustee, appellees-herein, by their counsel, and 
move to advance the cause for final hearing, and set forth the fol- 
lowing ground in support of such motion : — 

This appeal was taken by Sylvester H. Kneeland as purchaser 
under foreclosure sales of the divisions of the Toledo, Cincinnati 
& St. Louis Railroad, known respectively as the Toledo and St. 
Louis divisions, and as trustee and agent for holders of bonds con- 
stituting a lien thereon, from a decree of the Circuit Court for the 
district of Indiana, rendered Sept. 27, 1890, awarding to the appel- 
lees severally the payment of certain amounts for rentals of cars 
_ and locomotives used by the receivers of the railroad, pending fore- 
closure proceedings. This cause, together with the causes involved 
in an appeal taken by the said Kneeland as to the clainis of other 
creditors for car rentals, numbered 1540 on the docket of this court, 
was fully argued and determined upon the merits at the last term : 
Fineeland v. American Loan and Trust Company and Kneeland v. 
Ballou, 136 U. S. 89. By the judgment of this Court therein the 
causes were reinanded to the Circuit Court, with directions to strike 
out all allowances for rentals prior to Dec. 1, 1883, and to allow 
the rentals as fixed for the time subsequent thereto. The mandates 
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of this Court were filed in the Circuit Court, and on June 21, 1890, 
a decree was entered in that court in accordance with the mandates, 
as to al! the appellees therein, excepting the American Loan and 
Trust Company of Boston, and E. B. Phillips, trustee, from which 
decree sai.’ i>peal numbered 1540 was duly taken, and on Sept. 27, 
1890, a further decree was entered in that court in accordance with 
the mandates, as to the last-named appellees, from which decree 
this appeal was taken. ‘This decree was as follows : — 


‘IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF INDIANA. 


MAY TERM, 1890. Sept. 27, A. D. 1890. 


Before HonoraBLteE Wituiam A. Woops, Judge. 


THE CENTRAL Trust COMPANY OF NEW YORK ET AL. 
Uv. 
THE TOLEDO, DELPHOS & BURLINGTON RAILROAD COm- 


No. 7706, Chancery. 
PANY ET AL. j 
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EpWARD F. LEONARD ET AL. 
v. 
THE TOLEDO, CINCINNATI & ST. LOUIS RAILROAD CoOm- | 


PANY ET AL. Nos. 7814 and 7815, 


Chancery. 
THE CENTRAL TrRusT COMPANY OF NEW YORK ET AL. | Consolidated Causes. 
0 
THE ToLepo, CrncinnatTi & St. Louris RAILRoaD Com- 
PANY ET AL. J 


“This day again come the parties to the above-entitled causes, and 
the several parties to the decrees hereinafter named, including the 
various intervening petitioners and other claimants for rental and 
repairs of locomotives, and for cars destroyed ; and comes also Syl- 
vester H. Kneeland, purchaser at the foreclosure sales heretofore 
had in the above-entitled causes of two divisions of the Toledo, Cin- 
cinnati & St. Louis Railway Company, known as the Toledo Division 
and the St. Louis Division respectively, and as trustee and agent 
for the mortgage bondholders of said respective divisions. And it 
_ appearing to the Court that on the twenty-first day of June, A. D. 
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1890, a final decree was entered by this Court in the above-entitled 
causes in accordance with mandates of the Supreme Court of the 
United States as to all the parties thereto excepting the intervening 
petitioners, the American Loan and Trust Company of Boston, and 
E. B. Phillips, trustee, who, not being present or represented by 
counsel at the hearing, were expressly excepted from said decree. 

“And it appearing to the Court that on the second day of June, 
A. D. 1890,-mandates of the Supreme Court of the United States 
in the case of Sylvester H. Kneeland v. The American Loan and 
-Trust Company of Boston and others, and in the case of Sylvester 
H. Kneeland v. George William Ballou, trustee, said cases being 
numbered respectively 252 and 1537, of the October Term, A. D. 
1890, were filed in this court reyersing the final decrees heretofore 
rendered in the above-entitled causes concerning the allowance of 
car rentals on April 5, A. D. 1886, and Nov. 9, 1889, respectively, 
with costs. 

“ And it further appearing to the Court that each of said mandates 
contains an order and direction in the words and figures following, 
viz.: ‘And it is further ordered that this cause be and the same is 
hereby remanded to the said Circuit Court with directions to strike 
out all allowances for rental prior to Dec. 1, 1883, the time when 
the receiver was appointed at the instance of the mortgagees, and to 
allow the rentals as fixed fur the time subsequent thereto’; and 
thereupon the said Sylvester H. Kneeland, as such purchaser, trus- 
tee, agent and bondholder as -aforesaid, having this day filed herein 
his motion in writing, praying a reference to a master, upon the 
grounds and for the purposes in such motion set forth, and the 
Court having fully considered such motion, and the mandates and 
decrees aforesaid, us well as the reports of the master and _ the 
schedules accompanying the same upon which said decrees of April 
5, 1886 and Nov. 9, 1889 were entered, it is thereupon ordered 
that such motion for reference he, and the same is hereby, denied and 
overruled. : -. 

And thereupon the Court, having heard the arguments of counsel 
for the respective parties, and being now fully advised in the prem- 
ises, doth find, from said mandates, and from said former decrees, 
and said master’s reports and the schedules accompan ying the same, 
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that the allowances so made to said several intervening petitioners 
and claimants for rentals and repairs of cars and locomotives, and 
for cars destroyed, for the twelve months’ period from Aug. 1, 1883, 
to Aug. 1, 1884, should be reduced by disallowing all allowances 
prior to Dec. 1, 1883, and by allowing only the ensuing eight 
months of such period, namely, from Dec. 1, 1883, to'Aug. 1, 1884 ; 
and the Court doth further find that, by reason of such reduction in 
the allowances for said period, said several intervening petitioners 
and claimants are not entitled to interest upon the amounts so 
remaining due for said period of eight months, and that no reduc- 
tion having been made by said mandates in the allowances hereto- 
fore fixed by said decrees for the period of five months from Aug. 1, 
1884, to Jan. 1, 1885, the Court doth find that said several interven- 
ing petitioners and claimants are entitled to interest on their respect- 
ive allowances for said period of five months at the rate of six per 
cent per annum from the dates of said decrees, respectively, so 
fixing the amounts due to said several claimants. And the Court 
doth further find that, after so reducing such allowances, by striking 
out from said decrees of April 5, 1886, and Nov. 9, 1889, respect- 
ively, all allowances prior to Dec. 1, 1883, and after allowing 
Interest as aforesaid on the allowances for the five mogths’ period 
from Aug. 1, 1884, to Jan. 1, 1885, there remain and are due to the 
said American Loan and Trust Company and E. B. Phillips, trustee, 
intervening petitioners and claimants, for car rentals and repairs of 
cars and locomotives, and for cars destroyed, from the division of 
said railroad known as the Toledo Division and the St. Louis Divis- 
ion, respectively, for the eight months’ period from Dec. 1, 1883, to. 
Aug. 1, 1884, and for the five months’ period from Aug. 1, 1884, 
to Jan. 1, 1885, the following amounts, viz. : — 
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' To THE AMERICAN LOAN AND Trust CoMPANY OF BOSTON. 


From the Toledo Division : 
For eight months’ period . : ‘ , - $11,914 32 
For five months’ period. ; ‘ ‘ 8,931 79 
Interest on five months’ period from April 5, 1886, 2,232 95 


Total from Toledo Division . ‘ ‘ . $23,079 06 


From the St. Louis Division : 
For eight months’ period . ; eels . $11,348 40 
For five months’ period. ee , 8,507 89 
Interest on five months’ period from Apfil 5, 1886, 2,126 97 


Total from St. Louis Division. . . . $21,983 26 
Total from both divisions: ~ . o : &.« , $5,062 32 


. | To E. B. Puiuuies, Trustee. 
From the Toledo Division : : 
For eight months’ period . a oe - $2,396 52 
For five months’ period . ‘ Sone 3,197 12 
Interest o on five months’ period from April 5, 1886, 799 28 


Total from Toledo Division . , . - $6,392 92 


« 


From the St. Louis Division : ¢ 
For eight: months’ period . , rieiy Mae . $2,282 69 
For five months’ period . . -. - 3,045 39 
Interest on five months’ period from April 5, 1886, 761 35 


Total from St. Louis Division . cae : $6,089 43 
Total from both divisions . ‘ : : ‘ - 12,482 35 
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“ The Court doth thereupon order, adjudge and decree that the said 
American Loan and Trust Company and E. B. Phillips, trustee, inter- 
vening petitioners and claimants for rentals and repairs of cars and 
locomotives, and for cars destroyed, hereinbefore named, do have 
and recover the said several sums hereinbefore found due to them, 
and each of them respectively, from the Toledo Division, and from 
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the St. Louis Division of said railroad respectively, with interest 
thereon at six per cent from June 21, 1890, which sums so respect- 
ively found due to each of the persons hereinbefore named are hereby: 
ordered, adjudged and decreed to be prior and paramount liens 
upon all the railroad property and effects of every nature and kind 
pertaining to each of said divisions respectively, against which the 
same are awarded as hereinbefore found, and prior to the rights and 
interest of the mortgage bondholders and purchaser of each of said 
divisions respectively, and of all persons claiming by, through or 
under them or either ef them, which said sums, with interest as 
aforesaid, shall be paid out of the proceeds of the foreclosure sale 

‘of each of said divisions respectively prior to any distributions of 
said proceeds among the holders of the bonds secured by the mort- 
gage thereon. 

“It is further crdered, adjudged and decreed that the said Sylves- 
ter H. Kneeiand, the purchaser of the St. Louis Division and of the 
Toledo Division of said railroad, at the foreclosure sales heretofore 
had, pursuant to the decrees of this Court, do, within sixty days 
hereafter, pay into the registry of this court, or to the said petition- 
ers respectively, or to their solicitors herein, the amounts so decreed 
to each of said petitioners respectively as above set forth; such pay- 
ment to be made in cash as a part of the purchase price due from the 
said Kneeland upon the sale of said divisions respectively, in accord 
ance with the decrees of foreclosure heretofore entered in said 
causes, the total amount to be paid by said Kneeland on account 
of the Toledo Division being the sum of $29,471.98, and the total 
amount so to be paid by him on account of the St. Louis Division 
being the sum of $28,072.69, with interest on said sums from June 
21, 1890. And the Court reserves the right,in case of default in 
such payments as aforesaid, to resume possession of all the railroad 
property and effects of every nature and kind pertaining to each of 
said divisions respectively so sold to the said Kneeland on the terms 
mentioned in the order confirming such sales and approving the con- 
veyances of such property to the said Keeland. 

“To which decree as an entirety, and to each and every part and 
portion thereof, the Sylvester H. Kneeland, as such purchaser, and 
as such trustee and agent for the bondholders of said several divisions 
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of said railroad, and as a iota a first-mortgage bondholder, and 
now in person: ‘and by his solicitors, excepts and prays an appeal to 
the Supreme Court, which is now granted. 

“ And pursuant to the stipulation this day made and entered into 
by and between the American Loan and Trust Company and E. B. 
Phillips, trustee, by their solicitor, Henry D. Hyde, and Sylvester H. 
Kneeland by R. G. Ingersoll, Clarence Brown and John M. Butler, 
his solicitors, it is stipulated, agreed and ordered that the appeal from 
this decree shall be joined and united with the appeal granted by 
this Court from the decree rendered and entered June 21, 1890, 
making the appeals from the two decrees one single appeal.” 


This appeal is clearly of the class contemplated by the fourth par- 
agraph of rule 26, providing that _ | 

* Cases once adjudicated by this Court upon the merits and again 
brought up by writ of error or appeal may be advanced by leave of 
the Court on motion of either party.” | 

As the questions embraced in this appeal and in that numbered 
1540 are identical, it would seem desirable, should this motion to 
advance and a similar motion made in the latter appeal be sustained, 
that the two cases be set for hearing at the same time. 


Respectfully submitted, 


HENRY D. HYDE, 
So Hiotior jor Appellees. 


IN “THE 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


SYLVESTER H. KNEELAND, — 
: Appellant, 


sti | No. 1539. 


\ 
\ 


| / 
AMERICAN LOAN AND TRUST. (MOTION TO ADVANCE. 


COMPANY Et At., 
: A ppellees. 


BRIEF FOR APPELLANT. 


ROBERT G. INGERSOLL, 
CLARENCE BROWN, 
Solicitors for Appellant. 


C. G. Burgoyne, 146-150 Centre Street, N. Y 
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IN THE 


Supreme Cont of the United. States, 


} OCTOBER TERM, .1890. 


i SyLvEsTER H. KNEELAND,: _ 


| | | Appellant, 
| Vs. 


. No. 1589. 
( Motion to advance. 


AMERICAN LOAN AND Trust COMAANY 


ET AL., 


detrei. 


Appellees. 


BRIEF FOR APPELLANT. 
ues I. 


On the third page of the brief filed herein by the 
appellee is the following : | 


‘“‘ And thereupon the said Sylvester H. Kneeland, 

3 ‘as such purchaser, trustee, agent and bondholder 

| “as aforesaid, having this day filed herein his 

“ motion in writing, praying a reference to a Mas- 

. “ ter, upon the grounds and_for the purpose in such 

| ‘“ motion set forth, and the Court having fully con- 
‘‘ sidered such motion, &c.” | 


But this Court is not informed upon what grounds 
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the said Kneeland prayed a reference to « Master, and 
this Court cannot be informed without referring to the 
record. As a matter of fact, the said Kneeland set 
forth several grounds, and, among others, that no com- 
putation or report had ever been made by the Master 
for the several periods mentioned in the decree, and 
especially for those periods found by this Court to be 
the periods for which payments should be made. 

Among other things, Kneeland set forth that the re- 
pairs, for which they asked to be paid-—the cars de- 
stroyed, for which they asked to be paid—had not 
been shown by the reports to have been injured or 
destroyed within the period for which this Court de- 
cided that he was bound to pay. 

Among the grounds, also, was the statement that the 
bondholders, with their committees, had requested the 
owners of the cars to remove them from the road; that 
their first request was made in October, 1883, and that 
several requests were made thereafter to the same effect ; 
and that the owners of the cars would not remove them, 
but insisted on their remaining, and that the bond- 
holders took the ground that the cars were of no use, 
and so notified the attorneys for the appellee. 

Mr. Kneeland asked the Court below to be allowed to 
prove these facts, and that the case be referred for that 
purpose; all of which appears in the record, together 
with a great deal more. 

The Court refused to refer the case, and thereupon 
the appellant excepted. | 

While it appears in the reports that a certain amount 
is allowed for a period of eight months, and a certain 
amount for a period of five months, we contended 
then, and we still contend, that the Master, in making 
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in which ‘it appeared that the record had not been 
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the reports for eight months and for five months, dis- 
tributed damages, repairs and destruction over a cer- 
tain period of time, and divided. by the time instead 
of finding what actually occurred within each period. 


XI. 


There is also another question presented in the 
record, and that is as to whether. a decree that~ has 
been reversed bears interest from the time of its ren- 
dition in the Court below—the point being that a decree 
wrongfully made and afterwards reversed has hardly 
force enough, after the reversal, to carry interest; and 
the record shows, among other things, that interest was. 
allowed by the Circuit Court. To which the appellant 
excepted, and from which he appealed. 


III. 


The record has not been printed, neither has the ap- 


pellee set up such portions as will enable the Court to 
pass upon the motion without an examination of the 
record. ‘The counsei for appellant insist that the facts 
are not correctly or sufficiently set up in the brief of 
appellee, and therefore ask that the motion be denied. 


We cite the 
National Bank vs. Insurance Company, 100 U. S., 43, 
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printed, and that counsel did not agree as to what the 


record contained : | 


* We will not decide motions to dismiss before 
“the record is printed, where there is any ques- 
“ tion about the facts on which the motion rests. 
“In order to get a decision before printing, 
“the motion papers must present the case in a 
“ way which will enable us to act understandingly 


‘“‘ without referring to the transcript on file.” 
Also Waterville vs. Van Slyck, 115 U. S., 290: 


“The judgment in this case is for less than 
** $5,000, but the record contains a certificate of 
“division. The motion to dismiss is on the 
‘“‘ ground that this Court has no jurisdiction upon 
‘“‘ such a certificate as has been filed herein. The 
“record has not been printed, and to geta de- 
** cision on a motion to dismiss before printing, the 
“motion papers must present the case ina way 
“‘ which will enable us to act understandingly, with- 
*‘ out referring to the transcript on file. In this 
‘‘ case we have not been furnished either with a 
“ copy of the certificate on which the motion de- 
“ pends or with an agreed statement of what it 
“ contains. There is nothing on which we can act 


“ unless we go to the transcript.” 


Iv. 


The merits involved in the present cases have not 
ween adjudicated by this Court. This Court did de- 
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cide that the appellant. was liable for the rentals of 
cars, repairs to cars, and destruction of cars, during 
certain’ periods; and thereupon the cases were re- 
manded, to the end that decrees might be entered in 
accordance with the decision of this Court. 

When the cases again came before the Circuit Court, 
the question was not whether the appellant should pay 
for the use of cars during the periods fixed by this 
Court, but the questions were, whether -the cars were 
injured or destroyed within the periods fixed by this 
Court, what cars had been injured‘and what cars de- 
stroyed during the periods fixed, far the purpose of 
determining the amount to be paid by appellant to the 
appellee. : 

The appellant contended that the Court had no infor- 
mation, and that there was before the Court no evidence 
by which the facts could be established.as_ to what cars 
were injured or destroyed within the periods fixed by 
this Court.. 

So that the same questions are not involved that 
have been decided by this Court upon the merits. The 
question décided by this Court, when the case was 
here, was as to whether appellant was liable for the 
payment of.any rentals, or for any sum for repairs or 
destruction: Now the question is not whether he 
shall pay for repairs and destruction, but whether the 
repairs and destruction, for which the decree below 
was entered, occurred within the periods for which this 
Court held him liable; and this can only be deter- 
mined by a: reference to the evidence in the record 
upon the questions involved. 

Consequently, we insist that this case does not come 
within Section 4 of Rule 26; especially when the ques- 
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; tion as to whether a reversed decree bears interest is 

+h involved—the Court below having allowed, on a reversed 
: decree, interest amounting to a sum far in excess of | 
five thousand dollars. | 
Respectfully submitted, | 

RosBert G. INGERSOLL, 
| CLARENCE Browy, | 
Solicitors for Appellant. 
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SUPREME COURT 


OF THE 


UNITED STATES. 


Syivester H. Kneenanp, 
Appellant, 
a No. 1539, 
Tue American Loan aNnD Trust ° “October Term, 1890. 
/ CoMPANY: AND E. B. PHIuips, 


TRUSTEE, Appellees, ) 
AND 
SyLvEsTER H. KNEELAND, : 
Appellant, 
vs. No. 1540, 


George WILLIAM BaLLou, Trus- October Term, 1890. 


TEE, ET AL., A ppellees. 1 


Appeals from the Circuit Court of the United States for 
the District of Indiana. 


BRIEF IN BEHALF OF APPELLANT. 


By JOHN M. BUTLER. 


FRANK H. SMITH, INDIANAPOLIS. 
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SUPREME COURT 


OF THE 


’ UNITED STATES. 


Syivester H. Knee.anp, 
| Appellant, «. 
vs. £ No. 1539, 

Tue AMERICAN Loan AND Trust { October Term, 1890. 
Company AND E. B. PHIL.ips, : 
TRUSTEE, Appellees, 

. AND 


SYLVESTER H. KNEELAND, : 


Appellant, 
vs. No. 1540, 


October Term, 1890. 


TEE, ET AL., Appellees. 


| GEORGE WILLIAM BALLov, TRUvs- 
s 


Appeals from the Circuit Court of the United States for 
the District of Indiana. 


, BRIEF IN BEHALF OF APPELLANT. 


STATEMENT. | 


1. These two appeals are to be heard and deter- 
mined as one appeal. (Stipulation, Record, pp. 26, 27.) 
These appeals are prosecuted from decrees rendered 
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by the Circuit Court subsequent to the reversal by this 
Court of the original decrees in causes Nos. 252 ‘and 
1587, October Term, 1889. 

By stipulation, the printed records in said causes 
Nos. 252 and “1537 on the Docket of this Court for the — 
October Term, 1889, in so far as said records are appli- 
cable to these appeals, are to be taken and regarded as 
part of the record of these appeals without reprinting 
said records. (Stipulation, Record, p. 31.) 

Without such stipulation this Court would, doubt- 
less, take cognizance of the facts disclosed by those 
records in considering and determining these appeals. 

The decision of this Court reversing the original 
decrees, appears in Kneeland v. American Loan and Trust 
Company, and Kneeland v. Ballou, 136 U. S., 89-104. 

2. It may be proper to briefly restate the facts 
giving rise to this litigation. On January 17, 1880, the 
Toledo, Delphos and Burlington Railroad Comvany. 
executed and delivered to the Central Trust Company 
of New York, Trustee, its first mortgage on all of its 
railroad and property extending from Toledo, Ohio, to 
Kokomo, Indiana, to secure the payment of $1,250,000.00 
six per cent. bonds. These bonds were all immediately 
sold. ) , 
On July 23, 1881, the Toledo, Cincinnati and St. 
Louis Railroad Company executed and delivered to the 
Central Trust Company of New York and Thomas A. 
Hendricks, Trustees, its first mortgage on all its railroad 
and property extending from Kokomo, Indiana, to East 
St. Louis, Illinois, to secure the payment of $3,000,000.00 
six per cent. bonds. These bonds were immediately 
issued and sold. 

On February 25, 1882, after these two corporations 
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had executed and delivered their said first mortgages, 
and after the bonds respectively secured thereby were 
sold, the Toledo, Delphos and Burlington Railroad Com- 
pany and the Toledo, Cincinnati and St. Louis Railroad 
Company were duly consolidated, the consolidated cor- 
poration taking the name of “The Toledo, Cincin- 
nati and St. Louis Railroad Company.” This consoli- 
dated company owned and operated a continuous line 
of narrow gauge railroad from Toledo, Ohio, via Ko- 
komo, Indiana, to East St. Louis, Illinois, said line of 
railroad being subject to said first mortgages above 
mentioned, namely: that part of the line extending from 
Toledo, Ohio, to Kokomo, Indiana, being subject to the 
said first mortgage of the Toledo, Delphos and Burling- 
ton Railroad Company executed and delivered January 
17, 1880, and that part of the line extending from 
Kokomo, Indiana, to East St Louis, [llinois, being 
subject to the said first mortgage of the original Toledo, 
Cincinnati an’. St. Louis Railroad Company, executed 
and delivered July 23, 1881. The part of the railroad 
covered by the first mortgage of the Toledo, Delphos 
and Burlington Railroad Company was known as the 
“Toledo Division.” The part of the railroad covered 
by the first mortgage of the original Toledo, ‘Cineinnati 
and St. Louis Railroad Company was known as the 
“St. Louis Division.” : 
Subsequent to January 17, 1880, and prior to Feb- 
ruary 25, 1882; the Toledo, Delphos and Burlington 
Railroad Company became, by various agreements of 
consolidation, and otherwise, the owner of several other 
lines of narrow gauge railroad in the State of Ohio. 
These several lines were known as separate divisions of 
the Toledo, Delphos and Burlington Railroad and were 
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each subject to separate mortgages which need not be 
here described. 

In December, 1881, only two months before the 
consolidation of the Toledo, Delphos and Burlington 
Railroad Company and the Toledo, Cincinnati and Bt. 
Louis Railroad Company, which consolidation, as has 
been stated, occurred February 25, 1882, the Toledo, 
Delphos and Burlington Railroad Company, then own- © 
ing some considerable equipment, entered into certain 
contracts, named leases, but which were in fact contracts 
of conditional purchase, under which certain rolling 
stock and equipment was delivered to the Toledo, Del- 
phos and Burlington Railroad Company. After the 
consolidation of February 25, 1882, the consolidated 
company, The Toledo, Cincinnati and St. Louis Railroad 
Company, entered into other like contracts of condi- 
tional purchase, under which a large amount of rolling 
stock and equipment was delivered to the consolidated 
company by the conditional vendors. | 

In the early part of 1888 the consolidated company, 
The Toledo, Cincinnati and St. Louis Railroad Com- 
pany, entered into a further agreement of consolida- 
tion with two other narrow gauge railroad corporations 
of Ohio known, respectively, as the “Cincinnati Northern 
Railway Company” and the “Spring Grove, Avondale 
and Cincinnati Railway Company.” Prior to this last 
consolidation by which The Toledo, Cincinnati and St. 
' Louis Railroad Company became possessed of the Cin- 
cinnati Northern Railway Company, that company had 
entered into a like contract of conditional purchase, 
under which it obtained possession of certain equipment. 

These various contracts of conditional purchase 
and sale of rolling stock and equipment entered into by 
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the Toledo, Delphos and Burlington Railroad Company, 
the Cincinnati Northern Railway Company and The 
Toledo, Cincinnati and St. Louis Railroad Company, 
and the possession of rolling stock and equipment deliv- 
ered to said turee corporations under said contracts, 
constitute the foundation of the claims of these appellees. 

In the decision of this Court on the former appeals 
in this same litigation, these contracts were held to be 
contracts of conditional purchase and sale. In announc- 
ing the decision of this Court, Mr. Justice Brewer used 
the following language touching this point: 


“This rolling stock was obtained by the railroad 
company, a consolidated corporation, from certain man- 
ufacturers, the appellees herein, on contracts of purchase. 
These in form were leases, but, in substance, and prop- 
erly so adjudged, were contracts of purchase, reserving 
title in the vendors until after the payment of certain 
annual sums, called rents, and with the right. to retake 
possession on default in payment.” | 

(136 U.'S., 95, 96.) 

8. On January 1, 1883, default was made in the 
payment of interest due upon the first mortgage bonds 
secured by the first mortgage of the Toledo, Delphos and 
Burlington Railroad Company, executed and delivered 
January 17, 1880, and no interest was ever thereafter 
paid upon said bonds. On the same day—January 1, 
1888—default was also made in the payment of interest 
on the first mortgage bonds of the Toledo, Cincinnati 
and St. Louis Railroad Company, secured by the first 
mortgage of said company executed and delivered July 
23, 1881, and no interest was ever thereafter itis upon 
said first mortgage bonds. 

On August 1, 1883, Grenville D. Braman, an 
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unsecured creditor, filed a creditor’s bill against the 
consolidated company, The Toledo, Cincinnati and St. 
Louis Railroad Company, in the Circuit Court of the 
United States for the District of Indiana, and asked for 
the appointment of a Receiver to take possession of 
and operate the entire system of railroad then owned 
and operated by the consolidated company in the 
States of Indiana, Illinois and Ohio. Under this ecredi- 
tor’s bill a Receiver was appointed on August 1, 1883, 
and the entire system of railroad passed into the posses- 
sion of said Receiver. 

At the time the Receiver was appointed under the 
creditor’s bill, the consolidated company was in default 
in payments due.under the several contracts of condi- 
tional purchase of rolling stock and equipment; and by 
the terms of said conditional contracts the right of these 
appellees to retake possession of their rolling stock and 
equipment was perfect and complete. But no demand 
whatever for possession of, or for rental for the use of, 
any of this rolling stock and equipment, was made of 
the Receiver under the creditor’s bill by either of these 
appellees, with the single exception of what may be 
called the “ Grant” claims. 


It is clear that equity gives no support whatever 
to the claims of these appellees on the ground that the 
use of their rolling stock and equipment, either by the 
company or by the Receiver, added anything to the 
mortgaged estate or contributed anything of value to 
the earnings of the railroad. In the decision of the 
former appeals Mr. Justice Brewer said: “This case 
is not embarrassed by any matter of surplus earnings, 
for it appears beyond any possibility of doubt, that 
from the time of the purchase of this rolling stock to 
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the time of the final disposition of these cases, the 
receipts did not equal the operating expenses. There 
was no diversion of the current earnings, either to the 
payment of interest or the permanent improvement of 
the property.” (186 U.S., 96.) 
On October 20, 18838, the Central Trust Company 
of New York, as sole trustee in the first mortgage of 
the Toledo, Delphos and Burlington Railroad Company 
upon the line of railroad extending from Toledo, Ohio, 
~ to Kokomo, Indiana, filed in the Circuit Court of the 
United States for the District of Indiana a bill for the 
foreclosure of the said first mortgage of the Toledo, 
Delphos and Burlington Railroad Company. 
(Record, Cause No. 252, October Term, 1889, p. 25.) 
On December 1, 1883, on motion of the solicitors 
for the Central Trust Company of New York, as sole 
trustee in the first mortgage of the Toledo, Delphos 
and Burlington Railroad Company, William J. Craig 
was appointed Receiver under said foreclosure proceed- 
ings, the appointment being made by the Circuit Court 
of the United States for the District of Indiana. 
(Record, Cause No. 252, October Term, 1889, p. 73.) 
Upon the appointment of Craig as Receiver under 
the foreclosure proceedings brought to foreclose the first 
mortgage of the Toledo, Delphos and Burlington Rail- 
road Company, the receivership under the creditor’s 
bill terminated, having continued exactly four months, 
From a statement made by Mr. Justice Brewer in 
announcing the decision of this Court on the former 
appeals, and from the statements contained in the first 
paragraph of each of the mandates issued on the 
reversal of said former appeals, it appears evident that 
this Court was under the impression that a suit to fore- 
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close the first mortgage of the Toledo, Cincinnati and 
St. Louis Railroad Company, covering the line of rail- 
road fram Kokomo, Indiana, to East St. Louis, Illinois, 
was brought at the same time that the suit to foreclose 
the first mortgage of the Toledo, Delphos and Burlington 
Railroad Company, covering the line of railroad from 
Toledo, Ohio, to Kokomo, Indiana, was brought, and 
that the suits to foreclose the two mortgages covering 
the entire line from Toledo, Ohio, to East St. Louis, 
Illinois, were consolidated by order of Court. The 
statement of Mr. Justice Brewer, to which reference is 
made, is as follows: 

“On the first of December, 1883, however, the 
situation was changed. At that time the mortgagees 
upon the realty commenced suits to foreclose their 
mortgages, and at their instance, a Receiver was appointed 
for all the property, both real and personal. In respect 
to the question here involved, the case is as though this 
was the commencement of judicial proceedings.” 

(136 U.8., 100.) 

In each of the mandates issued by this Court upon 
the reversal of the former decrees, the separate suits for 
the foreclosure of the first mortgage of the Toledo, 
Delphos and Burlington Railroad Company and the 
first mortgage of the Toledo, Cincinnati and St. Louis 
Railroad Company are mentioned as consolidated, the 
words used in each of said mandates being: ‘Nos. 7706, 
7814, and 7815, in Chancery, Consolidated.” 

2 (Record, pp. 1, 5.) 

This is a misapprehension of the facts disclosed by 
the records. At the time Craig was appointed Receiver 
under the foreclosure proceedings brought to foreclose the first 
mortgage of the Toledo, Delphos and Burlington Railroad 
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Company, covering the line of railroad from Toledo, Ohio, 
to Kokomo, Indiana, no suit whatever had been brought to 
foreclose the first mortgage of the Toledo, Cincinnati and 
St. Louis Railroad Company, covering the line of railroad 
from Kokomo, Indiana, to East St. Louis, Illinois. No 
suit to foreclose the first mortgage of the Toledo, Cincinnati 
and St. Louis Railroad Compony, executed and delivered 
to the Central Trust Company of New York and Thomas 
A. Hendricks, as Trustees, on July 23, 1881, was brought 
until June 16th and 17th, 1884. 


On J une 16, 1884, Edward F. Leonard, a citizen of 
the State of Illinois and a holder ef bonds secured by 
eaid first mortgage of the Toledo, Gincinnati and St. 
Louis Railroad Company, filed a bill in the Circuit 
Court of the United States for the District of Indiana, 
as such bondholder, asking for the foreclosure of the 
mortgage. eS 


On J une: 17, 1884, the Central Trust Company of 
New York, as one of the Trustees in the first mortgage 
of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, filed in the Circuit Court of the United States 
for the District of Indiana a bill to foreclose said first 
mortgage, making its co-trustee, Thomas A. Hendricks, 
defendant; the said Thomas A. Hendricks being a citi- 
zen of the State of Indiana and having been appointed 
as co-trustee under and pursuant to a statute of the 
State of Indiana requiring a resident trustee to be ap- 
pointed in railroad mortgages covering lines of railroad 
in the State of Indiana. These two bills were filed for 
the purpose of securing jurisdiction in the Circuit Court 
of the United States for the District ef Indiana. These 
two suits for the foreclosure of the first mortgage of 
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the Toledo, Cincinnati and St. Louis Railroad Com- 


pany were consolidated. 
(Record, Cause No. 252, October Term, 1889, pp. 
185, 151, 188.) | 
No order of consolidation was ever entered consolidating 
the suit of the Central Trust Company of New York against 
the Toledo, Delphos and Burlington Railroad Company, et 
al., for the foreclosure of the first mortgage of the Toledo, 
Delphos and Burlington Railroad Company with the suit, 
or suits, for the foreclosure of the first mortgage of the 
Toledo, Cincinnati and St. Louis Railroad Company to the 
Central Trust Company of New York and Thomas A. 
Hendricks, Trustees. 
No Receiver was ever appointed under the suits brought 
June 16th and 17th, 1884, for the foreclosure of the. first 
-wortgage of the Toledo, Cincinnati and St. Louis Railroad 
Company. No order was ever entered extending the Craig 
receivership to the foreclosure suits brought to foreclose the 
first mortgage of the Toledo, Cincinnati and St. Louis 
Railroad Company. 
The only way in which Craig became Receiver of 

the railroad extending from Kokomo, Indiana, to East 
St. Louis, Illinois, and covered by the first mortgage of 
the Toledo, Cincinnati and St. Louis Railroad Company 
to the Central Trust Company of New York and 
Thomas A. Hendricks, Trustees, was by virtue of his 
appointment as Receiver under the suit brought by the 
Central Trust Company, as sole Trustee, for the fore- 
closure of the first mortgage of the Toledo, Delphos 
and Burlington Railroad Company, covering the line of 
railroad extending from Toledo, Ohio, to Kokomo, 


Indiana. 
4. As soon as the leading holders of bonds secured 
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by the first mortgages on the Toledo and St. Louis 
Divisions, discovered the antagonistic relation of the 
trusteeships assumed by the Central Trust Company of 
New York, they became distrustful of the management 
of their trustee in the premises, and set about procuring 
united action of the bondholders in their own behalf. 
During the progress of the various litigations arising 
under the several trusteeships of the Central Trust 
Company of New York regarding this system of rail- 
road, sufficient facts have been disclosed to prove that 


the bondholders were fully warranted in their distrust 


regarding the protection of their interests by their said 
Trustee. A provisional committee representing part of 
the bondholders was formed late in 1883, and made cer- 
tain requests which will be hereinafter referred to; but 
the bondholders being widely scattered, it required con- 
siderable time to secure the united action of the bond- 
holders as a body. Assoon as united action was obtained, 
the holders of bonds secured by the first mortgage on 
the Toledo Division, appointed a committee to represent 
their interests in the litigation. At the same time the 
holders of bonds secured by the first mortgage on the 


St. Louis Division also appointed a committee to take 


charge of their interests. In October, 1884, and as 
soon as these committees were in working order, they 
employed the writer of this brief to take charge of the 
interests of the bondholders on both the Toledo and 
St. Louis Divisions. 


On November 10, 1884, application was made to 
admit these committees as co-complainants in the two 
foreclosure proceedings. This application was resisted 
by counsel for the Trustee, the Central Trust Company, 
but on hearing was granted by the Court, provisionally, 
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leave being grauted to the Central Trust Company to 
move to set aside the order admitting said committees 
as co-complainants. 

(Record, Cause No. 252, October Term, 1889, pp. 

268, 2838, 286.) 

As soon as possible after their admission as co-com- 
plainants, these committees, on November 28, 1884, 
filed their petition showing the Court that the operation 
of the road by the Receiver was resulting in a net loss 
of from $500.00 to $1,000.00 per day, and asking the 
Court to require these appellees to remove their rolling 
stock and equipment from the road at once. This 
petition was heard by the Court on December 1, 1884, 
and upon it the Court entered an order requiring the 
Receiver to deliver to these appellees, and requiring 
appellees to take and remove all of their equipment 
from the railroad, on or before January 1, 1885. 

(Record, Cause No. 252, October Term, 1889, pp. 

287 to 292 and 301.) 


These appellees filed intervening petitions touch- 
ing the possession and use of their rolling stock and 
equipment by the Receivers. These petitions were 
referred to the Master with directions to take testimony 
and report the same, with his findings thereon. 

On November 12, 1885, while the intervening 
petitions of these appellees were still pending before 
the Master, foreclosure decrees and orders of sale were 
entered in the two foreclosure suits covering the line of 
railroad from Toledo, Ohio, to East St. Louis, Illinois, the 
decrees on the Toledo Division and the St. Louis 
Division being separate and several decrees. The 
amount found due the holders of bonds secured by the 
first mortgage of the Toledo, Delphos and Burlington 
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Railroad Company was $1,524,085.00. The minimum 
bid for the Toledo Division allowed by the decree was 
$600,000.00: The amount found due the, holders of 
bonds secured by the first mortgage on the St. Louis 
Division, was $3,569,615.36. The minimum bid allowed 
by the decree on the St. Louis Division was $900.000.00. 
(Record, Cause No. 252, October Term, 1889, pp. 
461 to 482.) 

On December 30, 1885, the Toledo Division was 
sold by the Special Masters to Sylvester H. Kneeland 
for $600,000.00. On the same day the St. Louis Division 
was by the Special Masters sold to. Sylvester H. Knee- 
land for the sum of $901,000.00. . > 

(Record, Cause No. 252, October Term, 1889, pp. 

914, 519.). 

On February 5, 1886, these sales to Kneeland were 
confirmed by the Court. On March 10, 1886, the Mas- 
ters reported to the Court their deed conveying the 
entire line ‘of railroad from Toledo, Ohio, to East St. 
Louis, Illinois, to Sylvester H. Kneeland. The deed 
was confirmed. 

(Record, Cause No. 252, October Term, 1889, pp. 

588, 534, 555.) | 

On April 5, 1886, the Circuit Court rendered final 
decree in favor of all these appellees excepting only 
George William Ballou, Trustee. Kneeland appealed 
from this decree. 

(Record; Cause No. 252, October Term, 1889, pp. 

570 to:572.) 

On November 9, 1889, final decree was rendered in 
favor of George William Ballou, Trustee, one of these 
appellees. Kneeland appealed from this decree. 

(Record, Cause No. 1587, October Term, 1889, pp. 

83-35.) 
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‘These two appeals were heard and determined by 
this Court together, as one single appeal. 

5. In all of the intervening petitions of appellees, 
and in the Master’s Report, and in the final decrees 
appealed from by Kneeland, the receiverships of Dwight 
and Craig were treated and regarded as one single, 
continuous receivership extending from August 1, 1883, 
to January 1, 1885, the last named date being the date 
on which all of the rolling stock and equipment belong- 
ing to appellees was surrendered to them, and taken 
possession of by them under order of the Court. 

' No itemized separate claims or demands were made 
by appellees, or either of them, for the use of said roll- 
ing stock and equipment, for any distinct and separate 
portion of the seventeen months from August 1, 1883, 
to January 1, 1885. 

From the fact that the Ohio Divisions were all 
sold and passed out of the possession of Receiver Craig 
on, or prior to, August 1, 1884; and from the further 
fact that after August 1, 1884, the use of appellees’ 
equipment then in possession of the Receiver was sup- 
posed to be confined to the line of railroad extending 
from Toledo, Ohio, to East St. Louis, Illinois, the Master 
made a division of his accounts and computations as of 
August 1, 1884, allotting the total amount found due by 
him for the twelve months from August 1, 1883, to 
August 1, 1884, to the entire system, including the Ohio 
Divisions, and distributing said amount among the 
various divisions in accordance with the distribution 
provided by the order of the Court: and allotting all of 
the amount found due by him for the five months from 
August 1, 1884, to January 1, 1885, to the main line 
extending from Toledo, Ohio, to East St. Louis, Illinois, 
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and distributing said amount to the St. Louis Division, 
the Toledo Division and the Toledo Terminals, in ac- 
cordance with the scheme of distribution set forth in 
the order of the Court. 

In the decree of April 5, 1886, appealed from, the 
total amount for the entire seventeen months found due 
to each of the appellees is given in a single sum, no dis- 
tribution as to periods of time being made in said final 
decree. At the close of said decree the aggregate 
amount found due to all of the appellees included in 
said decree is divided into three periods, namely, August 
1, 1883, to December 1, 1883;.December 1, 1888, to 
August 1, 1884; August 1, 1884, to January 1, 1885. 
This division was made pursuant to an order of Court 
entered on motion of appellant Kneeland. 

(Record, Cause No. 252, October Term, 1889, pp. 

570 to 572, and 536.) | 

The decree of November 9, 1889, in favor of Ballou, 
Trustee, appealed from by Kneeland, was similar to the 
decree of April 5, 1886, as to division into —— of 
time. 

It will be important to bear in mind these facts 
last above stated in the consideration of one of the chief 
questions presented by these appeals. 

That the Master’s computations and findings, and 
the former decrees of the Circuit Court were all based 
on a single continuous receivership for the seventeen 
months from August 1, 1883, to January 1, 1885, and 
that the allotment and division, of the several total 
amounts found due to these several appellees for the 
seventeen months, into two periods-of twelve months 
and five months, respectively, is arbitrary, and made on 
the percentage basis that five months is five seventeenths 
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of seventeen months, is conclusively established by the 

Master’s Schedules appearing in the record of these 

appeals. This is true both as to rentals and repairs. 
(Record, pp. 36, 48, 57.) 

Take the Master’s summary of Schedule “A,” cover- 
ing eight seriesof Massachusetts Car Trust Equipment, 
as found on page 36 of the record. The total rentals 
there given for the seventeen months amount to $207,- 
066.31. This aggregate is then divided into the twelve 
and five months periods, allotting $146,018.81 to the 
twelve months period, and $61,047.50 to the five months 
period. A moment’s computation will show the Court 
- that $146,018.81 is twelve-seventeenths, and $61,047.50 
is five-seventeenths of the $207,066.31. This proves 
that the computations of the Master, as carried into the 
former decrees, are purely arbitrary as to the divisions 
into periods of time, and are based upon the supposition 
and assumption that all of the rolling stock and equip- 
ment was used every month of the seventeen months. 
The other schedules as to rentals are made up precisely 
as the one above referred to. 

That the same arbitrary distribution and allotment 
was made and carried into the former decrees as to 
repairs of cars, is conclusively shown by Schedule “ F,” 
on page 48 of the record, and again in the claim of D. 
B. Paul, Trustee, appearing on page 57 of the record. 
Schedule “ F” on page 48 of the record shows that the 
repairs were distributed on the percentage basis, twelve- 
seventeenths being allotted to the period from August 
1, 1883, to August 1, 1884, and five-seventeenths being 
allotted to the period from August 1, 1884, to January 
1, 1885, utterly regardless of the actual repairs neces- 
sarily occasioned during each period, respectively. The 
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claim of D. B. Paul, Trustee, as computed on page 57 of 
the record, proves conclusively that this arbitrary distri- 
bution on the percentage basis as to the two periods of 
time, was applied both to rentals and repairs. 


Another strange and startling fact is made apparent 
by these schedules. It. is this: These schedules show 
that the entire rentals and repairs of all of the rolling 
stock and equipment of all of these appellees, was 
charged against the single line of railroad from Toledo, 
Ohio, to East St. Louis, Illinois, from August 1, 1884, to 
January 1, 1885, utterly regardless of the fact that the 
main line from Toledo, to East St. Louis could not and 
did not use anything like all of this rolling stock and 
equipment during that five months. The charge of. all 
the rental against the main line for this five months 
seems to have been made simply from the fact that the 
Ohio Divisions had been sold under foreclosure sales on 
or before August 1, 1884; and regardless of the fact as 
to whether the Ohio Divisions still retained part of this 
rolling stock and equipment after their sale or not. 
The evidence introduced before the Master showed that 
a considerable portion of this rolling stock and equip- 
ment remained in the use and possession of the Ohio 
Divisions after they were sold, and after August I, 1884. 
Yet, under this arbitrary apportionment, the main line is 
charged with all the rental of all of this rolling stock 
for that five months, whether it used said rolling stock 
and equipment or not. 

The length of the main line of railroad from Toledo, 
Ohio, to East St. Louis, Illinois, is 449 7-10 miles. The 
mileage of the entire system, before the Ohio Divisions 
were sold, was 783 5-10 miles. 

(Record, Cause No. 1537, October Term, 1889, p. 179.) 
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The rolling stock and equipment owned by these 
appellees, taken in connection with the rolling stock and 
equipment owned by the several divisions of the rail- 
road, constituted an ample and abundant equipment for 
the entire system of 783 5-10 miles of railroad ;. in fact 
was far more equipment than vould be used to advantage 
by the entire system, as is conclusively established by 
the fact that the Receiver, while operating the entire 
system, made a heavy daily loss, the entire earnings not 
equaling the operating expenses. Can it be possible 
that a Court of equity can hold these unfortunate main 
line bondholders liable for the rental and repairs of all 
of the rolling stock and equipment of these appellees 
for the five months from August 1, 1884, to January 1, 
1885, when prior to August 1, 1884, the main line had 
had a superabundant equipment, while using only about 
one-half of the rolling stock and equipment belonging 
to these appellees? Can it be possible that the main 
line from Toledo, Ohio, to East St. Louis, Illinois, needed 
all of this rolling stock and equipment during that five 
months? The evidence shows that when Receiver Craig 
was required by order of Court to surrender the rolling 
' stock to these appellees on the first of January, 1885, and 
_ to have it inspected prior to such surrender, he could not 
and did not inspect it all, for the simple reason that a 
considerable portion of it was then in use on the Ohio 
Divisions, that had been sold and separated from the 
system prior to August 1,1884. Yet, under the average 
and percentage system upon which the former decrees 
were based, the bondholders, as represented by Knee- 
land, are obliged to pay rental for equipment not only 
that was not needed on their line, but that was not in 
fact used on their line. 
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These statements will become important in consid- 
eration of the basis adopted by the Circuit Court for 
the formation of the new decrees here appealed from. 

6. The decrees of April 5, 1886, and November 9, 
1889, were reversed by this Court. Ordinarily, it would 
be unnecessary to emphasize such a statement, but in 

view of the course pursued in the rendition of the 
decrees here appealed from, it seems necessary to 
emphasize and establish beyond controversy the fact 
that the former decrees were reversed. 

In concluding the decision of this Court on the 
former appeals, Mr. Justice Brewer said: ‘Our con- 
clusion, therefore, in the two cases ‘is, that the decrees 
must be reversed, and the cases remanded with instruc- 
tions to strike out all allowances for rental prior to 
December 1, 1883, at the time when the Receiver was 
appointed at the instance of the mortgagees, and to allow 
the rentals as fixed for the time subsequent thereto. 

“Counsel for the Grant claims expressly stated, in 
open Court, in his argument, that in case certain appeals 
from the Sixth Circuit were affirmed, there might result 
a double allowance to his clients, which they did not 
insist upon. As the details and sum are not clearly pre- 
sented, we can only say that this matter must be taken 
into account.in the subsequent disposition of the cases.” 

: (136 U.S., 103, 104.) 

The mandate issued by this Court upon the decision 
of the appeal from the decree of April 5, 1886, contains 
the following : 

‘It is now here ordered, adjudged and decreed by 
this Court that the decree of the said Circuit Court in 
this case be, and the same is hereby, reversed with costs, 
and that the said Sylvester H. Kneeland recover against 
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the said intervenors, the American Loan and Trust 
Company,eé al., two thousand one hundred and seventy- 
two dollars for his costs herein expended, and have exe- 
cution therefor.” 

The mandate issued by this Court upon the decision 
of the appeal from the decree of November 9, 1889, 
contains the following: 

Tt is now here ordered, adjudged and decreed by 
this Court that the decree of the said Circuit Court in 
this case be, and the same is hereby, reversed with costs, 
and that the said Sylvester H. Kneeland recover against 
the said intervenor, George William Ballou, Trustee, 
seven hundred and thirty four dollars for his costs herein 
expended, and have execution therefor.” 

(Record, pp. 4, 8.) 

In view of the above quotations from the decision 
of this Court as announced by Mr. Justice Brewer, and 
from the mandates issued by this Court pursuant to said 
decision, it certainly may be safely affirmed that the 
former decrees were, by this Court, WHOLLY REVERSED. 

The contingency mentioned by Mr. Justice Brewer 
in the closing paragraph of the opinion, as above quoted, 
occurred on April 21, 1890, by the decision of this Court 
as announced in Trust Co. v. Grant Locomotive Works, 
185 U.S., 207. 

7. On June 21, 1890, after said mandates had been 
duly filed in the Circuit Court, appellant Kneeland filed 
a written motion for a reference to the Master. In this 
motion appellant Kneeland set forth the facts with 


regard-to the method and basis of computations, 


averages and percentages, upon which the former 
decrees were based, as to the division und allotment of 
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amounts to the different periods named in said decrees, 
and showing that no new decrees containing the actual 
facts and amounts could be properly framed without 
such reference to the Master. He also set forth in said 
motion the fact that no consolidation of the suits to 
foreclose the separate mortgages of the Toledo Division 
and the St. Louis Division ever took place, and the 
further fact that no Receiver was ever appointed under 
the suit to foreclose the mortgage on the St. Louis 
Division; and that no order was ever entered extending 
the existing receivership to that foreclosure proceeding. 
In his motion, appellant Kneeland also called the atten- 
tion of the Court to the fact of:the contingency with 
reference to the “Grant” claims, as mentioned in the 
decision of this Court, having occurred, and that said 
contingency wonld require an entire recomputation, 
adjudication and distribution of the claims known as 
the “Grant” claims. This motion “appears in ‘ull in 
the record. (Record, pp. 9 to 12.) 


The Court overruled this motion of appellant Knee- 
land, and indorsed on said motion the reasons of the 
Court for overruling the same. By inadvertence, the 
‘Clerk in making up the record in these appeals, omitted 
this written statement of the Court, but has supplied 
that omission by delivering to me the following certified 
copy, which I herewith print as part of this brief. 
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“IN THE CIRCUIT COURT OF THE UNITED STATES, : 
FOR THE DISTRICT OF INDIANA. 


THE CENTRAL Trust CoMPANY 


or New YorK, ET AL., 
=o. 
THE ‘Toxtepo, DELPHOS AND 
Buruineton Rattroap Com- 
PANY, ET AL. 


Epwarp F’. LEONARD, ET AL., 

vs. 

THE ToLEDO, CINCINNATI AND St. 
Lovis RAILROAD CoMPANY, ET 
AL., 

AND 

THE CENTRAL Trust CoMPANY 
or New York, ET AL., 

vs. 

THE ToLEDo, CINCINNATI AND ST. 
Louis RAILROAD CoMPANY, ET 

AL. 


The Court considering that the reports of the 
Master and schedules on file in the case furnish sufficient 
and proper data to enable the Court to comply with the 


No. 7706, 
Chancery. 


Nos. 7814 and 7815, 
Chancery. 
Consolidated Causes. 


IO IN me a ce RH ee ee 


Mandate of the Supreme Court, doth overrule this f 


motion, to which ruling S. H. Kneeland excepts. 


6-21-90. 


District oF INDIANA. 


UnItTED STaTEs OF AMERICA, \ “. 


I, Noble C. Butler, Clerk of the Circuit Court of 
the United States for the District of Indiana, do hereby 


W. A. W. 
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certify that the above and foregoing is a full, true and 
complete copy of the endorsement of the Court, Hon- 
orable William A. Woods, Judge of said Court presid- 
ing, endorsed on the Motion for reference to Master, 
which motion was filed in said Court in the above enti- 
- tled causes on the 21st day of June, 1890, as fully as 
said endorsement remains on file in my Office. 
Witness my hand and the seal of said 
Court, at Indianapolis in said District, this 
(SEAL.) 13th day of January, A. D. 1891. 
Nosie C. Butusr, Clerk.” 


The report of the Master, and the schedules referred 
to by the Court, are all now before this Court. The final 
report of. the Master, filed February 23, 1886, and a 
single schedule accompanying that report, were before 
this Court on the former appeals. 

(Record, Cause No. 252, October Term, 1889, pp. 

588 to 552.) | 

All the other schedules of the Master are made part 
of the record in these appeals. (Record, pp. 34 to 103.) 

It is respectfully submitted that neither the Circuit 
Court nor the counsel for appellees, could take this 
Master’s Report and these schedules, with their wilder- 
ness of bewildering figures, and from them frame de- 
crees in accordance with the explicit directions of the 
mandates of this Court, without the aid of a Master, 
and without reference to the evidence introduced before 
the Master from which evidence these schedules were 
compiled. . 

The fact is, that these decrees here appealed from, 
are not framed in accordance with, and based upon, 
actual facts, as to rentals and repairs of the rolling stock 
and equipment belonging to these appellees for the 
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period prescribed by the decision and mandates of this 
court, to-wit: December 1, 1883,to January 1, 1885, 
but are simply; as to rentals and repairs, the result of 
averages and percentages arrived at by deducting, from 
the amount originally decreed due to each of these ap- 
pellees, four-seventeenths. This deduction has been made 
by subtracting from the amounts charged against the 
Toledo Division and the St. Louis Division for the 
twelve months from August 1, 1883, to August 1, 1884, 
as shown on the Master’s Schedule “S” filed with his 
final report, one-third part of said amounts, on the as- 
sumption that subtracting one-third of the amounts 
charged against the St. Louis Division and the Tuledo 
Division for that twelve months, is a compliance with 
the mandates and direction of this Court to strike out 
all allowances prior to December 1, 1883. It therefore 
results that these decrees as to rental and repairs are 
not based upon the actual facts as to what equipment 
was used during the Dwight receivership, and as to what 
repairs were actually made during that receivership, but 

are simply the result of subtracting four-seventeenths 

from the total amount found due each of these appellees 

from the Toledo Division and the St. Louis Division, on 

the assumption that the use and repairs of all of this roll- 

ing stock and equipment were precisely the same and of 
the same value each month of the seventeen months 

from August 1, 1883, to January 1, 1885. 

The decree entered June 21, 1890, in favor of the 
appellees represented by Mr. James L. High, is based 
entirely upon the system of percentage and proportion 
above described. This decree appears in the record. 

(Record, pp. 12 to 19.) 


(N ote: In printing the record, the claims of Pen- 
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nock Brothers, the Erie Iron Company and S. M. Car- 
penter, have become badly mixed up. Justabove Folio 
25 on page 15 of the record, immediately under the 
words “for eight months’ period,” the whole of Folio 
26, appearing on page 16, should be inserted.) | 

On June 21, 1890, Mr. Henry D. Hyde, as Solicitor 
for the American Loav and Trust Company and E. B. 
Phillips, Trustee, declined to accept a decree in behalf 
of his clients based upon the percentages and propor- 
tions upon which the decree in behalf of the clients rep- 
‘resented by Mr. High is based. Mr. Hyde was under 
the impression that the actual facts as to cars and equip- 
ment lost and destroyed during the separate periods, 
would be better for his clients than a decree based upon 
the proportions and percentages adopted by Mr. High 
in framing the decree in behalf of his clients. As the 
result of this difference of opinion, these two decrees 
are not framed on the same basis as to cars lost or de- 
stroyed.. Mr. Hyde, some time after June 21, 1890, came 
to Indianapolis for the purpose of procuring a decree in 
behalf of his clients. | 

On September 27, 1890, appellees, the American 
Loan and Trust Company and E. B. Phillips, Trustee, 
being present in Court by Mr.-Henry D. Hyde, their 
solicitor, appellant Kneeland filed written motion to refer 
the claims of said appellees to the Master. This motion 
contained, in substance, the same averments set forth 
in the motion filed by Kneeland on June 21, 1890, here- 
inabove referred to, and in addition to said averments 
stated that the American Loan and Trust Company and 
E. B. Phillips, Trustee, were, by their counsel, demand- 
ing and insisting upon other and different methods of 
computation from those used in framing the decree of 
June 21, 1890. 
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This motion is accompanied by the affidavit of ap- 
pellant Kneeland, in which he sets forth the fact that in 
1888 a bondholders’ committee, representing a large ma- 
jority of the bonds secured by the first mortgages on 
the Toledo Division and the St. Louis Division, request- 
ed the Central Trust Company, as Trustee in said mort- 
gages, to procure an order of Court requiring these ap- 
pellees to’ remove their cars and equipment from the 
railroad covered by said mortgages; and that said com- 
mittee also requested the owners of said cars and equip- 
ment, through their attorneys, to have said cars and 
equipment removed from said Toledo Division and St. 
Louis Division at once. This motiun and affidavit ap- 
pear in full in the record. (Record, pp. 19 to 25.) 

The Court overruled said motion and indicated 
the kind of a decree that would be approved by 
the Court, but no decree was then entered. At the 
close of that hearing, Mr. Hyde returned to Boston, tak- 
ing with him some of the file papers in these causes. 
The computations of amounts in this decree in favor of 
the American Loan and Trust Company and E. B. 
Phillips, Trustee, were made, and the decree as entered 
was drafted, by Mr. Hyde, in Boston, and the decree so 
drafted was sent, together with the file papers, from 
Boston to the Clerk of the Circuit Court of the United 


States for the District of Indiana on October 7, 1890, but | 


was entered as of September 27, 1890. 

As I understand it, this decree, as to rentals and re- 
pairs, is made up on the same basis of averages and per- 
centages used by Mr. High in drafting the decree of 
June 21,1890; but that as to lost and destroyed cars, 
the basis of averages and percentages has not been fol- 
lowed. Hence it results that these two decrees, involv- 
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ing precisely the same points and rights, are not drafted 
on the same basis of computations. : 

To illustrate the difference. Take the claim of the 
American Loan and Trust Company for what is termed 
the “ eight months’ period,” as it appears in the decree 
of September 27, 1890. ( Record, p. 29.) 

The amounts there allowed in the decree are: 


“From Toledo Division for Eight 


Months’ Period........... cite bhcababbedd $11,914.32 
“From St. Louis Division for Eight 

| Months’ Period..........ccccscscsseeseees 11,348.40” 

Making a total of. Zz ide smwbeateeend $23,262.72 


On the method of computation upon which the de- 
cree of June 21, 1890, in favor of Mr. High’s clients is 
based, these amounts would have been as follows: 

“From Toledo Division<for Eight 


Months’ Period.........ccccsssccssscccees $11,518.66 
“From St. Louis Division for Eight 
- Months’ Period.........ccccecsececesecceee 10,971.54” 
Making a total of...........0.....4. 00 $22,490.20 


Thus making a difference in these two items of 
$757.52 against appellant Kneeland. 
Can it be possible that both of these decrees are 


correct in the basis on which their computations were 


made, when such diverse results are reached ? 

It is quite evident that neither of them is in 
obedience to the Mandates of this Court. Counsel for 
appellees cannot claim that all allowances made to these 
appellees in the former decrees for. the period from 
August 1, 1883, to December 1; 1883, have been stricken 
out, except upon a bald assumption that all of the 
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equipment used during the four months from August 1, 
1883, to December 1, 1883, was alsv used from December 
1, 1883, to January 1, 1885 ; and that the cost of repairs 
during the four months of the Dwight receivership was 
precisely the same per month that it was during the 
thirteen months of the Craig receivership. 


In the decree of June 21, 1890, the further assump- 
tion is made that the same average value of cars was 
lost and destroyed during each month of the seventeen 
months from April 1, 1883, to January 1, 1885. Not 
knowing, personally, the basis upon which the amounts 
in the decree of September 27, 1890, were computed, I 
cannot state definitely what assumptions were indulged 
in in drafting that decree. 


At the instance of counsel for appellees, the Circuit 
Court allowed over four years’ interest on a large portion of 
the amount decreed due to each of these appellees, dating the 
allowance of interest from the date of the entering of the 


reversed decrees, namely, April 5, 1886. 


These two decrees contain $13,943.01 of interest assessed 
against appellant Kneeland and in favor of these appellees, 
whose former decrees were wholly reversed by this Court. 


No legal right to assess this interest was claimed. 
No authorities were produced or cited authorizing the 
Court to assess interest upon the amounts, or any part 
thereof, set forth in the reversed decrees. The claim 
asserted, and adopted by the Court, was that the Court, 
sitting in Chancery, had arbitrary right and power, in 
its discretion, to allow or refuse interest on the whole, 
or any part, of the amount decreed due to these appel- 
lees by the reversed decrees, excepting only the amounts 
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equipment by Receiver Dwight during the four months 
from August 1, 1883, to December 1, 1883. 

Kneeland prosecutes these appeals from _ these 
decrees of June 21, 1890, and September 27, 1890. 


ASSIGNMENT OF ERRORS. 


1. The Circuit Court erred in allowing interest to 
appellees, from the date of the reversed decrees, upon any 


. portion of the amounts decreed due to appellees by said 


reversed decrees. 

2. The Circuit Court erred in overruling appellant 
Kneeland’s motions of June 21,.1890, and September 27, 
1890, for reference of these causes.to the Master; and in 
refusing to permit appellant Kneeland to prove the facts set 
forth in said motions, and in his affidavit filed in connection 
with his motion of September 27, 1890. 

8. These decrees of June 21, 2890, and September 27, 
1890, are not in obedience to, or compliance with, the decision 
and mandates of this Court. 


ARGUMENT. 
I. 


Tue Circuit CouRT ERRED IN ALLOWING INTEREST TO 
APPELLEES, FROM THE DATE OF THE REVERSED DECREES, UPON 
A LARGE PORTION OF THE AMOUNT DECREED DUE TO EACH OF 
THESE APPELLEES BY SAID REVERSED DECREES. 


| It has already been shown by quotations from the 
decision of this Court, announced by Mr. Justice Brewer, 
and from the mandates issued by this Court, that the 
decrees:of April 5, 1886, and November 9, 1889, were 
wholly reversed by this Court. = 

A reversed decree is no decree. It is blotted out. 
When the former decrees were reversed, the amounts de- 
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creed due to these several appellees by the reversed de- 
crees became, again, wholly unliquidated claims. When 
the mandates of this Court were filed in the Circuit 
Court, the claim of each of these appellees became an 
unsettled, unascertained, unliquidated claim, subject to 
recomputation, and liquidation, as a single entire claim, 
in exact obedience to the mandate of this Court, and 
not otherwise. 

When the Circuit Court had ascertained to its sat- 
isfaction the exact amount due to D. B. Paul, Trustee 
—one of these appellees—upon his ‘claim, that Court 
had no right, either at law or in equity, to add $3,689.11 
to the amount so found due as interest on a part of the 
single amount decreed due to D. B. Paul, Trustee, by the 
reversed decree of April 5, 1886. Yet that is exactly what 
the Circuit Court did in this case. The same was done 
regarding the claim of each of these appellees; the in- 
terest thus wrongfully assessed amounting, in the ag- 
gregate, to $13,943.01. | 

It may be impossible to cite authorities directly 
proving that such action was wrongful and without 
sanction by either law or equity from the simple fact 
that very rarely, if ever, has such action been taken by 
any Court. I have thus far been unable to find a single 
adjudicated case in which a Court has assessed against a 
successful appellant a large amount of interest on the 
amount, or part thereof, decreed due in a decree he has 
succeeded in reversing. ! 

The rules of this Court touching the subjeet of in- 
terest, and decisions rendered by this Court, furnish, by 
analogy, strong authority against the ruling of the Cir- 
cuit Court now under consideration. 

At common law, judgments and decrees did not 
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carry interest. Damages were sometimes assessed and 
recovered for the detention of the debt. By Section 8 of 
the Act of Congress, approved August 28, 1842, U.S. 
Stats. at Large, Vol. 5, p. 518, interest on judgments of 
the Circuit and District Courts of the United States was 
first allowed. This Act did not apply to decrees in 
equity in the Circuit and District Courts, nor did it ap- 
ply to either judgments or decrees of this Court. 

In Perkins v. Fourniquet, 14 How. (U. 8.) 328,— 
which seems to be the leading case on the subject of in- 
terest in the Federal Courts—it is said: “Upon com- 
mon law principles a judgment does not carry interest. 
It is true, that damages may be recovered for the de- 
tention of the debt, in an action on the judgment. But 
previous to the Act of 1842, neither interest nor dam- 
ages, for the detention of the debt, could have been 
levied under process of execution, upon the judgment of 
a Circuit or District Court of the United States. 


“ But the Act of 1842 does not speak of interest or 
damages upon the judgments of this Court, nor does it 
repeal the 23d Section of the Act of 1789. This Section 
provides, that when a judgment or decree is affirmed 
here, this Court is directed to adjudge or decree to the 
respondent in error, just damages for his delay, and sin- 
gle or double costs, at their discretion. Under this law, 
there is no distinction made between cases in equity 
and at ‘law. In either of them, the damages to be al- 
lowed, in addition to the amount found to be due by 
the judgment or decree of the Court below, is confided 
to the judicial discretion of this Court. * * * But 
this is a decree in equity, and not.embraced in the Act of 
1842, and according to the settled chancery practice, 
no interest or damages could have been levied under 
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process of execution upon the amount ascertained to be 
due, and decreed to be paid, if there had been no appeal. 
Nor could any damages or interest have been given 
on its afirmance here, but for the discretionary power 
vested in this Court by the Act of 1789. That discre- 
tion, as we have already said, extends to decrees in 
equity as well as judgments at law. And the rules 
have always been applied to both, unless otherwise spe- 
cially ordered.” , 

‘The Act of 1842 is still in force, as the law govern- 
ing the question of interest in the Circuit and District 
Courts of the United States. 

| (U.S. Rev. Stats. 1878, Sec. 966.) 

If there is any United States Statute in force, vest- 
ing in the Circuit and District Courts of the United 
States an arbitrary discretion to allow or withhold 
interest, it has escaped my observation. So far as 
judgments at law are concerned, there is certainly no 
discretion left in the Circuit and District Courts. It is 
quite immaterial to here consider or decide whether the 
Circuit Courts of the United States now have, or have not, 
power and authority by law to enter decrees in Chancery 
directing and decreeing that such decrees shall bear 
interest from their date until paid. If the decision in 
Perkins v. Fourniquet, supra, is still a correct interpreta- 
tion of the law, it is evident that no interest could have 
been collected on these reversed decrees by exécution 


or other process, even if no appeals from them had 


been taken. 

The exact question here to be decided is: Had the 
Circuit Court any power, either at law or in equity, to 
add interest from the date of the reversed decrees, and make 
this added interest a part of the new decrees? If it 
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had, from what law did it acquire such power? Such a 
discretionary power would far exceed any discretion 
vested by law in this Supreme Court. 


By the Twenty-third Section of the Judiciary Act 
of 1789, it was provided as follows: ‘‘ Where upon 
such writ of error the Supreme or a Circuit Court shall 
affirm a judgment or decree, they shall adjudge or decree 
to the respondent in error just damages for his delay, 
and single or double costs at their discretion.” 

(U.S. Stats. at Large, Vol. 1, p. 85.) 


Under this Act, the Circuit Courts were appellate 
Courts as to certain judgments and decrees of the Dis- 
trict Courts. It will be observed that the discretion 
given by this Act was, and is, limited to the uffirmance of 
judgments and decrees. No power was given to award 
damages for delay when the decree appealed from was 
reversed. a 
The various rules of this Court touching damages 
for delay, and interest by way of damages for delay, have 
all been based upon the discretionary power conferred 
by the Judiciary Act of 1789. This same provision, in 
substance, is still the law: 

‘‘ Where, upon a writ of error, judgment is affirmed 
in the Supreme Court or a circuit court, the court shall 
adjudge to the respondents in error just damages for 
his delay, and single or double costs, at its discretion. 

‘‘Appeals from the circuit. courts and district 
courts acting as circuit courts, and from district courts .. 
in prize causes, shall be subject to the same rules, regu-- 
lations and restrictions as are or may be prescribed in 
law in cases of writs of error.” 

(U.S. Rev. Stats. 1878, Secs. 1010, 1012.) 
Under this discretionary power so granted, the 
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Twenty-third Rule of this Court was promulgated. 


The first and third ciauses of that rule are as follows: 
‘1. In cases where a writ of error is prosecuted 
to this Court, and: the judgment of the inferior Court is 
affirmed, the interest shall be calculated and levied, 
from the date of the judgment below until the same is paid, 
at the same rate that similar judgments bear interest in 
the Courts of the State where such judgment is rendered. 
“3. The same rule shall be applied to decrees for 
the payment of money in cases in equity, unless other- 
wise ordered by this Court.” 
(Rules of Supreme Court, 108 U.S., 586.) 


The decision of this Court in Railroad Company v. 
Turrill, 101 U. S., 886, is an instance of the application 
of the third clause of the Twenty-third Rule above 
quoted. Many other instances might be cited, but they 
are all in cases in which the decrees were affirmed here. 
No case will, I think, be found in which interest has 
been allowed, upon the amount—or part thereof—found 
due in making up a new decree after reversal. 

It has already been shown, from the decision of the 
former appeals, and the mandates issued under said 
decision, that the former decrees were wholly reversed. 
If further. proof were needed on this point, it would 

be furnished by the third and sixth clauses of the 
Twenty-fourth Rule of this Court, which are as follows: 

“3. In cases of reversal of any judgment or decree 
in this Court, costs shall be allowed to the plaintiff in 
error. or‘ appellant, unless otherwise ordered by the 


Court. The cost of the transcript of the record from 


the Court below shall be a part of such costs, and be 
taxable in that Court as costs in the case. 
‘<6. When costs are allowed in this Court, it shall 
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be the duty of the Clerk to insert the amount thereof 

in the body of the mandate, or other proper process, 

sent to the Court below, and annex to the same the bill 
of items taxed in detail.” 

(Rules of Supreme Court, 108 U. S., 587.) 

By an examination of the mandates issued on the 

decision of the former appeals, it will be found that 


3 these two clauses of the Twenty-fourth Rule of this 
| Court were complied with. (Record, p. 4, 8.) 


Upon the well established principle that statutes 
granting powers by express and explicit definition and 
limitation, must be held to exclude powers not granted, 
these statutes above cited, and the rules and decisions 
of this Court under them, would: seem to furnish strong 
authority in support of the proposition that the Circuit 
Court had no power, either at law or in equity, to 
assess against Kneeland,—a successful appellant,—interest 
from the date of the reversed decrees,—a period of over 
four yecars—upon a large portion of the amount found 
due to each of these appellees by the new decrees of 
June 21, 1890, and September 27, 1890. When these 
statutes, rules and decisions hereinabove cited were sub- 
mitted to the Circuit Court in resistance of this allow- 
ance of interest, they were summarily dismissed from 
consideration on the ground, as expressed by the Court, 
that they had no relevancy or application to these cases 
touching the question of allowance of interest. 


The theory advanced by counsel for appellees, and 
adopted by the Circuit Court, was that this Court did 
not intend to do what it certainly did do, namely, wholly 
reverse the former decrees; but that the intention of this 
Court was to partly reverse, and partly affirm, the for- 
mer decrees. Basing themselves on this theory, counsel 
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for appellees claimed,—and the Circuit Court approved 
their claim,—that whatever portion. of the claims 
allowed by the reversed decrees could be computed as 
belonging to the period from August 1, 1884, to January 
1, 1885, remained unaffected by the reversal, and that, 
therefore, interest on that portion of the several claims 
should be allowed from the date of the rendition of the 
Former decrees, on the ground that this Court had affirmed 
the reversed decrees as to this portion of the claims of 
appellees. 

That this is the theory on which this $13,943.01 of 
interest is assessed against appellant Kneeland on the 
reversed decrees, is conclusively established by the fol- 
lowing language found in each of the new decrees here 
appealed from : 

“And that no reduction having been made by said 
mandates in the allowances heretofore fixed by the decrees 
for the period of five months from August first, 1884, to 
January first, 1885, the Court doth find that said several 
intervening petitioners and claimants are entitled to in- 
terest on their respective allowances for said period of five 
‘months, at the rate of six per cent. per annum from the 
dates of said decrees respectively so fixing the amounts 
due to said several claimants.” (Record, pp. 13, 28.) 

A moment’s consideration will prove that this 
theory is utterly untenable, and without foundation in 
fact, law or equity, for several reasons. 

First. Itis not true that the reversed decrees fixed 
the allowances due these several appellees “for the period 
of five months from August first, 1884, to January first, 
1885.” The reversed decrees are copied in full in the 
mandates, and fully verify this statement. The decree 
in favor of each of these several appellees, is for a single 
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sum of money covering the rent of, and repairs to, the 
equipment belonging to each appellee, for the entire period 
of seventeen months from August 1, 1883, to January 1, 
1885. 7 
> No separate fixed sum is decreed due to each ap- 
pellee “for the period of five months from August first, 
1884, to January first, 1885.” 

For example: Take the decree in favor of Ameri- 
can Loan and Trust Company, as found in the re- 
versed decree of April 5, 1886. It is as follows: ‘“ To 
the American Loan and Trust Company, for rentals, 
repairs, and for cars destroyed under Series. F, G, H, I, 
K, Land M of the Boston Car Trust, and under Series 
D of the Massachusetts Car Trust, the sum of $51,- 
174.96.” ( Record, p. 2.) 


- It cannot be claimed, with any show of reason, that 
this decree fixes or determines any specified sum or al- 
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lowance in favor of the American Loan and Trust Com- 
pany “for the period of five months from August first, 
1884, to January first, 1885.” Jt is a single decree, de- 
creeing a single, undivided amount for the entire seventeen 
months. Mr. Kneeland was obliged to appeal from this 
decree in favor of the American Loan and Trust Com- 
pany as an entirety or not atall. He did appeal from it, 
and this Court reversed it. 

b What justice, equity or law is there to support the 
Circuit Court in now saying to Mr. Kneeland,—as is in 
effect said by the new decree,—“It is true the former 
decree in favor of the American Loan and Trust Com- 
pany was erroneous and inequitable; it is true the de-. 
cree called for the payment of a single sum of money 
which was many thousands of dollars more than you 
ought to have been required to pay; it is true you had 
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no opportunity, even if you had desired, to appeal from 
a part only of this decree in favor of the American Loan 
and Trust Company; it is true that in order to obtain 
your just rights you were obliged to, and did, at large 
expenditure by you for costs and counsel fees, appeal 
from this wrongful decree, and, upon your appeal, the 
Supreme Court reversed it, but the Supreme Court says 
you do owe the American Loan and Trust Company for 
the use of its equipment from December 1, 1883, to 
January 1, 1885; this Court will, therefore, suppose the 
decree against you, which you have caused to be re- 
versed, to have been divided into two separate, distinct 
amounts; one for the period of twelve months from 
August 1, 18838, to August 1, 1884,—which period 
covers the error against you as determined by 
the Supreme Court,—and the other for the per- 
iod of five months from August 1, 1884 to Jan- 
uary 1, 1885; and in the new decree against you 


‘in favor of the American Loan and Trust Company, 


this Court will assess against you the sum of $4,359.92, 
as interest from the date of the reversed decree—April 
5, 1886—up to the date of this new decree, upon the 


' supposed amount which would have been decreed against 


you, in the reversed decree, for the five months from 
August 1, 1884 to January 1, 1885, if the reversed de- 
cree had been divided—as to amount—into two separate 
sums proportioned to the supposed periods of twelve and 
five months?” Can it be possible that equity will permit 
this? . Yet just this and nothing less, is what is deliber- 
ately done by the new decrees here appealed from. 

The decree in favor of the American Loan and Trust 


Company has been used as an example. The decrees in 
favor of the other appellees, in the reversed decree of 


39 


April 5, 1886, are all precisely like the one above used 
as an illustration, excepting only as to amount. 

As has already been shown, the awarding of dam- 
ages, and the awarding of interest by way of damages, 
upon affirmance of appeals by this Court, is in the na- 
ture of punishment for unjust delay in payment and de- 
tention of money that ought to have been paid without 
appeal. But in these appeals the rule seems to have 
been reversed, and punishment, to the extent of $13,- 
943.01, is inflicted upon appellant Kneeland and the un- 
fortunate bondholders represented by him, for appealing 
from an unjust decree and procuring it to be reversed. 

Second. The intervening petitions of each of these 
appellees presents a single claim covering the entire 
seventeen months. No separate claim is made for any 
separate portion, or period, of the seventeen months. 
Hence it followed, naturally, in fact, inevitably, that the 
decree in favor of each appellee was for a single, undi- 
vided amount, wholly undistributed as to periods of time 
carved out of the entire seventeen months covered by 
the intervening petitions. The division of these new 
decrees into periods of eight and five months is made 
simply for the purpose of giving some color to the 
theory, above discussed, upon which the Circuit Court 
assessed against a successful appellant the $13,943.01 of 
interest found in the decrees here appealed from. 

But even if the intervening petitions had contained. 
separate itemized claims, for separate periods of the 
seventeen months, and the Court had upon the several 
separate items rendered a single decree for a single ag- 
gregate sum, the result would have been the same. 
Suppose A. files against B. a bill in equity containing 
seven separate claims or items of account, and the Court 
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renders a decree fora single amount as the aggregate 


amount due from B. to A. on the whole case. B.ap- .. 


peals. This Court reverses the decree, directing that 
whatever part of the single amount named in the re- 
versed decree was allowed by reason of two particular 
items of account claimed in the bill, should be stricken 
out. Will equity permit B.,—when the amount that 
should be stricken out is ascertained,—to be punished 
for appealing from an unjust decree, by compeiling him 
to pay interest on the corrected amount from the date 
of the reversed decree which he was obliged to appeal 
from to procure justice? This question bears its answer 
on its face. Eyuity cannot sanction such a wrong. 


Third. If it is claimed that,—notwithstanding the 
fact that the decrees in favor of each appellee were for 
single amounts, and Kneeland was obliged to appeal 
from the entire decree or not at all,—the Master’s report 
and schedules furnish data from which the single 
amounts in the reversed decrees can be separated into 
three items and allotted to three separate periods of 
time, namely: August 1, 1883, to December 1, 18838; 
December 1, 1883, to August 1, 1884; and August 1, 
1884, to January 1, 1885, my answer is: First, That the 
Master’s report and schedules cannot change the fact 
that the reversed decrees were for single undivided 
amounts decreed in favor of these appellees, and that 
Kneeland was obliged to appeal from the decrees as 
entireties, or not at all, and; Second, It has already been 
demonstrated in the statement of facts in this brief, that 


the divisions into periods of time, and the allotment of | 


separate amounts to the separate periods, as found in 
the Master’s report and schedules, are purely arbitrary, 
and do not claim to be based upon actual facts. They are 
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simply percentages and proportions based on the one 
period of seventeen months. The divisions, as to 
amounts, are based on the mathematical fact that twelve 
months is twelve-seventeenths of seventeen months, and 
five months is five-seventeenths of seventeen months; and 
on the assumption that each of these months was pre- 
cisely the same as to the use of, and repairs to, the 
equipment of these several appellees. The evidence cer- 
tainly shows that there was a difference in different 
months; otherwise it would not have happened that Mr. 
Hyde, as counsel for the American Loan and Trust Com- 
pany and E. B. Phillips, Trustee, was utterly unwilling to 
adopt the average basis in drafting his decree. The fact 
that the divisions found in the Master’s report and 
schedules are mere averages, percentages and approxi- 
mations, is emphasized by the fact that these two decrees, 
involving precisely the same principles and rights, are 
not drafted upon the same method of computation. 

In the Court below, some stress was placed upon 
the words “as fixed” appearing in the instructions of 
this Court at the conclusion of the decision of Mr. 
Justice Brewer, and also appearing at the close of each 
of the mandates. The clause in which these words 
appear is as follows: “and to allow the rental as fixed 
for the time subsequent thereto.” 

(186 U.8., 103, Record, pp. 4, 8.) 

If it is claimed that the words “as fixed”’ refer to 
particular figures, amounts and allotments of separate 
amounts to particular periods of time carved out of the 
one period of thirteen months from December 1, 1888, 
to January 1, 1885, my answer is, that it cannot be pos- 
sible that this Court so intended, because the reversed 
decrees, as has been shown, contain no such separate 
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amounts or allotments of amounts to separate periods. 
Neither did this Court intend, by using the words “as 
fixed,” to direct the Circuit Court to be bound by and 
follow the arbitrary division of amounts and periods 
found in the Master’s report and schedule “S” accom- 
panying said report. Such intention was impossible 
from the fact that the Master never, in any report or 
schedule, made any attempt to separate the Dwight 
receivership of four months,—from August 1, 1883 to 
December. 1, 1883,—-from the entire period of seventeen 
months, while the decision and mandates of this Court 
required just that severance to be made. 

This Court certainly did not intend to direct the 
Circuit Court to simply subtract fowr-seventeenths from 
the several amounts decreed due appellees in the reversed 
decrees, and enter new decrees for just thirteen-seven- 
teenths of the amount found due in the reversed decrees. 
If such had been the intention it would have been so 
stated. If these words do refer to particular sets of 
figures and amounts found either in the reversed decrees 
or in the Master’s report and schedules, and if it was 
intended to bind the Circuit Court by any such sets of 
figures and amounts, it is very evident that the Circuit 
Court could not, withont violating the mandates, add 
one cent of interest in the new decrees. 

It is perfectly evident that these words “as fixed” 
have no reference whatever to amounts, but refer solely 
to the basis of computing rental, repairs and for destroyed 
equipment, upon which the reversed decrees were based. 
Appellant Kneeland had contended upon the former 
appeals, that rent should have been charged and com- 
puted—if at all—on the mileage basis, instead of a fixed 
rent per month for each piece of equipment. This 
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Court simply intended to direct the Court below to 
adhere. to the same basis of computation upon which 
the reversed decrees were computed, in computing the 
amounts to be inserted in the new decrees. 

This interpretation of the words “as fixed” is made 
abundantly clear and certain by the last paragraph of 
the decision of Mr. Justice Brewer, in which reference 
is made to the “Grant” claims. The concluding 
sentence of this paragraph is: ‘As the details and sum 
are not clearly presented, we can only say that this 
matter must be taken into account in the subsequent 
disposition of the cases.” (186 U.S., 104.) 

The decision of this Court in -Lllinois Central R. R. 
Co. v. Turrill, 110 U.S., 3801, 304, seems to me to 
strongly support my contention that the Circuit Court 
erred in adding to these new decrees interest from the 
date of the reversed decrees—April 5, 1886. In that 
case, the original decrees upholding the Cawood Patent 
were rendered by the Circuit Court in July, 1874. ‘The 
railroad companies appealed to this Court. In the lat- 
ter part of 1876 this Court affirmed the decrees against 
three of the railroad companies. As to the [Illinois 
Central R. R. Co., the decision clearly showed that this 
Court affirmed the decree of the Circuit Court, excepting 
only that that decree included damages for the use of 
certain machines for repairing rails, which machines 
this Court held were not infringements on the Cawood 
Patent. The decree as to such damages was reversed. 
On reversal the Circuit Court referred the case to the 
Master to ascertain the damages which should have 
been included in the former decree. The Master re- 
ported in 1879. Some months elapsed after the report 
was filed before the Circuit Court rendered the new de- 
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cree. When the new decree was rendered the Court 
included interest from the date of the Master’s Report in 
1879—NOT FROM JULY, 1874, THE DATE OF THE FORMER DE- 
CREE. The Illinois Central R. R. Co. appealed from 
the new decree, assigning this allowance of interest as 
error. In deciding this second appeal this Court said : 
“Here, as has been seen, in effect, the original decrees 
rendered in July, 1874, were affirmed in 1876, to the ex- 
tent of the present recoveries. The cases were only 
sent back to ascertain how much should be deducted 
from those decrees for errors in the accounts as then 
stated. If the decrees had been entered originally for 
the present amounts, the patentee would have been en- 
titled to interest from 1874. That was settled in Rail- 
road Company v. Turrill, 101 U. 8., 886, which was one 
of the cases affirmed in whole at the former hearing in 
this court. Under these circumstances, it seems to us 
not inequitable to allow interest on the corrected 
amounts from the date of the Master’s reportin 1879. The 
cases:are entirely different in this particular from what 
they would have been if the original decrees had been 
reversed for error in the principles of the accounting. Those 
decrees may very properly be considered as affirmed in 
part and reversed in part, the new reference being had 
only to find out the exact extent of the reversals.” 
_ Ifthe Circuit Court had added interest from the date 
af the original decree, July, 1874, would this Court have 
affirmed the new decree? Most evidently it would not. 
Just that is what the Circuit Court did do in rendering 
- the new decrees in these appeals. 
Again. It has already been shown that the origi- 
nal decrees in these cases at bar were wholly reversed. 
The error here was “in the principles of the account- 
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ing,” in this, namely: The entire computations and 
frame-work of these reversed decrees were based upon 
the theory of one continuous receivership for the ssventeen 
months, instead of two separate and distinct receiverships 
—one for the period trom August 1, 1883 to December 1, 
1883, and the other for the period from December 1, 
1888, to January 1, 1885. This error extended to and 
permeated every computation and every deduction upon 
which the the reversed decrees were based, because 
the divisions of amounts and allotments of separate 
amounts to separate periods were merely arbitrary per- 
centages and proportions of the one continuous receiv- 
ership for seventeen months. *- 


Under the well established facts of thee cases, it 
certainly cannot be claimed that any equity exists in fa- 
vor of these appellees, requiring the Circuit Court to 
punish Kneeland and the bondholders represented by 
him, to the extent of $13,943.01, for appealing from and 
procuring the reversal of the original decrees in these 
cases. By the money paid to these appellees before the 
failure of the company; and by the return of their 
equipment to them, they have already received on their 
investment two or three hundred per cent. more on each 
dollar than these main line bondholders can by any possi- 
bility ever receive. 

Appellant Kneeland asks this court to reverse these 
new decrees for error in assessing against him this 
large amount of interest added into the decrees here ap- 
pealed from. 


: II. 


THE Crrcuit CouRT ERRED IN OVERRULING APPELLANT 
KNEELAND’S MOTIONS OF JUNE 21, 1890, anD SEPTEMBER 27, 
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1890, FOR REFERENCE OF THESE CASES TO THE MASTER, AND 
IN REFUSING TO PERMIT APPELLANT KNEELAND.TO PROVE THE 
FACTS SET FORTH IN SAID MOTIONS, AND IN HIS AFFIDAVIT 
FILED IN CONNECTION WITH HIS MOTION OF SEPTEMBER 27, 
1890. 

Enough has already been shown to prove that upon 
the reversal of the former decrees, these cases ought, in 
equity, to have been referred to the Master, to the end 
that the new decrees might be based upon actual facts, 
rather than mere arbitrary percentages, proportions and 
averages, as these new decrees are. Upon such a refer- 
ence it could not have happened that the two new de- 
crees would have differed in method and basis of com- 
putation, as these decrees do differ; in fact, no two de- 
crees would have been necessary, a single report of the 
Master, and one decree upon that report, would have 
covered ali the claims included in these two decrees. 

The affidavit that appellant Kneeland filed in the 
Circuit Court on September 27, 1890, in connection with 
his motion for reference to the Master, contains mat- 
ter that ought, in equity, to have been investigated and 
considered by the Circuit Court in making up the new 
decrees. The affidavit referred to appears in the record 
of these appeals. (Record, pp. 24, 25.) 

While not unmindful of the fact that this Court in 
Stewart v. Salamon, 97, U.8., 862, and again in Hum- 
phrey v. Baker, 103 U. 8., 737, has decided that reversed 
cases cannot be reopened in the Court below for the filing 
of new pleadings and the introduction of new defenses, 
it is insisted that the matters disclosed by the motions 
and affidavit of Kneeland do not come within this rule. 

It must be remembered that neither Kneeland, nor 
any one of his counsel, were or could be familiar with 
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the facts and transactions occurring in regard to this 
railroad in 1883. The earliest date on which any one 
now connected with this litigation on the side repre- 
sented by Kneeland became connected with the litiga- 
tion, was October, 1884, at which time the writer of this 
brief became counsel for the bondholders’ committees. 
The facts disclosed by Kneeland’s affidavit came to his 
knowledge since the reversal of the former decrees. 
These facts, if true, ought certainly to have had strong 
bearing on the Court below in considering the proposi- 
tion urged by counsel for appellees, to assess against 
Kneeland interest from the date of the reversed decrees. 
If it is true that the bondholders now represented by 
Kneeland did, in 1883, request these appellees, through 
their attorneys, to remove their equipment, and did 
request their trustee, the Central Trust Company, to 
procure an order of the Court compelling appellees to 
retake their equipment, what possible equity is their in 
favor of these appellees to induce a Court of equity to 
assess $13,943.01 against Kneeland by way of punish- 
ment for appealing from and procuring the reversal of 
a wrongful decree? 


If this Court had known the facts averred in this 
affidavit, and if it had considered the further fact, dis- 
closed by the records of the original appeals, that no 
receivership was ever established under, or extended to, 
the consolidated suit brought to foreclose the mortgage 
on the St. Louis Division, extending from Kokomo, Indi- 
ana, to East St. Louis, Illinois; and that that consolidated 
suit never was consolidated with the suit to foreclose the 
first mortgage of the Toledo, Delphos and Burlington 
Railroad Company, under which Craig was appointed 
Receiver, would this Court have decided that the St. 
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Louis Division bondholders must pay for the rent and 
repairs of appellees’ equipment while in possession of a 
receivership not asked for or obtained by them or in their 
behalf? Thesame principle that eliminated the Dwight 
receivership applies to the St. Louis Division. This 
equipment was never seized or held by a Receiver ap- 
pointed under the suit to foreclose the mortgage on that 
division. The Central Trust Companv and Thomas A. 
Hendricks, as trustees in that mortga;°, never procured 
any receivership. Why should the bondholders secured 
by that mortgage be made to pay rent to these appellees 
on the ground of an implied contract growing out of 
the use of this equipment by a receivership established 
under another and independent foreclosure suit not af- 
fecting the St. Louis Division? The exceptions of 
Kneeland, found in the record of Cause No. 252, October 
Term, 1889, on pages 552 to 554, would seem broad 
enough to cover this question. It would, probably, have 
been considered and passed upon but for the fact that 
this Court, seems from the language of the decision to 
have been of the impressicn that the consolidated suit 
to foreclose the mortgage on the St. Louis Division was 
consolidated with the suit to foreclose the mortgage on 
the Toledo Division, and that therefore the receivership 
established under the suit to foreclose the mortgage on 

the Toledo Division became, by such consolidation, a | 
receivership on and in behalf of the St. Louis Division. 


If this point was not considered or passed upon on 
the former appeals because not expressly and specifically 
set forth in the exceptions; would not equity and exact 
justice require that Kneeland be now permitted to pre- 
sent the point for consideration and decision? By so 
doing, Kneeland would not ask this Court to announce 
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any new principle of decision, or to make any change 
or modification of the principles announced in the de- 
cision reversing the former decrees. He would only be 
asking this Court.to apply the exact principle announced 
in that decision to the facts appearing in the records. 
It is abundantly evident, from the records in the former 
appeals, that it was the fixed purpose and intention of 
the bondholders by their committees, and of Kneeland, 
as their representative, to object, protest against and 
except to every ruling and every step taken by the Court 
looking towards requiring these bondholders to pay 
anything whatever for the use of this equipment, left on 
the railroad by these appellees, without contract with 
the Court or the Receiver, in spite of the request of the 
bondholders to remove it, until compelled by the order 
of the Court to retake possession of it. In the excep- 
tions filed by the bondholders’ committees and Kneeland, 
they declared their purpose to except to every finding of 
the Master by the use of these words: “and now 
except to each and every of the Master’s findings and 
report herein.” As has already been shown, by these 
findings of the Master, large sums of money were 
apportioned to and charged against the St. Louis 
Division. It cannot but seem harsh to now compel the 
St. Louis Division bondholders to pay a large sum of 
money to these appellees if the very same principle 
announced by this Court in reversing the former decrees 
applied to the facts actually existing and disclosed by 
the records would prevent appellees from recovering 
anything for the use of their equipment on the St. Louis 
Division. 

Under the principles of equity jurisprudence estab- 
lished by the decisions of this Court in Fosdick v. Schall, 


50 
99 U. S., 252-255; Huedikoper v. Locomotive Works, 99 
U. 8., 260; Burnham v. Bowen, 111 U. S., 782, 788; 
Union Trust Company v. Illinois Midland Company, 117 
U. S., 479, 480; Porter v. Pitisburg Steel Co.,120 U.S., 
671; St. Louis, Alton and Terre Haute R. R. Co. v. Cleve- 
land, Columbus, Cincinnati and Indianapolis Ry. Co., 125 
U. S., 672-674 and Toledo, Delphos and Burlington R. R. 
Co. v..Hamilton, 184 U. 8., 301, 302, it would seem dif- 
ficult to define the exact ground upon which appellees 
are, in equity, entitled to any recovery in priority over 
first mortgage bonds. In many of these cases, the 
equity arising upon the ground of implied contract was 
as strong as it Is in these cases, in some of them it was 
very much stronger. But it is far from my purpose or 
desire to reargue the points decided by the decision of 
this Court on the former appeals. I only desire, in 
behalf of Mr. Kneeland and the bondholders represented 
by him, to ask this Court to apply the principle estab- 
lished by that decision, touching the Dwight receiver- 
ship, to the actual facts existing with relation to the St. 
Louis Division. ao 
ee ee 
THESE DEOCREES OF JUNE 21,1890 anpD SEPTEMBER 27, 
1890, ARE NOT IN OBEDIENCE TO, AND COMPLIANCE WITH, THE 
DECISION AND MANDATES OF THIS CouRT. 


In Stewart v. Salamon and Humphrey v. Baker, supra, 
it was held that new decrees rendered upon mandates 
reversing the former decrees, must.be in exact obedience 
to the mandates of this Court, otherwise they will be 
reversed. In the foregoing discussion of the first and 
second assignments of error, substantially all has been 
said that need be said in support of this assignment of 
error. 
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Appellant Kneeland contends that these new decrees 
are not in obedience to the decision and mandates of 
this Court: 

First. Because these decrees contain $13,943.01 of 
interest wrongfully allowed against appellant Kneeland 
upon a large part of the amount found due to appellees 
by the new decrees; said intcrest being calculated from 
the date of the reversed decrees. The interest allowed 
to each of these appellees, excepting only George 
William Ballou, was calculated from April 5, 1886. 


Second. Because these new decrees are not based 
upon actual facts, but are the results of arbitrary per- 
centages and averages computed by counsel for appellees 
upon the assumption that the rent, repairs and damages 
that accrued during the Dwight receivership were pre- 
cisely the same in amount per month as the rent, repairs 
and damages that accrued during the Craig receivership: 
and because these two decrees, involving -precisely the 
same principles, points and rights, are not framed and 
computed upon the same basis; which could not result 
if these decrees were framed in obedience to the man- 
dates of this Court. 

Third. Because the Circuit Court erred in refusing 
to refer the claims of these appellees to the Master, 
with directions to ascertain, from the testimony, and 
report the exact and true amount due to each of these 
appellees after deducting and striking out the actual rent, 
repairs and damages that accrued during the four months 
from August 1, 1883, to December 1, 1883: And because 
the Circuit Court erred in refusing to permit appellant 
Kneeland to prove by competent testimony the aver- 
ments and facts set forth in his motion and affidavit filed 
September 27, 1890. 


piri 
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The decision and mandates of this Court certainly 
contemplated an exact ascertainment of the facts neces-: 
sary to a strict compliance with the mandates; and the 
rendition of new decrees in exact accordance with the 
actual facts so ascertained. It is very evident that these 
decrees are not of that character. 

Appellant Kneeland, therefore, asks that these 
decrees may be reversed. 


Respectfully Submitted, 


JoHN M. Butter, - 


Of counsel for appellant 
Sylvester H. Kneeland. 


Indianapolis, Ind., January 19, 1891. 
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SUPREME COURT OF THE UNITED STATES. 
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No. 1,539. 
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V. 


| THE AMERICAN LOAN AND TRUST- COMPANY, 
J AND E. B. PHILLIPS, TRUSTEE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF INDIANA. 
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STATEMENT OF FACTS. 


The appeal in this case and that in No. 1540, Kneeland 
v. Ballou et al., are sequels to a long litigation culminating 
‘In this court in the cases of Kneeland v. American Loan and 
Trust Company, and Kneeland v. Ballou, respectively, Nos. 
252 and 1537, October term, 1889: These cases were 
argued together, and the decision and opinion of this Court 
are reported in 136 U. S. 89. | 

The mandates of this court, after reciting the decree 
appealed from, and ordering and decreeing that it should be 
reversed with costs, continued : — 


“ And it is further ordered that this cause be and the same 
is hereby remanded to the said Circuit Court with directions 
to strike out all allowances for rental prior to Dec. 1, 1883, 
the time when the receiver was appointed at the instance ef 
the mortgagees, and to allow the rentals as fixed for the 
time subsequent thereto.” 


Record, page 4. 


Following the issuing of these mandates, proceedings were 
had in Circuit Court for the District of Indiana in behalf of 
all the parties except the American Loan and Trust Company, 
and E. B. Phillips, trustee, in June, 1890, in behalf of 
those parties in September, 1890. And the court entered a 
decree on Sept. 27, 1890, allowing the American Loan and 
Trust Company, and E. B. Phillips, trustee, the following 
sums : — 


= 


; Sop abet Kong) 


From the Toledo Division : — 


TO THE AMERICAN LOAN AND TRUST COMPANY OF BOSTON. 


For eight months’ period (from Dec. 1, 1883, to Aug. 1, 1884), $11,914 32 
For five months’ period (from Aug. 1, 1884, to Jan. 1, 1885) . 


Interest on five months’ period (from April 5, 1886) 


Total from Toledo Division 
From the St. Louis Division : — 


For eight months’ period . : - ; , , ° 


For tive months’ period 
Interest on five months’ period ( Senne April 5, 1886) 


Total from St. Louis Division 
Total from both divisions 


TO E. B. PHILLIPS, TRUSTEE. 


From the Toledo Division : — 
For eight months’ period . : ‘ 2 : . ° 
For five months’ period . : 
Interest on five months’ period pean April 5, 1886) 


Total from Toledo Division 


From the St. Louis Division : — 
For eight months’ period . ‘ A ; . , ° 
For five months’ period . 
Interest on five months’ period (eectin April 5, 1886) 


Total from St. Louis Division 
Total from both divisions 


Record, page 29. 


I. 


8,931 79 
2,232 95 


$23,079 06 


$11,348 40 
8,507 89 
2,126 97 


$21,983 26 
45,062 32 


$2,396 52 
3,197 12 
799 28 


$6,392. 92 


$2,282 69 
3,045 39 
761 35 


$6,089 43 
12,482 35 


The rules as to the construction of mandates have been 
long settled by this court, and under these rules the con- 


struction of the mandate is clear. 


Supervisors v. Kennicott, 94 U. S. 498. 


Stewart v. Salamon, 97 U. S. 361. 
Humphrey v. Baker, 103 U.S. 736. 
Clark v. Keith, 106 U. S. 464. 
Mackall v. Richards, 116 U. S. 45. 
Chaffin v. Taylor, 116 U.S. 567. 


3 


In the case first cited Chief Justice Waite states the 
law :— 

* It is settled in this court that whatever has been decided 
here upon one appeal cannot be re-examined in a subsequent 
appeal of the same suit. Such subsequent appeal brings up 
for consideration only the proceedings of the Circuit Court, 
after the mandate of this court.” 

And in Stewart v. Salamon, the same judge said : — 

* An appeal will not be entertained by this court from a 
decree entered in a Circuit Court, or other inferior court, in 
exact accordance with our mandate upon a previous appeal. 
Such a decree, when entered, is in effect our decree, and the 
appeal would be from ourselves to ourselves. If such an 
appeal is taken, however, we will, upon the application of 
the appellee, examine the decree entered, and if it conforms 
to the mandate, dismiss the case with costs. If it does not, 
the case will be remanded with appropriate directions for 
the correction of the error.” 

This statement again received the approval of the court in 
Mackall v. Richards, above cited. -* 

In the original case it appeared that Mr. Dwight was 
appointed receiver on the first day of August, 1883, at the 
instance of one Braman, a judgment creditor; that Mr. 
Dwight was subsequently removed, and Mr. Craig appointed 
Dec. 1, 1883, at the instance of the mortgagees or bond- ~ 
holders. The question in the former case was whether the 
claims of the appellee should be given priority over the | 
claims of the mortgage bondholders in the distribution of 
the proceeds of foreclosure sale, and if so, from what date. 
The appellees claim they should be allowed from Aug. 1, 
1883, the date of the appointment of Dwight as_ receiver. 
The court decided that they should be allowed from Dec. 1, 
1883, the date of the appointment of Craig as receiver. 
The mandate reads, “ To strike out all allowances for rental 
prior to Dec. 1, 1883, the time when the receiver was 
appointed at the instance of the mortgagees, and to allow 
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the rental as fixed for the time subsequent thereto.” In 
other words, it is the same as though the court had said 
simply, strike out all allowances prior to Dec. 1, 1883, and 
allow rentals as fixed for the time subsequent thereto. This 
is both clear and definite, and was followed by the Circuit 


Court in its decree. 


IT. 


THE AMOUNTS DECREED TO THESE APPELLEES BY THE CIR, 
CUIT COURT ARE CORRECT. 


The calculations upon which the amounts — originally 
decreed by the Cirruit Court on April 5, 1886 (Former 
Record, page 570), were based are shown in schedule § 
attached to the report of William P. Fishback, master in 
chancery, rendered to the court on Feb. 23, 1886 (Former 


Record, page 538). 


The portions of schedule S applicable to these appellees is 
as follows : — 


SCHEDULE “5S,” WITH MASTER'S REPORT UNDER ORDER 
DEC. 8, 1886. 


AMERICAN LOAN AND TRUST COMPANY. 


Distribution of aggregate amount due this company in fespect of net 
rentals and repairs, and for cars destroyed under series ‘: F;” ‘‘ G,” “‘ H,” 
“J,” * K,” **L,” **M,” in the Boston Car Trust, and under series ‘‘ D” in 


the Massachusetts Car Trust :— 


DISTRIBUTION AS TO TWELVE MONTHS. 


Net rentals for twelve months . ; ‘ ; $58,047 50 
Repairs for twelve months ; - ‘ F 4,152 03 
Cars destroyed for twelve months . het te 9,527 56 


Aggregate amount , ° ° ° ° ° ’ - $72,627 09 


ae 


RR RE 


Divisions liable thereto. 


Per cent. 


Computed 
Amount. 


Toledo Terminal ° ; : - .40 $290 51 

Toledo Division : - ; 23.79 17,277 98 

Dayton Division ‘ 12.98 9,426 99 

Dayton and S. E. Division 32.67 23,727 27 

Iron Railroad Division . , ; 1.98 1,488 02 

Cincinnati Di ision ; ge iagg 1.36 987 73 

Cincinnati Northern Division ; ; 4.16 3,021 29 

St. Louis Division ‘ 22.66 16,457 30 
? — $72,627 09 

100.00 
DISTRIBUTION AS TO FIVE MONTHS. 

Net rentals . $15,771 12 

Repairs 894 30 

Cars destroyed . 923 77 
Aggregate amount $17,589 19 

Divisions liable thereto. Per cent. re ny Total. 

Toledo Terminal ; ; : ? . 85 $149 51 

Toledo Division . 50.78 8,931 79 

St. Louis Division 48:37 8,507 89 
$17,589 19 

100.00 


Former Record, pages 541, 542. 


E. B. PHILLIPS. 2 


Distribution of the aggregate amount due the above in respect of net 
rentals and repairs under series ‘‘ H ” in the Massachusetts Car Trust. 


DISTRIBUTION AS TO TWELVE MONTHS. 


Net rentals $14,076 00 
Repairs 1,034 47 
Agregate amount $15,110 47 
Divisions liable thereto. Per cent. omy Total. 
Toledo Terminal . . . . 40 $60 44 
: Toledo Division : 23:79 3,594 78 
Dayton Division ° ‘ 12.98 1,961 34 
: Dayton and S. E. Division 32.67 4,936 59 
Iron Railroad Division 1.98 299 19 
Cincinnati Division . oa 1.36 205 50 
Cincinnati Northern Division... 4.16 628 60 
: St. Louis Division , 22.66 3,424 08 


——— $15,110 47 


DISTRIBUTION AS TO FIVE MONTSS. 


Net rentals. : : : ; : ; : $5,865 00 
Repairs : : ; ; j : ; ‘ 431 038 
Aggregate amount . : . "ie : - $6,296 03 
Divisions liable thereto. Per cent. = Total. 
Toledo Terminal ‘ : ‘ 85 $53 52 
Toledo Division ; ; ; : 50.78 3,197 12 
St. Louis Division . ; ; ; 48.37 3,045 39 
$6,296 03 
100.00 


Record, pages 551, 552. 


The twelve months’ period referred to is from Aug. 1, 
1883, to Aug. 1, 1884, when the receivership was discharged 
(Former Record, page 435) as to part of the system, and the 
five months’ period is from Aug. 1, 1884, to Jan. 1, 1885, 
when the rolling stock of the appellees was redelivered to 
them, inaccerdance with an interlocutory decree of the court. 
(Former Record, page 301.) The claimants were paid on 
the basis of these figures the amounts charged against all the 

divisions except the Toledo and the St. Louis Division. 
There remained due from these divisions to the appellees 
therefore for rentals and repairs : — 


TO THE AMERICAN LOAN AND Trust COMPANY. 


From the Toledo Division for twelve months’ period _. - $17,277 98 
uy ee 20 five months’ period . : - 8,931 79 
From the St. Louis Division for twelve months’ period . ; 16,457 30 
$4 6 - five months’ period ’ . + 8,607 89 


Total from both divisions : : 5 ; ‘ - $51,174 96 


To E. B. Puruirs, TRUSTEE. 


From the Toledo Division for twelve months’ period . . $3,594 78 
es ss “s five months’ period . 3 ; 3,197 12 
From the St. Louis Division for twelve months’ period . A 3,424 03 
$6 s of five months’ period ; : 3,045 39 


Total from both divisions , ‘ i : - $18,261 32 


/ 


03 


LIOR LAE ERIE NPR ASIN 5 en cng 
- 


SS RNIN SY women ST 


7 


The amounts of $51,174.96 and of $13,261.32, ordered to 
be paid to these appellees by the former decree of the Circuit 
Court (Former Record, pages 570, 571), were made up as 
shown above. 3 

On the remanding of the case, the problem presented to 
the court was, how to extract from these sums the charges- 
for the period of four months prior to Dec. 1, 1883. The 
method chosen after argument and consideration was to deduct 
one third of the allowance made for the twelve months’ period, 
and this rule was applied without modification in every case 
except one series of the Massachusetts Car Trust, referred to 
hereafter ; and the amounts decreed for the period from Dec. 
1, 1883, to Aug. 1, 1884, to the appellees by the decree of 
the Circuit Court now appealed from were thus obtained, | 
and are consequently two thirds of the amounts formerly 
decreed. aye 

As to the method of computation’chosen — a hérizontal cut 
— it is to be admitted, in the first place, that it may not be an 
absolutely accurate one, but it was the fairest and probably 
the most accurate attainable under the circumstances. The 
period to be considered was seven yéars prior to the date of 
the decree here appealed. If it ever was possible to deter- 
mine exactly what amount of the rentals, repairs and reim- 
bursements for destruction which were allowed accrued prior 
to Dec. 1, 1883, and what amount accrued after, it had long 
since become practically impossible. Whatever evidence 
had not been collected and tabulated could be collected only 
in such imperfection and scant quantity as to render reason- 
ing and calculating therefrom more deceptive and inaccurate 
by far than were the resuits of the method adopted. For it 
is to be noticed that whether the court attempted to deter- 
mine all the charges allowed for the period prior to Dec. 1, 
1883, and then to deduct them from the total amount previ- 
ously allowed or attempted to determine all the charges 
allowable after that date, in éither event the value of the 
result would depend on the completeness of the details. 


- 


an 
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Unless all, or very nearly all the items properly chargeable 
could be determined, the investigation would be valueless a 
a basis for a decree. 

On the other hand, the method chosen, though perhaps no 
exactly accurate, was substantially so. The bulk of the sums 
allowed was for rentals. All the rolling stock which was on 
the road at the beginning of the twelve months’ period was 
on it at the close of that time, with the exception of what had 
heen destroyed while in use, and this exception was so slight 
that the inaccuracy due to it might be disregarded without 
substantial injustice. While the amounts allowed for repairs 
and destroyed cars were not similarly distributed evenly 
throughout the twelve months, the total of sums allowed on 
those accounts was not large as compared with that allowed 
for rentals. (See schedules on pages 77 and 85 of record. ) 
Further, the inaccuracy, if-any, undoubtedly worked to 


the advantage of the appellant. As the roling stock became 


older, and as the railroad tracks fell into worse condition 
with the lapse of time, more frequent and extensive repairs 
on the rolling stock became necessary, and more accidents 
resulting in the destruction of cars occurred. There cannot 
be a reasonable doubt that of the total amounts allowed for 
repairs and destroyed cars from Aug. 1, 1883, to Aug. 1, 
1884, less than one third accrued in the first four months. 
It may fairly be said, therefore, that the method of computa- 


_ tion adopted produced a result as nearly accurate as any 


then possible, and that such inaccuracy as there was did not 
prejudice the appellant. The claim of his counsel for a 


reference toa master was in furtherance of no desire for 


substantial justice, but with a view to making still more 
interminable the delays in the payment of the sums due the 
appellees. 

The allowance made in the case of series D of the Massa- 
chusetts Car Trust stands on special grounds. In that series 
the amount due for destruction was comparatively large, be- 
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ing for the twelve months’ period $4,989.42, while the net 
rentals were $9,519 less than twice as much. 


Record, page 66. 


And it could be shown when every dollar of that charge 
accrued. On March 11, 1884, a train of three cars belong- 
ing to this series was derailed and the cars destroyed. 
Their value, at that time, computed by deducting nine per 
cent from their value when new, a year and half before, was 
found by the master to be $7,068.35. 


‘Record, page 53, at bottom. 


By the division of the charges into the twelve months’ pe- 
riod, and the five months’ period, twelve seventeenths of this 
amount became chargeable to the. former period. This was 
the sum of $4,989.42 spoken of above. As this allowance 
was so considerable a part of the total allowafice for series 
D, and accrued wholly after Dec. 1, 1883, it seemed unjust 
to deduct one third of it. And here the injustice could be 
readily prevented. In other words, it was possible here to 
follow a mode of computation mofe nearly absolutely accu- 
rate‘than that adopted in other cases ; and as it was possible, 
justice required it. 


Il. 


INTEREST WAS RIGHTLY ALLOWED ON THE AMOUNT DUE IN 
RESPECT OF THE FIVE MONTHS’ PERIOD. 


As already stated, on or about Aug. 1, 1884, many of 
the divisions of the system were released from the receiver- 
ship. 

Former Record, page 435. 
From that time, therefore, till Jan. 1, 1885, when the 


rolling stock was surrendered, it was necessary to keep a 
separate account of the amount due the appellees. For while 


- 
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the proportion of the claims of the appellees chargeable to 
the divisions represented by the present appellants was less 
than one half till Aug. 1, 1884, after that time the whole 
amount was so chargeable, those divisions only remaining 
in the hands of the receiver. Accordingly, the Circuit 
Court ordered separate calculations to be made, laying down 
separately the percentages to be paid by the appellant for 
rentals for the respective periods, and ordering likewise as 
to the repairs that twelve seventeenths be charged in one 
account and five seventeenths in the other. 


Former Record, page 436. 


~~ 


This mode of calculation and accounting was accordingly 
followed, and the amounts separately stated by Master Wil- 
liam P. Fishback. 


Former Record, page 495 e¢ seq. 


On exceptions to the report just referred to, the Court 
ordered a horizontal reduction of fifteen per cent. 


Former Record, page 536. 


And that calculation having been made, 
Former Record, page 539, 


the Court made its final decree. 
Former Record, page 570. 


This decree, it is true, states a single total as due to each 
of the appellees, but that total was arrived at by adding 
together the two totals of the periods previously arrived at, 
and necessarily so, separately. And the latter sums were 
ascertainable from the record. 

Rule 23 of this court, as to the allowance of interest, is 
as follows : — 

1. In cases where a writ of error is prosecuted to this 
court and the judgment of the inferior court is affirmed, the 
interest is to be calculated and levied from the date of the 
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judgment below, until the same is paid, at the same rate 
that similar judgments bear interest in the courts of the 
State where such judgment is rendered. 

2. In all cases where a writ of error shall delay the pro- 
ceedings on the judgment of the inferior court and shall 
appear to have been sued out merely for delay, damages at 
a rate not exceeding ten per cent, in addition to interest, 
shall be awarded upon the amount of the judgment. 

3. The same rule shall be applied to decrees for the pay- 
ment of money in cases in equity, unless otherwise ordered 
by this court. 

In this case the effect of the decision reported in 136 
U. S. was to affirm the allowance for the five months’ period. 
As was said by this court in Jllinois Central Railroad v. 
Turrill, 110 U. S. 301, 303, in allowing interest claimed for 
a period prior to the date of the decree last appealed from : — 

* The cases were only sent back to ascertain how much 
should be deducted from those decrees for errors in the 
accounts as there stated. . . . Those decrees may very prop- 
erly be considered as affirmed in part and reversed in part.” 

Since, therefore, one portion of the decree below — that 
awarding a fixed sum to the appellees for the five montks’ 
period — was affirmed without change, it was equitable and 
within the spirit of the rule that interest on that sum should 
be allowed from the date of the former decree. 


IV. 

The endeavor of the appellant in this case seems to have 
been merely to interpose delay in the payment of what was 
justly due to the appellees. The applicability of the second 
section of rule 23 to the present case is therefore suggested, 
if the Court deem it appropriate to a decree in equity. 


HENRY D. HYDE, 


Of Counsel for the American Loan and Trust 
Company, and E£.-=B. Phillips, Trustee. 
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IN THE 


1 Supreme Cours of the United State, 


OCTOBER TERM, 1890. 


SYLVESTER H. KNEELAND, 


Appellant, te: iene 


vs ' Motion to advance 

, » as to certain Ap- 

pellees and to dis- 

GrorGE WILLIAM BALLOU ET AL., miss as to others. 
Appellees. 


BRIEF FOR APPELLANT. 


I. 


On the third page of the brief filed herein by the 
appellee is the following : 


‘And thereupon the said Sylvester H. Kneeland, 


“as such purchaser, trustee, agent and bondholder 


nw 


‘as aforesaid, having this day filed herein his 


‘motion in writing, praying a reference to a Mas- 


“ ter, upon the grounds and for the purpose in such 


¢ 


wn 


motion set forth, and the Court having fully con- 


sidered such motion, &¢.” ee 


But this Court is not informed upon what grounds 
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the said Kneeland prayed a reference to « Master, and 
this Court cannot be informed without referring to the 
record. As a matter of fact, the said Kneeland set ' 
forth several grounds, and, among others, that no com- 
putation or report had ever been made by the Master 
for the several periods mentioned in the decree, and 
especially for those periods found by this Court to be 
the periods for which payments should be made. 
Among other things, Kneeland set forth that the re- 
pairs, for which they asked to be paid-—the cars de- 
stroyed, for which they asked to be paid—had not 


been shown by the reports to have been injured or 
destroyed within the period for which this Court de- 
cided that he was bound to pay. | 

Among the grounds, also, was the statement that the 
bondholders, with their committees, had requested the ‘ 
owners of the cars to remove them from the road; that 
their first request was made in October, 1883, and that 
several requests were made thereafter to the same effect ; 
and that the owners of the cars would not remove them, 
but insisted on their remaining, and that the bond- 
holders took the ground that the cars were of no use, 
and so notified the attorneys for the appellee. 

Mr. Kneeland asked the Court below to be allowed to 
prove these facts, and that the case be referred for that 
purpose; all of which appears in the record, together 


24 


with a great deal more. 

The Court refused to refer the case, and thereupon 
the appellant excepted. 

While it appears in the reports that a certain amount 
is allowed for a period of eight months, and a certain 
amount for a period of five months, we contended 
then, and we still contend, that the Master, in making 


a 


a 


3 


the reports for eight months and for five months, dis- 


tributed damages, repairs and destruction over a cer- 
tain period of time, and divided by the time instead 
of finding what actually occurred within each period. 


ITI. 


There is also another question presented in the 
record, and that is as to whether a decree that has 
been reversed bears interest from the time of its ren- 
dition in the Court below—the point being that a decree 
wrongfully made and afterwards reversed has hardly 
force enough, after, the reversal, to carry interest; and 
the record shows, among other things, that interest was 
allowed by the Circuit Court. To which the appellant 
excepted, and from which he appealed. 


It. 


The record has not been printed, neither has the ap- 
pellee set up such portions as will enable the Court to 
pass upon the motion without an examination of the 
record. The counsel for appellant insist that the facts 
are not correctly or sufficiently set up in the brief of 
appellee, and therefore ask that the motion be denied. 

We cite the 

National Bank vs. Insurance Company, 100 U. S., 43, 
in which it appeared that the-record had not been 


reared 
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printed, and that counsel did not agree as to what the 
record contained : 


4 
“ We will not decide motions to dismiss before 
“the record is printed, where there is any ques- 
“ tion about the facts on which the motion rests. 
“In order to get a decision before printing, 
“the motion papers must present the case in a 
“ way which will enable us to act understandingly 


‘“‘ without referring to the transcript on file.” 


Also Waterville vs. Van Slyck, 115 U.S., 290: 


“The judgment in this case is for less than 
** $5,000, but the record contains a certificate of 
“division. The motion to dismiss is on the 
‘‘ ground that this Court has no jurisdiction upon 
‘“‘ such a certificate as has been filed herein. The 
‘‘record has not been printed, and to geta de- 
“‘ cision on a motion to dismiss before printing, the 
“‘ motion papers must present the case ina way 
“ which will enable us to act understandingly, with- 
‘“‘ out referring to the transcript on file. In this 
‘“‘ case we have not been furnished either with a 
“ copy of the certificate on which the motion de- 
“pends or with an agreed statement of what it 
“ contains. There is nothing on which we can act 
‘“‘ unless we go to the transcript.” 


IV. 


The merits involved in the present cases have not 
deen adjudicated by this Court. This Court did de- 


Eel eee 
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cide that the appellant was liable for the rentals of 
cars, repairs to cars, and destruction of cars, during 
certain periods; and thereupon the cases were re- 
manded, to the end that decrees might be entered in 
accordance with the decision of this Court. 

When the cases again came before the Circuit Court, 
the question was not whether the appellant should pay 
for the use of cars during the periods fixed by this 
Court, but the questions were, whether the cars were 
injured or destroyed within the periods fixed by this 
Court, what cars had been injured and what cars de- 
stroyed during the periods fixed, for the purpose of 
determining the amount to be, paid by appellant to the 
appellee. i+ Feo 

The appellant contended that the Court had no infor- 
mation, and that there was before the Court no evidence 
by which the facts could be established as to what cars 
were injured or destroyed within. -the periods fixed by 
this Court. | 

So that the same questions are not involved that 
have been decided by this Court upon the merits. The 
question decided by this Court, when the case was 
here, was as to whether appellant was liable for the 
payment of any rentals, or for any sum for repairs or 
destruction. Now the question is not whether he 
shall pay for repairs and destruction, but whether the 
repairs and destruction, for which the decree below 
was entered, occurred within the periods for which this 
Court held him liable; and this can only be deter- 
mined bya reference to the evidence in the record 
upon the questions involved. 

Consequently, we insist that this case does not come 
within Section 4 of Rule 26; especially when the ques- 


MIEN ALI E LOLS LE ELL ALLL: LOTTA NI m0 ear _ ee 
7 ar onaipvidicimnmememmrees 
og 


6 


tion as to whether a reversed decree bears interest is 
involved—the Court below having allowed, on a reversed 
decree, interest amounting to a sum far in excess of 
five thousand dollars. 


V. 


In this case there was given no sufficient notice under 


Rule 6, by which it is provided that: 

“ The party moving to dismiss shall serve notice of 
the motion, with a copy of his brief or argument, on 
the counsel for plaintiff in error, or plaintiff of record 
in this Court, at least three weeks before the time fixed 
for submitting the motion.” 

In this case the notice was served on the 17th day 
of November, 1890, and is therefore not in accordance 
with the rule. 

Respectfully submitted, 
ROBERT G. INGERSOLL, 
_ CLARENCE Browy, 
Solicitors for Appellant. 
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IN THE 


Supreme Court of the United States, 


- OCTOBER TERM, A. D. 1890. 


No. 1540. 


SYLVESTER H. KNEELAND, 
Appellant, Appeal from the Cir- 
Us. \ cuit Court of the 


Salt > United States for 
GEORGE WILLIAM BALLOU, TrusTeEs,\ the District of In- 
cae ee ET AL., ae: diana. 
a | 3 Appellees. 


a i a Pe pate hah 


a BRIEF AND ARGUMENT: IN BEHALF OF 
ne APPELLEES. 


STATEMENT. 


This appeal is prosecuted by Sylvester H. Kneeland 

as purchaser under foreclosure sales of two divisions of 

‘ the Toledo, Cincinnati and St. Louis Railroad, known as 
| the Toledo and St. Louis divisions respectively, from a 
decree of the Circuit court for ‘the district of Indiana, 
rendered June 21, 1890, which awarded to appellees the 
payment of certain sums for rental, repairs and destruc- 
tion of cars and locomotives belonging to appellees, 
which had been used by the receiver of the railroad 
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pending the foreclosure 


proceedings. These causes have 


already been before this court, and were fully argued and 


determined upon the merits at the last term. 


Kneeland 


v. American Loan & Trust Company and Kneeland v. 
Ballou, 136 U.S., 89. The claims of appellees were 
presented by petitions of intervention in the foreclosure pro- 
ceedings. The original decree in behalf of the appellees. 
herein other than Ballou and the Railroad Equipment 
Company, was entered April 5, 1886 (Recurd, 2), and 
the original decree in behalf of appellees Ballou and the 
Railroad Equipment Company was entered November 9g, 
1889 (page 5). By these decrees the amounts found 
due to appellees were apportioned in two periods, the 
first period being from August 1, 1883, to August 1, 
1884; the second period being from August 1, 1884, to 
January 1, 1885. The necessity for this division grew 
out of the fact that from August 1, 1883, to August I, 
1884, all of the eight divisions of the road lying within 
the States of Ohio, Indiana and Illinois were operated by 
the receiver as an entirety. On August 1, 1884, the five 
divisions of the road lying within the State of Ohio, hav- 


ing been sold under foreclosure proceedings in the Circuit 


court for the sixth circuit, were delivered to the pur- 
chasers, and the receiver thereafter operated only the re- 
maining divisions, extending from Toledo to St. Louis, 
upon which the locomotives and cars of appellees were 
used during the ensuing five months. By the judgment 
of this court upon the former appeal, 136 U. S., 89, it 
was decided that the Circuit court erred in its original de- 
crees by awarding to appellees rental for four months of 
the first twelve months period, namely, from August 1, 
1883, ta December 1, 1883, for the reason that the re- 


ceivership during that time existed only under a judg- 
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ment creditor’s bill, no receiver having been appointed 
under the foreclosure proceedings until December 1, 
1883. This court accordingly held that the mortgage 
bondholders were not chargeable with rental for the use 
of our equipment during the receivership under the judg- 
ment creditor’s bill, from August 1, 1883, to December 
1, 1883, but were chargeable with all rentals thereafter. 
The cases were thereupon remanded to the Circuit court, 
with instructions as set forth in the mandate, as follows 
(pages 9 and 13): “And it is further ordered that this 
“‘ cause be and the same is hereby remanded to the said 
- % Circuit court, with directions to strike out all allowances 
‘for rental prior to December 1, 1883, the time when the 
‘receiver was appointed at the instance of the mort- 
“ gagees, and to allow the rentdls-as fixed for the. time 
‘‘ subsequent thereto.” : : 


Upon the filing of the mandates in the Circuit court, 
and on June 21, 1890, appellant filed a motion for a refer- 
ence to a master. (Page g.) The court denied the mo- 
tion, and upon the same day entered a final decree (page 
12) reducing the amounts found by the former decrees, 
by disallowing all allowances prior to December 1, 1883, 
and allowing all amounts found due for the remaining 
eight months of the twelve months’ period, namely, from 
December 1, 1883, to August 1, 1884, and the amounts 
for the five months from the latter date to January 
I, 1885, as found by the former decrees. The court 
further found (page 13) that, by reason of such reduc- 
tion in the allowances for the first period, appellees were 
not entitled to interest upon the balances found due them 
for the eight months, and therefore refused to allow 
interest thereon. For the five months period, from ; 
August 1, 1884, to January 1, 1885, no change’ having 
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been made by this court in the original judgments, the 
Circuit court allowed interest on those amounts from the 
dates of the original decrees at six percent. per annum. 
The appeal is brought to reverse this final decree of June 
21, 1890. 

December 1, 1890, a motion was made by appellees, 
whose judgments were less than $5,000 in amount, to 
dismiss the appeal as to them for want of jurisdiction. 
No action has yet been taken upon this motion, and it 
is assumed that it has been reserved until the final hear- 
ing. 

By an error in making up or printing the transcript of 
the record, the figures showing the allowances made by 
the decree to various appellees, upon page 16 of the 
printed record, have been transposed from their proper 
place on page 15. The entire table of allowances to 
various appellees from the two divisions beginning with 
the ninth line from the top, and ending with the fifth line 
from the bottom of page 16, should be transposed to page 
I5 and inserted immediately after the fifteenth line of 
that page, following the allowance of $889.52 to Pen- 
nock Brothers from the Toledo division for the eight 
months. These figures appear correctly in the decree as 
printed in the motion to dismiss and to advance, filed 
-herein by the undersigned, December 1, 18go. 


BRIEF OF THE ARGUMENT. 


It is difficult to argue temperately an appeal so utterly 
frivolous and devoid of merit as this. As to all appellees 
whose judgments are less than $5,000 in amount, the 
appeal must of course be dismissed for want of jurisdic- 
tion. The causes of action of the various appellees, al- 
though of like nature, were several and distinct in their 
character, and arose upon separate petitions of interven- 
tion, which, as a mere matter of convenience, were deter- 
mined in the same general decrees. There was no unity 
of interest among the several appellees, each petition be- 
ing an independent suit for.the recovery of rentals. It is 
true that the aggregate amount found due to the appellee, 
R. S. Grant, from both the Toledo and the St. Louis di- 
visions was $6,710.38. Butin the case of Grant, as in that 
of all other appellees, his decree was made several against 
each of the divisions of the road, there being separate 
mortgages upon the different divisions, and separate fore- 
closure proceedings. The amount adjudged to the ap- 
pellee, Grant, from the proceeds of the sale of the To- 
ledo division was $3,436.78, and from the St. Louis di- 
vision $3,273.60. These two amounts were decreed to 
be liens upon the two divisions, respectively, and are in 
: effect separate judgments against those divisions. While, 

therefore, the aggregate of these two decrees exceeds 
; $5,000, yet each separate allowance against the respect- 
ive divisions being for less than the jurisdictional amount, 
the appeal cannot be entertained even as to him. As to 
all other appellees in behalf of whom the motion to dis- 
miss was filed, even the aggregate amount of the decrees 
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in their favor against both divisions is less than $5,000, 
being as follows: 


To the Railroad Equipment Company, from 
NUNN Ss ic coca bua necewes $4,721 30 
To the firm of Pennock Brothers, from both 
SIE 5 6h odin oh nn 568800 6s ods ee »-+ 3,639 49 
To the Erie Iron Company, from both divisions 181 98 
To S. M. Carpenter, from both divisions..... go 98 


This court has so frequently held that decrees in favor 
of several creditors, each of which is for less than $5,000, 
although rendered in one general litigation, can not be 
grouped and blended for the purpose of giving this court 
jurisdiction upon appeal, that a mere citation of some of 
the later detisions will suffice upon this branch of the 


case. 


E-x Parte Baltinore d& Ohio R. Co., 106 
U.S., 5. 

Schwed v. Smith, 106 U S., 188. 

Farmers’ Loan & Trust Company v. Water- 
man, 106 U.S., 265. 

Adams v. Crittenden, 106 U.S., 576. 

Hawley v. Fairbanks, 108 U. S., 543. 

Tupper v. Wise, 110 U. S., 398. 

Stewart v. Dunham, 115 U.S., 61. 


As to all other appellees there is but one point upon 
which there can be even the semblance or form of serious 
argument, namely, the allowance of interest on the five 
months period from the dates of the original decrees. It 
is true that appellant, upon the filing of the mandates in 
the court below, moved for a reference to a master, which 
was refused, and it will doubtless be insisted that such re- 
fusal was error. The purpose of appellant in moving for 
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a reference was so obviously and transparently to pro- 
cure further delay that the motion scarcely merits serious 
attention. The entire record upon the original hearing 
with all the master’s reports and exhibits and all neces- 
sary data for making the computation required by the 
mandates of this court were before the Circuit court. 
The direction of the mandates was plain and _ specific, 
namely, to reduce the allowances by striking out every- 
thing allowed prior to December 1, 1883, and to allow 
everything as found by the decrees thereafter. A mere 
mathematical calculation of the simplest character was all 
that was required to adapt the new decrees to the judg- 
ment of this court. The purpose of the reference sought 
by appellant could only have been to further protract an 
already protracted, vexatious and expensive litigation, 
and by the additional machinery of a reference to a mas- 
ter, the taking of further testimony and exceptions to the 
master’s report, to still further delay appellees in the en- 
forcement of their demands, whose justice had already 
been established by the judgment of this court. And, as 
evidencing the utter want of sincerity upon the part of 
appellant in moving for the reference, it may not be im- 
proper to state that, the motion being denied, counsel for 
appellant and the undersigned, with no more expensive 
judicial machinery than a sheet of paper and a lead pen- 
cil, in sixty minutes time made the entire computation 
necessary to adapt the former decrees to the judgment of 
this court, and the figures thus found were accepted by 
all parties as correct, and were embodied in the new de- 
crees. 


To the point that a reference should have been had to 
distribute the allowances for repairs and for cars destroyed 
to the exact months in which such liability occurred, if 
this were still an open question after the former appeal, it 


~ 
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would be sufficient to say that such distribution would 
undoubtedly be more prejudicial to appellant than the 
average method of distribution adopted by the master 
and by the court. The record upon the former appeal 
showed that most of the rolling stock was new, and had 
recently been delivered by appellees to the road at the 
time of the appointment of the receiver. It was, there- 
fore, far less liable to deterioration and destruction, and 
there was far less need of repairs, during the four 
months of the receivership under the creditor’s bill from 
August 1, 1883, to December 1, 1883, than for the re- 
maining period in controversy. The master had originally 
reported to the Circuit court, and both the former 
decrees followed his reports in this respect, that the 
allowances for repairs and for the destruction of equip- 
ment should be averaged or distributed over the entire 
time. Four months allowances for these two items are 
thus thrown back upon the receivership under the judg- 
ment creditor’s bill, while from the necessities of the case 
the actual depreciation from these causes during that 
time was necessarily much less than during the subse- 
quent period. We, then, and not appellant, could alone 
be injured by this method of average distribution. 


But aside from this suggestion, the propriety of this 
process of distributing the allowances for repairs, and for 
the destruction of equipment, is no longer an open ques- 
tion, having been concluded by the former appeal. The 
court in the present decrees merely adopted the same 
method of distribution which the master had recom- 
mended and the court pursued as the basis of the former 
decrees. If the propriety of this rule of distribution were 
erroneous, or had resulted in harm to appellant, it was 
his duty to assign error upon this point upon the former 


hearing; and under the familiar rule which has been fre- 
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quently affirmed by this court, the former judgment of 
this court is res judicata, not only upon all errors which 
were then assigned, but upon all which might have been 
assigned. 

As still further illustrating the frivolous character of 
the motion for a reference and the evident purpose to 
secure delay by such motion, may be mentioned the fact 
that the motion itself recites, what we have never dis- 
puted, that no bill for the foreclosure of the mortgage 
upon the St. Louis division was ever filed until long after 
the appointment of the receiver over the entire system, 
and that no express order was ever made in the fore- 
closure suit upon the St. Louis division appointing a re- 
ceiver over that division. Having thus recited in his 
motion a fact which was clearly apparent from the former 
record, and which was never disputed, but on the con- 
trary was always conceded by appellees, appellant then 
gravely proceeds to move for a reference to a master to 
determine when the bill. for the foreclosure of the St. 
Louis division was filed, having already fixed the dates 
by his motion, which also appeared by the record itself, 
and to ascertain and report whether any receiver was 
ever appointed in that case. If it may afford any con- 
solation to appellant for the alleged error in the denial 
of his motion for a reference, we cheerfully stipulate 
here and now that the date of the filing of the bill 
by Edward F. Leonard, a bondholder, to foreclose the 
mortgage upon the St. Louis division was June 16, 
1884, and that the bill by The Central Trust Com- 
pany, as trustee, to foreclose the same mortgage was 
filed June 17, 188474We also stipulate that, although 
prayed by both bills, no receiver was by any 
formal order in these suits ever appointed over 
age me divi ision, although these suits for the 
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foreclosure of the mortgage upon that division were con- 
solidated with each other and proceeded pari passu with 
the suit for the foreclosure of the mortgage upon the 
Toledo division in which the receiver had already been 
appointed. And by common consent of all parties the 
suits thereafter proceeded as an entirety, petitions, orders, 
receiver’s reports, exceptions and other proceedings being 
entitled and taken in one or the other or in both causes in- 
discriminately. But upon these questions also appellant 
is concluded by the former judgment of this court. They 
were argued upon the former hearing, and were again 
more fully elaborated and argued in the petition for a re- 
hearing filed by Mr. Ingersoll in behalf of appellant in 
May last, after the judgment of this court had been ren- 
dered upon the former appeals. Whether these ques- 
tions were rightly or wrongly decided by this court upon 
the former hearing, they were decided, and that judg- 
ment is res gudicata. We therefore decline argument 
upon these points. 


There remains only the alleged error of the Circuit 
court in awarding to appellees interest upon their allow- 
ances for the five months from August 1, 1884, to 
January 1, 1885, such interest having been allowed by the 
Circuit court from the dates of the original decrees 
respectively in behalf of appellees. As appears by the 
findings of the Circuit court embodied in the decree of 
June 21, 1890, that court refused to allow such interest 
upon the balances remaining due as originally found for 
the first twelve months because that portion of the former 
decrees had_been reversed, and the Circuit court had been 
instructed to reduce the amounts due for such period to 
appellees. 


The Circuit court proceded upon the theory, that 
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the amounts due us for the eight months being left 
unliquidated by the judgment of this court, and it requir- 
ing a new computation to strike the exact balance, we 
were not entitled to interest upon these amounts. But 
as to the allowances awarded us for the five months 
from August 1, 1884, to January 1, 1885, the Circuit 
court held, that this court having affirmed the original 
decrees in this respect, they remained as a fixed and abso- 
lute indebtedness due to appellees, which had been liqui- 
dated as of the dates of the original decrees, respectively, 
and affirmed by this court, and upon which we were en- 
titled to interest. The case, therefore, stands pre- 
cisely as if two judgments had been, as in substance they 
were, recovered by appellees originally, one for the 
twelve months which was reversed with directions 
to strike out the allowances for the first four months, 
and the other judgment for the five months which 
was in all respects affirmed. Indeed, it would have been 
perfectly competent for the Circuit court in the first in- 
stance to enter separate judgments for the two peri- 
ods. The judgments were in substance and in legal 
contemplation separate judgments, being blended in 
one general decree as a mere matter of convenience to 
the parties and to the court. And this court having, by 
its judgment upon the former appeal, determined that 
the exact amounts allowed by the Circuit court for the 
five months’ period were correct, has determined that 
these amounts were a specific and liquidated indebted- 
ness due from appellant to appellees as of the dates of the 
original decrees, respectively. Interest, therefore, 1s prop- 
erly allowable upon these amounts from the dates of the 
original decrees exactly as if the indebtedness had been 


upon a promissory note or a bond, as of those dates, and 
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the judgment establishing such indebtedness had been 
atiirmed by this court. 

So far from appellant having any just cause of griev- 
ance as to this allowance of interest, we might have pro- 
perly appealed from the decrees for the refusal of the 
court to allow such interest upon the amounts due for 
the first period as reduced. The judgment of this court 
had established that we were entitled to these amounts as 
of the dates of the original decrees, but because this court 
decreed the reduction of these amounts by striking out 
the allowances for the first four months it was necessary 
to recast the account by deducting one-third of the amount 
of the entire judgment. The amounts remaining due us 
were thus, in effect, substantially liquidated by the judg- 
ment of this court, and afew minutes of computation was 
all that was necessary to ascertain the exact figures. 
Interest should, therefore, have been allowed us for the 
former period, but the court substantially split the differ- 
ence between the parties by disallowing it for the former 
period and allowing it for the latter. 


The allowance of interest for the five months was in 
exact accordance with the law of Indiana. By section 
5199 of chapter 74 of the Revised Statutes of Indiana, 
1888, it is provided as follows: 

‘‘ Interest on judgments for money, hereafter rendered, 
shall be from the date of the return of the verdict or 
finding of the court, until the same shall be satisfied, at 
the rate per cent. agreed upon by the parties in the orig- 
inal contract, not exceeding six per cent.; and if there be 
no contract by the parties, at the rate of six dollars per 
year on one hundred dollars.” 

Under this statute the court would have been fully jus- 
tified in allowing interest not only from the date of its 
former finding but from the return of the master’s re- 
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port. If, then, the question is to be regarded as one de- 
pending upon the statutes of Indiana the section quoted 
affords.ample warrant for the allowance of the interest. 


The point which will doubtless be urged by counsel 
for appellant that a reversed judgment or decree cannot 
draw interest is sufficiently answered by the well-consid- 
ered case of McLimans v. The City of Lancaster, 65 
Wis., 240. The facts of the case are fully stated in the 
opinion, which is exactly in point, and is as follows: 


* TAYLOR, J.: Upon a former appeal to this court in 
this case (63 Wis., 596), this court remitted the record 
with the following order: ‘The judgment of the Cir- 
cuit court is reversed, and the cause is remanded with 
directions that if the plaintiff, within thirty days after filing 
the remzttztur in that court, shall remit in writing from the 
verdict all damages awarded thereby except $5,000, and 
tile such remission with the clerk of the trial court, then 
judgment shall be entered in her favor, on the verdict and 
such remission, for the sum of $5,000 and costs. Failing 
to so remit there must be a new trial.’ 

The verdict in said action was for the sum of $8,000, 
and was rendered on the 12th of March, 1884, and 
judgment had been entered in favor of respondent 
for the said sum of $8,000 damages and costs, from 
which judgment an appeal had been taken to this court; 
so that at the time the order of this court was made 
the plaintiff had a judgment for $8,000 drawing interest 
from the 12th day of March, 1884. This court reversed 
the judgment solely on the ground that the damages 
awarded were excessive; and, in the opinion of this court, 
the verdict for damages should not have exceeded $5,000. 
It is clear, therefore, that had the damages been assessed 
at $5,000 by the jury, and judgment had been entered 
in her favor for that sum, the judgment would have been 
affirmed, and she would have received the interest on the 
sum of $5,000 from the date of the rendition of such ver- 
dict, viz.: 12th of March, 1884... 

The respondent fileda remission for the sum of $3,000 
from the damages awarded by the verdict, and entered 
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judgment for the sum of $5,000 with interest added from 
the 12th day of March, 1884, until the date of the judg- 
ment, together with the taxable costs of the action. From 
so much of this judgment as gives the respondent interest 
on the $5,000 from the date of the verdict to the time of 
the entry of the judgment, the city again appeals to this 
court. 

The learned counsel for the appellant contend that the 
proper construction of the order of this court on the re- 
versal of the judgment prohibits the respondent from in- 
cluding in her judgment any interest on the sum of $5,000 
previous to the filing by the respondent of her remission 
of the said sum of $3000 as authorized by said order. 
This contention is based upon the last clause of the order, 
viz: ‘Then judgment shall be entered in her favor on 
the verdict and such remission, for the sum of $5,000 and 
costs.’ It is claimed that this 1s a specific direction limit- 
ing the amount for which judgment may be finally entered 
to the sum of $5,000 as the damages, and the ordinary 
taxable costs of the action, excluding any interest as a 
part of the costs. There may be some reason for the 
construction given to this direction by the learned coun- 
sel for the appellant, but we think in consideration of the 
fact that this court held that if the verdict had originally 
been for the sum of $5,000, this court would have ap- 
proved the same, and affirmed the judgment rendered 
thereon, which would have included or given the re- 
spondent the benefit of the interest on that sum from the 
date of such verdict, she ought not now to be debarred 
from having such interest allowed to her, unless the lan- 
guage of the court clearly excludes her from having the 
same. The language of the order is that the judgment 
shall be entered in her favor, ox the verdict and such re- 
mission, for the sum of $5,000 and costs. The verdict 
here referred to must be the verdict rendered March 12, 
1884, and the remission is from the verdict of that date. 

The direction to enter judgment on that verdict for the 
sum of $5,000 and costs should: therefore be construed to 
mean to enter judgment upon the verdict for $5,000 
rendered on the 12th of March, 1884; and, under the 
statute, a judgment rendered upon such verdict would en- 
title the plaintiff to add interest thereon from the date of 
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the verdict to the entry of judgment, and includes such 
interest in the taxable costs. Sec. 2,922 R. S., reads as 
follows: ‘When the judgment is for the recovery of 
money, interest from the time of the verdict or report un- 
til judgment is finally entered shall be computed by the 
clerk and added to the costs of the party entitled thereto.’ 
Chap. 147, Laws of 1880, does not change this section in 
any respect; but simply adds a provision not at all affect- 
ing the right of the party to recover interest on a verdict 
as a part of the costs of the action. 

The direction that the plaintiff may enter judgment for 
$5,000 and-costs, construed as a part of the entire direct- 
ion of this court, we think entitles the respondent to in- 
clude the interest on the verdict in her judgment.” 


Howe v. ‘fones, 71 lowa, 92, is also in point. In this 
case the controversy was as to the right of certain inter- 
vening creditors to a fund held by a receiver. Upon a 
former appeal (//owe v. Funes, 66-lowa, 156), it had been 
held that the intervenors were entitled to certain’funds, and 

‘that the receiver should pay them to the clerk of the 
court for theiruse. The judgment of the court below 
was then reversed and the cause was remanded for further 
proceedings in that court. Judgment was then entered 
in the court below requiring the receiver to pay to the 
clerk for the use of the intervenors the amounts found 
due, together with interest. The receiver appealed from 
this judgment, questioning the allowance of interest. The 
judgment was affirmed. Beck, J., delivering the opinion 
of the court, says (page 93): 

« The receiver complains that interest was allowed by 
the order of the court below upon the money he was or- 
dered to pay over. It was determined by the prior ad- 
judication that the intervenors were entitled to this money. 
Since that adjudication he has retained the money, and 
resisted all efforts to obtain it by theintervenors. In law 
and in good conscience he ought to pay interest from the 


time the intervenors established their right to the money, 
and no more was allowed by the order of the court.” 


- 
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If the propriety of awarding interest were even a 
doubtful question, a single remaining suggestion of fact 
would seem to be conclusive upon this point. The sums 
adjudged to appellees as the result of a long, vexatious 
and expensive litigation are a part of the purchase price 
agreed to be paid by Kneeland for the two divisions of 
the road in question. By the fourteenth clause of the 
decree of foreclosure against the Toledo Division (see 
page 469 of the record in Aneeland vy. American Loan & 
Trust Company, Number 252 of October Term, 1889), 
the purchaser was required to pay from time to time 
in cash, all amounts which might be decreed to be 
‘‘ payable upon court and receiver’s indebtedness, and 
“to be prior and _ superior to the lien of said 
“ first deed. of trust and mortgage; said payments to 
‘‘ be made by the purchaser or purchasers upon twenty 
“ days’ notice by the masters, upon the order of the court 
“to that effect entered.” A like provision was contained 
in the decree for the sale of the St. Louis division of the 
road. The masters’ reports of the sale to Kneeland of 
both divisions were confirmed February 5, 1886, and it 
was ordered that the purchaser should be let into posses- 
sion (see pages 532 and 533 of record in case of Aunee- 
land v. American Loan & Trust Company, Number 252 
of October term, 1889). The receiver was thereupon 
discharged, and Kneeland as purchaser took possession 
of both divisions of the road. He and his successors 
have for fiye years been in the full possession, manage- 
ment, operation and enjoyment of the property, with all 
its increments and earnings. Every dollar of the purchase 
price agreed by him to be paid for the two divisions was 
thus absolutely due and payable February 6, 1886. The 
effect of our decree was merely to divert from the mort- 
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gage bondholders that portion of the purchase money 
which the court found to be due to us. These allow- 
ances were an absolute indebtedness as purchase money 
due from Kneeland upon taking possession of the pur- 
_ chased property. He has, therefore, not only been in full 
possession and enjoyment of the property during all these 
vears, but has retained for his own use and benefit a large 
portion of the purchase price. And to assert that he may 
thus retain possession both of the thing purchased and of 
the purchase money for a period of five years, without 
paying interest upon the latter, is a proposition so revolt- 
ing that it may be dismissed without further discussion. 
In view of the utterly frivolous grounds upon which 
the present appeal is based, and of the manifest purpose 
to use the appellate jurisdiction of this court to further 
delay appellees in the recovery of their long-deferred de- 
mands, we feel fully justified in asking the court to affirm 
the decree of the Circuit court, with ten per cent. 
damages, in accordance with the twenty-third rule. — 


Respectfully sibmitted. 


J. L. Hien, 
Counsel for Appellees. 


CHICAGO, January, I89gI. 
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SUPPLEMENT. 


a 


Since printing the foregoing pages the undersigned has 
received (January 22, 1891) a copy of the printed brief 
and argument of Mr. John M. Butler, counsel for appel- 
lant. A few only of the more material misstatements of 
fact therein contained will be noted here. 


Counsel for appellant correctly states that the decree 
itself of April 5, 1886, originally appealed from, only 
groups the amounts due to the appellees respectively, 
without in terms distributing these amounts among the 
various appellees for the respective periods. But the 
master’s final report upon which this decree was 
based, filed February 23, 1886 (Record No. 252 of 
October term, 1889, page 538), makes the distri- 
bution as between the respective appellees in detail for 
the two periods, giving the amounts due to each of the 
appellees for the twelve months and for the five months 
separately. The undersigned actually prepared and 
tendered to the court on April 5, 1886, a draft of a de- 
cree exactly following the master’s report in this respect, 
and distributing the amounts among the various appel- 
lees by name, for the two periods, exactly as the master 
had done. Mr. Butler strenuously objected to this form 
of decree, and for the purpose of making the figures ex- 
ceed $5,000, so that the entire decree would be appeal- 
able, he tendered a draft of a decree grouping and blend- 
ing the amounts without distinction as to the various ap- 
pellees. At his earnest solicitation and request, the 
court adopted his draft and rejected mine. But the 
decree of April 5, 1886, in this respect is to be con- 
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sidered in connection with the master’s report, the 
details of which are combined and blended in that de- 
cree; and the necessary reduction in the allowance for 
the twelve months period as required by the mandates of 
this court were easily made from the master’s report, 
showing the exact allowances to each appellee for the 
two periods. 


Counsel for appellant also states that the decree of 
November g, 1889, in favor of Ballou is similar to the 
| | decree of April 5, 1886, in this respect. This statement 
is incorrect as will appear by an inspection of the decree 
of November 9, 1889. (Record, No. 1,537 of October 
term, 1889, page 33.) In that decree, as prepared by the 
undersigned and entered by the court, the amounts due 
to the appellees Ballou and the Railroad Equipment Com- 
pany respectively are segregated for the two periods of 
twelve and five months, and in making the necessary re- 
duction in the twelve months allowances to conform to the 


mandate of this court, it was only necessary to reduce the 
twelve months allowances by one-third, leaving the five 
months allowances unchanged, which was accordingly 
: done. 


Mr. Butler also asserts that ‘‘ the entire rentals and re- 
‘pairs of all of the rolling stock and equipment of all 
‘“‘of these appellees was charged against the single line 
‘of railroad from Toledo, Ohio, to East St. Louis, Illinois, 
“from August 1, 1884, to January 1, 1885, utterly re- 
‘‘ gardless of the fact that the main line’ from Toledo to 
“ Kast St. Louis could not’and did not use anything like 
‘all this rolling stock and equipment during that five 
“months.” This assertion is repeated in various forms 
throughout the brief. So gross a misstatement of the 
actual fact could have been inspired by but one of two 
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causes; either a profound ignorance of the record, which 
can seldom be charged against ‘the learned counsel, or a 
deliberate purpose to mislead the court. 


It is true that in the original report of Master Fishback, 
filed December 7, 1885 (record No. 252 of October 
term, 1889, page 488), the master made the exact mis- 
take above suggested. It is equally true, and counsel for 
appellant should have had the candor to advise this court 
of the fact that, the attention of the master having been 
called to this error, he promptly and voluntarily corrected 
it. In the report of Mr. Fishback filed December 28, 
1885 (record No. 252, of October term, 1889, page 506), 
the correction is made. Upon this point the master, in 
his corrected report, says: 


« After the filing of my report herein on the 7th day of 
December, 1885, I discovered that I had made a mistake 
as to the meaning of so much of the order of reference as 
required me to report the amounts due for repairs, rentals 
and for cars destroyed during the five months from August 
I, 1884, to January 1, 1885. In my former report above 
alluded to and in the schedules filed therewith I have 
charged to the three divisions rémaining in the hands of 
the receiver after the first of August, 1884, five-seven- 
teenths of the entire amount which should be paid for 
rentals, repairs and cars destroyed of the entire equipment 
which was in the possession of the receiver during the 
twelve months from August 1, 1883, to August 1, 1884. 
I should have charged upon said three divisions remain- 
ing in the hands of the receiver after August 1, 1884, the 
rentals for cars and engines actually in the possession of 
the receiver during the five months above named, to 
which should be added five-seventeenths of the amount 
due for repairs and for cars destroyed.” 

“« This will make no change in the amounts reported as 
due and to be paid by the eight divisions which were in 
the possession of the receiver up to August I, 1884.” 

‘‘T file herewith Schedule ‘R’ No. 2, which contains 
a statement of the amounts due the different owners of 
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tion.”’ 


Then follows a tabulated statement making the neces- 
sary reductions for the five months term as tothe al- 
lowances due to each of the appellees to correspond with 
the equipment actually remaining in use by the receiver 
upon the line from Toledo to St. Louis after the sale of 
the Ohio divisions and their delivery to the purchaser 
August 1, 1884. And, in the master’s report in the Bal- 
lou case (record No. 1,537 of October term, 1889, pages 
22, 23 and 24) and in the schedules accompanying it, he 
allows rentals for the use of only such equipment as was 
in the possession of the receiver for the respective periods 
of twelve and five months in question. 


Again, it is stated that the amounts allowed in the de- 
cree of June 21, 1890, from which the present appeal is 
taken, were reached “ by deducting from the amount orig- 
‘‘inally decreed due to each of these appellees four- 


‘ seventeenths.” No one knows better than the counsel — 


who penned this statement, its incorrectness. He him- 
self, and the undersigned, sitting side by side in his office, 
each made a separate computation, reducing the twelve 
months allowances by subtracting one-third thereof, and 
the figures thus compared and agreed upon were inserted 
in the decree. But one-third of the twelve months is not 
four-seventeenths of the seventeen months, since, as already 
shown, the master had reduced his original findings for the 


. last five of the seventeen months to correspond with the re- 


duced amount of equipment retained by the receiver after 
the sale of the Ohio divisions. It is true that Mr. Butler 
elsewhere in his brief states the fact correctly, that we 
made the reduction in the twelve months period by deduct- 
ing one-third therefrom, but the statement that the result 


cars and engines according to the corrected computa- 
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was obtained by deducting four-seventeenths is repeated 


- so frequently throughout the brief that its correction has 


been deemed necessary. 


At pages 36 and 37 of his brief counsel repeats the 
statement that the original decrees in favor of appellees 
are for a single sum of money, “ for the entire period of 
‘seventeen months, from August 1, 1883, to January 1, 
“1885.” As has already been pointed out, this state- 
ment is partly true and partly untrue. The decree of 
April 5, 1886, while not in terms making the distribution 
between the various appellees for the two periods, does 
give the aggregate amounts as_ based upon the master’s 
report, which did make the distribution for the two _peri- 
ods in detail, and the decree of November 9g, 1889, in 
favor of Ballou and the Railroad Equipment Com- 
pany, made specific distribution for the two periods to 
both of these appellees. All necessary data were thus 
before the Circuit court to enable it to execute the 
mandates of this court. The mandates directed the 
Circuit court to strike out all allowances for rental prior 
to December 1, 1883, “ and to allow the rentals as fixed 
‘‘for the time subsequent thereto.” The decree of April 
5, 1886 (record No. 252 of October term, 1889, pages 
571, 572), while not fixing the amounts in detail due to 
each appellee respectively for the different periods, did 
fix the amounts due from Kneeland to all the appellees 
for four different periods, namely: for six months prior 
to August 1, 1883; for four months from August 1, 1883, 
to December 1, 1883; for eight months from December 
I, 1883, to August 1, 1884, and for five months from 
August 1, 1884, to January 1, 1885. And in the master’s 
report upon which this decree was based, these amounts 
thus grouped for the four different periods are segregated 
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among the various appellees, and in the Ballou decree of 
November 9, 1889, as already shown, the segregation 
and division, as between the two appellees, for the twelve 
months and five months are expressly made upon the face 
of the decree. No reference to a master and no master’s 
report could have fixed the allowances for the five months 
more specifically than they were already fixed, and this 
court having imperatively required the Circuit court to 
* allow the rentals as fixed for the time subsequent 
thereto,” there remained upon the part of the Circuit 
court only the ministerial duty of registering the man- 
dates of this court by again allowing the amounts as thus 
fixed. The direction, therefore, of this court, to allow 
“the rentals as fixed *” for the five months, has precisely 
the effect of an affirmance of the original decrees for the 
five months. Being thus affirmed, they are affirmed as 
of their original dates, and the allowance of interest there- 
on from those dates follows as of course. 


Counsel also states that “ the master never in any re- 
“‘ port or schedule made any attempt to separate the Dwight 
“ receivership of four months—from August 1, 1883, 
“to December 1, 1883—from the entire period of seven- 
“teen months, while the decision and mandates of this 
‘“¢ court required just that severance to be made.” Referring 
again to the master’s report of February 23, 1886, 
(record No. 252, October term, 1889, page 541) it will 
be seen that the master did exactly what counsel says he 
did not do, namely, separate the period from August 1, 
1883, to December 1, 1883, and that he stated the gross 
amounts due from both divisions for these four months, 
without, however, apportioning these gross amounts 
among the various appellees. 


At page 48 of his brief, referring to the suits brought 
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by Leonard as a bondholder, June 16, 1884, to foreclose 
the mortgage on the St. Louis division, and by the Cen- 
tral Trust Company brought June 17, 1884, to foreclose 
the same mortgage, and afterward consolidated, it is 
stated that a receivership was not asked in those bills. 
Let the record upon this point speak for itself. The 
prayer for relief in the Leonard bill (record No. 252 of 
October term, 1889, page 151) contains the following: 


«That pending this suit a receiver may be appointed 
according to the course and practice of this court, with 
the usual powers of receivers in like cases, of all and sin- 
gular of the mortgaged property and premises, and the 
property, franchises, equitable interests, things in action, 
effects, moneys, receipts, bills, incomes, earnings, rights, 
privileges, and immunities of said company connected 
with or relating to said mortgaged premises, and of all 
the rolling stock, machinery, equipment, and other prop- 
erty incident to the same; that said several railroad cor- 
porations may be ordered and directed to transfer and de- 
liver to said receiver all the property, real and personal, 
and all contracts, records and papers, bills, books of ac- 
count, deeds, evidences, and muniments of title of or per- 
taining to said railroad in their respective hands or pos- 
session, and that said receiver may be authorized and di- 
rected to maintain and operate said railroad, and to keep 
the same in proper repair, and to receive, collect and pre- 
serve all the property, assets and income mentioned or 
described and included in said first mortgage of said To- 
ledo, Cincinnati and St. Louis Railroad Company, and 
that such other orders or directions may be made in re- 
spect to said receivership as may be equitable and 


proper,” etc. 

The bill in the suit of the Central Trust Company 
(record No. 252, October term, 1889, pages 167, 168), 
contains a similar prayer for the appointment of a re- 
ceiver, copied word for word from the prayer in the 
Leonard bill, above quoted. # 


Argument is respectfully declined upon the comicai 
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affidavit of Mr. Kneeland based upon information and be- 
lief, as to conjectural statements of hypothetical witnesses - 


whose names are not given, which affidavit was filed in 
the nature of a petition for a rehearing in the case of the : 
American Loan and Trust Company, September 27, | 
1890, and more than four years after the decree of April 
5, 1886, which it was sought to re-open. And for the 
reasons already given, the court is respectfully asked to 


dismiss the appeal as to all appellees whose demands are 
less than $5,000, and to affirm the decree with damages 
as to all others; at set finis litem. | 

Respectfully submitted. 


J. L. Hien, 
Counsel for Appellees. 


CuicaGo, January 24, 1891. 
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JOSEPH T. WILLIAMS VS. THE UNITED STATES. 1 


a [Seal U.S. Circuit Court, Ninth Circuit, District of Nevada—T. J. Edwards, 
Clerk.] 


In the Supreme Court of the United States. 
JosePpH T. WILLIAMS, pect 


v. 
THE United States, Appellee. 


On appeal from final decree U.S. circuit court, 9th circuit and dis- 
trict of Nevada. 


T. W. Healy, R. M. Clarke, and H. K. Mitchell, sol’rs for Wil- 
liams. | 

Attorney General A. H. Garland and U. 8S. Attorney Trenmor 
Coffin, sol’rs for the United States. 

James D. Torreyson, Curtis & Burdett, and Abbett & Fuller, of 
counsel. 


J : Bill of Complaint. | 
In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 
Tue Unitep States oF America, Plaintiff, 
Josery T. hecsaaiion Defendant. 


To the judges of the circuit court of the United States, ninth circuit 
and district of Nevada: 

The United States of America, by Benjamin Harris Brewster, At- 
torney General of the United States, and T. Coffin, attorney for the 
United States in and for the district of Nevada, brings this bill 
against Joseph T. Williams, a citizen of the State of Nevada; and 
thereupon your orator complains and says that on or about Septem- 
ber 2, A. D. 1882, the State of Nevada, through its proper officers and 
agents, selected a list of lands to be approved to said State by plain- 

tiff, acting through its proper officers and agents, under the 
2 act of Congress of June 16, 1880, entitled “An act to grant the 

State of Nevada lands in lie- of the sixteenth and thirty-sixth 
section- in said State,” and presented said list at the local land office 
of plaintiff at Eureka, Nevada. 

That said list of lands selected by the State of Nevada was desig- 
nated as list No. 24 and embraced, with other lands, the east half of 


_ the southeast quarter of section thirty-three and the west half of 


section thirty-four, of township number eight north, of range fifty 
east, in said district. 

That on May 5th, 1888, the Secretary of the Interior of plaintiff, 
upon the certificate of the Commissioner of the General Land Office 
of plaintiff, at Washington, D. C., approved all of the lands em- 
braced in said list No. 24 to the State of Nevada. 
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That said Commissioner of the General Land Office certified that 
the lands embraced in said list No. 24 were open to such selection 
und free from conflict with other claims, upon the belief that 
they were so open to selection and so free from conflict, but that 

said lands hereinbefore specifically described were not in fact 
3 so open to selection by the State of Nevada and were not so 

free from conflict with other claims, and that said action of 
the Commissioner of the General Land Office of plaintiff was in- 
duced by the fraudulent action and erasure of records by some 
person whose name is unknown to plaintiff, acting in the interest of 
said Joseph T. Williams, defendant, as hereinafter set forth, and 
that by reason of said fraud said certification and approval of said 
lands to the State of Nevada were and_are null and void. 

That the facts and circumstances under which said lands were so 
certified and approved and the fraudulent acts which induced said 
certification are as follows, to wit: The said defendant, Joseph T. 
Williams, made desert-land entry No. 158 at the land office of 
plaintiff at Eureka, Nevada, in said district, on May 18th, 1879, 
embracing, among other tracts of land, the east half of the south- 
east quarter of section thirty-three and the west half of the south- 
west quarter of section thirty-four, of township eight north, of range 

fifty east, in said district. 
4 On May 20th, 1882, said defendant, Williams, executed a 

written relinguishment of said desert-land entry, which re- 
linquishment was filed in the local land office of plaintiff at Eureka, 
in said district, on June 9th, 1882, whereupon said desert-land entry 
was cancelled by an order of the Commissioner of the General Land 
Office of plaintiff, dated August 4th, 1882, and received by the reg- 
ister and receiver of plaintiff’s local land office at Eureka on August 
12th, 1882. 

In October, 1882, the register and receiver of plaintiff’s local land 
office at Eureka, Nevada, in the due course of the business of that 
office, transmitted said list of lands selected by the State of Nevada, 
being said list No. 24, under said act of Congress of June 16th, 1880, 
to plaintiffs General Land Office, at Washington, D. C. 

On September 6th, A. D. 1882, F. O. Matthieson and L. B. Ward, 
acting by their attorneys, filed in the General Land Office of plain- 
tiff, at Washington, D. C.,an application for the reinstatement of 

said desert-land entry No. 158, together with a protest against 
5 so much of the aforementioned selection of lands by the State 

of Nevada, list No. 24,as embraced the east half of the south- 
east quarter of section thirty-three and the west half of the south- 
west quarter of section thirty-four, of township eight north, of range - 
fifty east, claiming to have derived an interest in said land by pur- 
chase:from said defendant, Williams, through intermediate parties, 
and to have expended more than fifty thousand dollars in the erec- 
tion of a stamp quartz mill thereon. 

On January 8th, 1883, said Mathieson and Ward made an appli- 
cation, at the local land office of plaintiff at Eureka, Nevada, for a 
ong for a mill site on lands claimed by them within the tracts of 
and embraced in the said original desert-land entry No. 158 of 
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said defendant, Williams, and upon the lands herein specifically de- 

scribed. The register and receiver of plaintiff’s local land office at 

Kureka, Nevada, rejected said application for a patent for a mill site 

for the reason that the land applied for—for such mill site—was 
embraced in said selection of the State of Nevada, said list 

6 No. 24, filed in the land office at Eureka on September 2nd, 
1882. 

From the decision of said register and receiver rejecting said ap- 
plication for a patent for a mill site said Matthieson and Ward duly 
appealed according to law, on the same day upon which said decis- 
ion was made, to the Commissioner of the General Land Office of 
the plaintiff, at Washington, D. C., and said application for a patent 
for a mill site and the appeal from said decision rejecting it and the 
accompanying papers were transmitted by said register and receiver 
to said Commissioner of plaintiff’s General Land Office, at Wash- 
ington, D. C., on January 10th, 1888, and were received by said Com- 
missioner on January 18th, 1883. 3 

On February 21st, 1883, the said Commissioner of plaintiff’s 
General Land Office denied the application of said Matthieson and 
Ward for a reinstatement of said desert-land entry, and in making 
said decision said, in relation to the accompanying protest against 
the State of Nevada’s selection (list No. 24), so far as it related to 

the lands herein specificaliy described, “that the question of 
7 the validity of the State selection will be” ‘‘ in due course of 

action thereon by this office.” Upon receipt by the said Com- 
missioner of plaintiff’s General Land Office of notice of said appli- 
cation for a patent for a mill site adverse to the claim and selection 
of the State of Nevada (said list No. 24), in so far as it concerned the 
lands herein particularly described, said Commissioner caused a 
note of the conflicting claim to be made in pencil on the margin of 
said list No. 24, opposite the tracts in controversy, by writing the 
words “ mill site” on said margin. 

That this was and is the customary way, according to the usual 
and regular method in plaintiff’s General Land Office, of denoting 
the existence of a claim adverse to a State selection, and such note 
operated as a suspension of action upon said State selection until 
the adverse claim of said application for a patent for a mill site 
could be disposed of in due course of business in said General Land 

Office. 
8 While said State selection list No. 24 was in plaintiff's Gen- 

eral Land Office and before the said Commissioner thereof at 
Washington, D. C., said list No. 24 was subject to inspection and was 
inspected by the parties in interest and their agents and attorneys, 
and before said list No. 24 was taken up for action by said Commis- 
sioner of plaintiff's General Land Office the said note and words 
“mill site,” on the margin of said list, were fraudulently erased by 
some person whose name is unknown to the officers and agents of 
plaintiff for the purpose and with the fraudulent intention of ob- 
taining action upon said State selection embraced in said list No. 24 
favorable to said State of Nevada. 

When said list No. 24 was taken up for action and certification by 
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said Commissioner of plaintiff’s General Land Office said lauds 
herein specifically described were by mistake, together with other 
lands embraced in said list, certified and approved to said State of 
Nevada by reason of said fraudulent erasure of said marginal note 
of conflicting claim made upon the margin of said list No. 24, as 
aforesaid. 
9 That in December, A. D. 18838, the matter of said mill-site 
claim was taken up for action in plaintiff’s General Land 
Office in connection with said selection of the State of. Nevada of 
the lands herein described, embraced in said list No. 24, when plain- 
tiff, through its officers and agents, for the first time ascertained and 
discovered that said land had been approved to the State of Nevada, 
as above set forth, and the fraud by which said approval had been 
secured. | 

On May 20th, 1882, said Joseph T. Williams, defendant, mada ap- 
plication to the State of Nevada for the purchase of the east half of 
the southeast quarter of section thirty-three and the west half of 
the southwest quarter of section thirty-four of township eight north 
of range fifty east, and on February 2d, 1884, the State of Nevada, 
in compliance with said application, acting by and through its 
officers and agents, entered into a written contract with said de- 
fendant, Joseph T. Williams, a copy of which said contract is hereto 
attached, marked “ Exhibit A,” and is hereby referred to and made 

a part hereof, for the sale of to said Williams, according to 
10 the laws of the State of Nevada, of the said last-described 

lands, upon which said mill site is situated, and to issue a 
patent therefor to him when the whole of the purchase price thereof 
shall be paid to said State. 

That by reason of the said application of said defendant, Williams, 
to purchase the said lands of the State of Nevada, and by reason of 
said contract of said State to sell and patent said lands to said -de- 
fendant, Williams, the said State of Nevada and its officers and 
agents refuse to return said State selection list No. 24 to the General 
Land Office of plaintiff, at Washington, D. C., for the correction of 
said mistake in the certification and approval of the lands herein 
particularly described to the State of Nevada. - 

That the value of the land herein particularly described and in 
controversy is more than five hundred — ($500.00), and by reason 
of the improvements and erection of a quartz mill thereon by the 
said applicants for a mill site, said Matthieson and Ward, said land 
and ne are of the value of fifty thousand ($50,000.00) 

ollars. 

11 That said land, mill site,and improvements erected thereon 

by said Matthieson and Ward, and at their expense, will pass 
to the defendant Williams by virtue of his said contract with the 
said State of Nevada, unless said contract is annulled and set aside ; 
that immediately upon the discovery of the fraud, as herein alleged, 
by the Commissioner of the General Land Office of plaintiff, said 
Commissioner, on, to wit, December 11th, A. D. 1883, notified the 
Governor of the State of Nevada of the false and fraudulent man- 
ner in which the certification of said list had been obtained, and of 
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the claim and determination of the said plaintiff to unnul and va- 
cate the certification of said list so far as it affected the said land 
hereinbefore described. 

That said Commissioner of the General Land Office of plaintiff 
made demand upon the Governor of the State of Nevada for the 
return of said list No. 24 to said Commissioner of plaintiff,and that 
said Governor of said State declined and refused to return said list 
by reason of the application of said Williams to purchase said land, 

as hereinbefore set out. 
12 That the said defendant, Williams, before entering into said 

contract with said State of Nevada of date February 2d, 1884, 
had full knowledge of the claim and demand of said plaintiff and 
of the determination of said plaintiff to annul and vacate the cer- 
tification of said list No. 24 as far as it affected the land hereinbefore 
described and contracted for by said defendant, Williams, with said 
State of Nevada. 7 

That said defendant, Williams, entered into said contract with 
said State of Nevada of date February 2d, 1884, with full knowl- 
edge of the fraud hereinbefore alleged and with full knowledge of 
the false and fraudulent manner by which the certification of said 
list to.said State of Nevada had been procured, and with the full 
knowledge of the claim and determination of said plaintiff to an- 
nul and vacate the certification of said list No. 24 so far as it affected 
- the land so contracted for by said Williams with said State of Ne- 
vada of date February 2d, A. D. 1884.. | 

Wherefore plaintiff prays the judgment and decree of this court 

adjudging that the certification and approval to the State of 
13 Nevada of the selection of lands described in list No. 24 as 

hereinbefore set forth in so far as the same embraces the lands 
hereinbefore specifically described was and is null and void and 
canceling and setting aside said contract between said defendant, 
Williams, and the State of Nevada for the sale by said State to Wil- 
liams of said lands, and that said defendant, Williams, have and 
take nothing under or by virtue of said contract, in order that said 
list No. 24 may be returned by the State of Nevada and its officers 
and agents into the General Land Office of plaintiff for the correc- 
tion of the mistake hereinbefore set forth and in order that the con- 
flict between the selection of the State of Nevada in list No. 24 and 
_ the said application for a patent for a mill site may be determined 
and adjusted in plaintiff’s General Land Office according to law, and 
for such other and further relief as in the premises to this honor- 
able court may seem just and equitable and for its costs of suit. 

BENJAMIN HARRIS BREWSTER, 
Attorney General of the United States, 

14 : By TRENMOR COFFIN, 

Attorney for the United States in and for the District of Nevada. 


JAMES D. TORREYSON anpb 
CURTISS & BURDETT anpb 
ABBOTT & FULLER, 

Of Counsel. 
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15 EXuIsit A. 


This article of agreement, made and entered into this second day 
of February, 1884, by and between the State of Nevada, acting 
through C. 8S. Preble, surveyor general and ex officio register of the 
State land office of said State, party of the first part, and J. T. Wil- 
liams, of the county of Nye, in the State of Nevada, party of the 
second part, witnesseth : 

That the party of the first part, for and in consideration of one dol- 
lar and twenty-five cents ($1.25) per acre, in good and lawful money 
of the United States, to be paid, as hereinafter expressed, by the 
party of the second part, doth agree to convey by good and sufficient 
patent in fee simple to the party of the second part the following- 
described lands, to wit: 


| 
ae 
Township. | Range. 
| 
Description. Section. |————_--—-___- — ,------- 
| | e-~ 
North. | South. | East. 
. | | 
3 ee | Teese 
ete et... .s...-- ee See | 50 
fe ook rn C GR ot | eee | «50 


Mt. Diablo meridian, containing one hundred and sixty (160) acres ; 
in consideration of which the party of the second part, for himself, 
his heirs or assigns, doth agree to pay to the State of Nevada the sum 
of one dollar and twenty-five cents ($1.25) per acre, as above stated, at 
the times and in the manner mentioned in this article, to wit, one- 
fifth (1) of the amount at the time of the making of this contract 
and the balance in nine (9) equal annual instalments, with interest 
at the rate of ten (10) per cent. per annum, payable annually, upon 
all deferred installments, as is provided in section nine (9) of an act 
entitled “An act to provide for the selection and sale of lands that 
have been or may hereafter be granted by the United States to the 
State of Nevada,” approved March 5, 1873, and the actsamendatory 
thereof and supplementary thereto. : 
153 And it is hereby further provided and agreed that the 
party of the second part, his heirs or assigns, may at any 
time prior to the maturity of this contract make full payment for 
the land described in this article and receive from the State of Ne- 
vade.a patent for the same, issued in the name of the applicant. 
This contract is made upon the express conditions, viz: Thatif the 
said J. T. Williams, party of the second part, shall fail to pay the 
principal sum herein specified or the interest thereon or any part 
of the same according to the terms of this agreement, as is herein 
stipulated, then the land herein described shall immediately and 
unconditionally revert to the State of Nevada and be thereafter sub- 
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ject to sale in the manner and under the same conditions as though 
this contract of sale had not been made. 
Witness our hands and seals this second day of February, A. D. 


1884. 
C. 8S. PREBLE, [SEAL. | 
Surveyor General and ex Officio Land Register. 
JOS. T. WILLIAMS,  [sEat. | 
By , Agent. 
Witnesses : 


A. D. ROCK. 
J. C. POWELL. 


Nore.—The first payment ($40) on this contract was made May 
22d, 1882, as shown by receipt No. 166. The second payment will 
be due one year from the date of thiscontract. Full payment may 
be made at any time. 


16 [Endorsed:] 2M 2. 160 acres. Contract No. 2122. On 
application No. 4751. J. T. Williams. Payments: Ist, 
paid, 188-, $40.00; 2d, 1885, $33.80; 3d, 1886, $32.00; 4th, 1887, 
$30.25; Sth, 1888, $28.45 ; 6th, 1889, $26.65 ; 7th, 1890, $24.90; Sth, 
1891, $23.10; 9th, 1892, $21.35; 10th, 1893, $19.55. February 2d. 


17 Endorsed: In U.S. cire. court, ninth circuit and district of 
Nevada. United States, pl’ff, vs. J. T. Williams, def’t. Bill 
of complaint. Filed Dec. 18,1884. ‘EF. J. Edwards, clerk. Benja- 
min Harris Brewster and Trenmor Coffin, att’ys for pl’t’ff. J. D. 
Torreyson, Curtis and Burdett, and Abbott and Fuller, of counsel. 


18 Subpoena. 


Circuit Court of the United States in and for the District of Nevada. 
In Equity. 


Tire President of the United States of America to J. T. Williams, 

Greeting: 

You are hereby commanded that you personally be and appear 
before the judges of our circuit court of the United States for the dis- 
trict of Nevada, in our said court, on or before the next rule day of 
said court, occurring after twenty days from the issuance of this 
subpeena, at Carson City, Ormsby county, State of Nevada, in said 
district, to answer toa bill of complaint exhibited against you in 
our said court by the United States, and to stand to, perform, and 
abide such order and decree as the court shall make in that behalf; 
and this you are not to omit under the penalty of two hundred and 
fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 18th day of Dec.,in the 
year of our Lord one thousand eight hundred and eighty-four, and 

of our Independence the 109th. 
19 ‘ Attest my hand and the seal of said court affixed at 
[sEAL.] my office, in Carson City, the day and year last afore- 


said. : 
T. J. EDWARDS, Clerk. 
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Memorandum Pursuant to Rule 12, Supreme Court U. S. 


You, the said J. T. Williams, are to enter your appearance in the 
office of the clerk of said court, at Carson City aforesaid, on or before 
the next rule day of said court, occurring after twenty days from the 
time of the issuance’of this writ ; otherwise the said bill will be taken 


pro confesso. 
T. J. EDWARDS, 
Clerk of the United States Circuit Court for the District of Nevada. 


I hereby accept service of the within subpoena this 22d day of De- 
cember, A. D. 1884, for and on behalf of the defendant, J. T. Wil- 
liains, herein and upon his authorization to accept said service. 


Carson City, Dec. 22d, 1884. 
TT. W. HEALY, 
Attorney for J. T. Williams. 


(Endorsed :) U.S. circuit court for the district of Nevada. In 
equity. United States vs. J. T. Williams. Subpeena.: Filed Dee. 
23rd, 1884. ‘T. J. Edwards, clerk. 


20 : Stipulation & Appearance. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


Tnr Unirep States or America, Plaintiff, 
vs. 
J. T. Wiiirams, Defendant. 


Stipulation. 


It is hereby stipulated by and between the parties to the above- 
entitled action, by their respective attorneys, that the defendant, J. 
T. Williams, enters his appearance in the above action by and 
through his attorney, T. W. Healy, Esq., and shall have until and 
including rule day in February, A. D. 1885, to wit, February 2nd, 
1885, in which to plead to the bill of complaint i in the above action. 


Dated Dec. 22d, 1884. 
J. D. TORREYSON, 
Of Counsel for PU ff. 
T. W. HEALY, 
Alt’y for Def't, 7. J. Williams. 


(Endorsed :) In the circuit court of the U.S., ninth circuit and dis- 
trict of Nevada. United States, pl’ff, vs. J. T. Williams, def’t. Stip- 
ulation entering appearance of def’t. Filed Dec. 23, 1884. ‘'T. J. Ed- 
wards, clerk. 


Yr 
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21 Stipulation. 


Tn the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


vs. 
J.T, WitztiaMs, Defendant. 


It is hereby stipulated by and between the parties to the above- 
entitled action, by their respective attorneys, that the defendant, J. 
T. Williams, enters his appearance in the above-entitled action by 
and through his attorney, T. W. Healy, Esq., and shall have until 
and including the fifteenth day of February, A. D. 1885, in which 
to plead to the bill of complaint in the above-entitled action. 


J. D. TORREYSON, 
Of Counsel for PVC ff. 
T. W. HEALY, 
Att’y for Def’t, J. T. Williams. 


Tue UNITED STATES OF AMERICA, os 


T. COFFIN, 
U.S. Dist. Att’y for Nev., Solicitor for PUU ff. 


(Endorsed :) In the circuit court of the United States, ninth cir- 
cuit and district of Nevada. United States, pl’ff, vs. J. T. Williams, 
def’t. Stipulation entering appearance of def’t and extending time 


to plead. Filed Jan’y 27, 1885. T. J. Edwards, clerk. . 


22 Demurrer. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


THe Unirep States or AMerica, Plaintiff, 
US. In Equity. 
JosEPH 'T. WinuiAms, Defendant. 


The demurrer of Joseph T. Williams, defendant, to the bill of com- 
plaint of ‘The United States of America, the above-named plain- 
tiff. 


To the judges of the circuit court of the United States, ninth circuit 
and district of Nevada: 

This defendant, by protestation, not confessing any or all of the 
matters and things in the plaintiff’s bill of complaint contained to 
be true in such manner and form as the same is therein set forth 
and alleged, doth demur to said bill, and for cause of demurrer 
showeth that the plaintiff hath not in and for his said bill made or 
stated such a case as entitles it in a court of equity to any discovery 
from this defendant or to any relief against him as to the matters 
contained in the said bill or any such,matters; that the said bill doth 
not contain any matter of equity whereon the court can ground any 
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decree or give to the plaintiff any relief against this defend- 
23 ant; that the bill of complaint shows (page 3, commencing 

line 26) “that the defendant, Joseph T. Williams, made 
desert-land entry No. 158, at Eureka, Nevada, in said district, on 
May 19th, 1879, embracing, among other tracts of land, the east 
half of the southeast quarter of section thirty-three and the west 
half of the southwest quarter of section thirty-four, township eight 
north, of range fifty east, in said district; that on May 20th, 1882, 
defendant Williams executed a written relinquishment of said 
desert-land entry, which relinquishment was filed in the local land 
office of plaintiff at Eureka, in said district, on June 9th, 1882, 
whereupon said desert-land entry was cancelled by order of the Com- 
missioner of the General Land Office of plaintiff, dated August 4th, 
1882, and received by the register and receiver of plaintiff’s local 
land office at Eureka on August 12th, 1882, (page 4, commencing 
at line 9 to line 28). 

That on or about September 2d, A. D. 1882, the State of Nevada, 
through its proper officers and agents, selected a list of lands to be 
approved to said State by plaintiff, acting through its proper officers 

and agents, under the act of Congress of June 16, 1880, enti- 
24 tled “An act to grant the State of Nevada lands in lieu of the 

sixteenth and thirty-sixth sections in said State,” and pre- 
sented said list at the local land office of plaintiff at Eureka, Nevada 
(page 1, line 23, to page 2, line 8); that said list was numbered as 
list No. 24 and embraced, with other lands, the lands herein specifi- 
cally described (page 2, to line 17). 

That on September 6th, A. D. 1882, T. O. Mathiessen and L. B. 
Ward, acting by their attorney, filed in the General Land Office of 
plaintiff, at Washington, D. C., an application for the reinstatement 
of said desert-land entry No. 158, together with a protest against so 
much of the aforementioned selection of lands by the State of Ne- 
vada, list No. 24, as embraced the land hereinbefore specifically de- 
scribed (page 5, line 5 to line 20); that in October, 1882, the register 
and receiver of plaintiff’s local land office at Eureka, Nevada, in 
the due course of the business at that office transmitted said list of 
lands selected by the State of Nevada, being list No. 24, under said 
act of Congress of June 16th, 1880, to plaintiff’s General Land 
Office, _ ~ ca D. C. (page 4, at line 23, to page 5, 

ine 4). ' 
25 That on January 8th, 1888, said Matthiessen and Ward 

made an application for a patent for a mill site on the lands 
hereinbefore described at the local land office of plaintiff at Eureka, 
Nevada; that the register and receiver at said local land office re- 
jected the said application for a patent to the lands specifically de- 
scribed ; that Matthiessen and Ward aforesaid duly appealed from 
said decision rejecting their application for a patent of said register 
and receiver (page 5, line 27, to page 6, line 27); that on February 
21st, 1888, the said Commissioner of plaintiff’s General Land Office 
denied the application of said Matthiessen and Ward for a reinstate- 
ment of said desert-land entry (page 7, from line 10 to line 20); that 
on May 20th, 1882, said Joseph T. Williams, defendant, made appli- 
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cation to the State of Nevada to purchase the lands specifically 

described herein, and on February 2d, 1884, the State of Nevada, in 

compliance with said application, acting by and through its officers 

and agents, entered into a written contract with said defendant, 
Joseph T. Williams, and to issue a patent therefor to him 

26 when the whole of the purchase-money shall be paid to said 
State (page 11, commencing on line 1 to line 12). 

That the foregoing facts shown in plaintiff’s bill of complaint show 
that there is a written contract between the State of Nevada and the 
defendant, Joseph T. Williams; that the legal title to the land in 
controversy is vested in the State of Nevada, and that said title can- 
not be divested unless the State of Nevada is made a party defend- 
ant to the bill of complaint and have its day in court; that this 
hon. court cannot make a decree in accordance with the prayer of 
the complaint “adjudging that the certification and approval to 
the State of Nevada of the selection of lands described in list No. 
24, as hereinbefore set forth, so far as the same embraces the lands 
hereinbefore specifically described, was null and void,” because the 
State of Nevada is not before the court, nor can any of its rights be 
ame without notice or representation upon due process of 
aw. 

That there is no allegation in the bill of complaint against the 

State, but, on the contrary, every contest, as shown by the 
27 bill, was decided by plaintiff’s officers in the Eureka and 

Washington land offices in favor of the State of Nevada 
and was res adjudicata. 

That there is no allegation in plaintiff’s bill of complaint that but 
for the alleged fraud the Commissioner of plaintiff’s General Land 
Office would not have certified and the Secretary of plaintiff’s In- 
terior Department approved the hereinbefore-described land to the 
State, or that such certification and approval are not just and proper 
to be made in the premises. 

That, as shown by the bill of complaint, there is no allegation that 
the plaintiff’s Yommissioner of General Land Office had arrived at 
any conclusion or determination to certify the lands specifically de- 
scribed to any person or persons other than to the State of Nevada. 

That this hon. court cannot in equity decree that a contract be 
cancelled and set aside upon the petition of a plaintiff who is nota 
party thereto and when only one of the contracting parties is sub- 
ject to the jurisdiction of the court. 

That the bill of complaint shows thai at the time of the 

28 selection by the State of the land in controversy there were 

no valid conflicting claims, but, on the contrary, shows that 

the desert-land entry No. 158 was cancelled ; that ple aintiff’s register 

and receiver at Eureka so decided ; that plaintiff’s s Commissioner of 

General Land Office affirmed the decision of the officers of plaintiff's 

local land office at Eureka, Nevada, and that the whole matter was 
res adjudicata. 

That the allegation of fraud in the bill of complaint (pages 8 and 
9) is insufficient, in that the bill shows that the words “ mill site ” 
was written in pencil on the margin, which words mill site are 
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alleged by plaintiff to give notice of a conflict, and that the erasure 
of the words mill site so written in pencil on the margin of the list 
was not a notice of conflict in the general meaning of words and 
the use of language; that the useless, unnecessary, and meaningless 
words “ mill site” written in pencil on the margin of a list — lands 
igs have been erased by any clerk in the proper performance of 
1is duty. 

j That at the time of the selection of the land in controversy 
29 by the State of Nevada there were no valid conflicting claims 

against such selection (as decided by rezister and receiver 
and such decision affirmed upon appeal by plaintiff ’s Commissioner 
of General Land Office, page 7, from line 10 to line 15), and such 
certification was made by the Commissioner of plaintiff’s General 
Land .Office and approved by plaintiff’s Secretary of Interior as of 
course. . 

That the title of the State to the land in controversy cannot be 
divested unless by due process of law (article 5, Constitution of the 
United States), and that the State of Nevada has not by any process 
been subjected to the jurisdiction of the court. 

That under the pleadings of the bill of complaint the decree 
prayed for in plaintiff’s prayer cannot be made, because it asks a 
decree against the Siate of Nevada, when the State has not been 
made a party to the bill. | | 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, the defendant doth demur thereto, and humbly 
demands the judgment of this court whether he shall be compelled 

to make any further or other answer to the said bill, and 
30 prays to be hence dismissed with his costs and charges in 
this behalf most wrongfully sustained. 
JOSEPH T. WILLIAMS, Defendant, 
By T. W. HEALY, 
Solicitor and of Counsel for Defendant. 


UNITED STATES OF AMERICA, a 
District of Nevada, 


T. W. Healy, solicitor and of counsel in the above cause, being 
duly sworn, deposes and says that the foregoing demurrer is not in- 
terposed to delay the cause or any proceedings therein. 

T. W. HEALY. 


Subscribed and sworn to before me this 14th day of February, 


1885. 
T. J. EDWARDS, 


U. S. Commissioner, Dist. Nevada. . 


I hereby certify that Iam a counselor-at-law in the circuit court 
of the United States, ninth circuit and district of Nevada, and in 
my opinion the foregoing demurrer of Joseph T. Williams, defend- 
ant, to the bill of complaint of The United States of America, plain- 
tiff, is: well founded in point of law and proper to be filed in the 


above cause. 
ROB’T M. CLARKE, _ 
Atiorney & Counselor-at-Law. 
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Endorsed: I hereby acknowledge service of a copy of the within 
demurrer February 14th, 1885. ‘T. Coffin, U: S. district att’y for 
Nevada, solicitor for pl’ff. In the U.S. cir. court, ninth circuit and 
district of Nevada. United States, pl’ff, vs. J. T. Williams, def’t. 
Demurrer. Filed Feb’y 14,1885. T. J. Edwards, clerk. I hereby 
acknowledge service of a copy of the within demurrer February 14, 
1885. ‘T. Coffin, U.S. district att’y for Nevada, solicitor for pl’ff. 


ol Lis Pendens. 
In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


UNITED STATES OF AMERICA, Plaintiff, ) 


v8. 
JosEPH T. Wittrams, Defendant. ( 


Notice of pendency of action. 


To J. W. Adams, Governor of the State of Nevada, and C.S. Preble, 
survevor general and ez officio State land register of the State of 
Nevada: : , 

You are hereby notified that the United States of America has 
commenced an action in the above-entitled court against Joseph T. 
Williams, defendant above named, for the purpose of cancelling and 
setting aside the contract between the State of Nevada and said 
Joseph T. Williams, of date of February 2d, A. D. 1884, for the 
sale by the State of Nevada to the said Williams of the east half of 
the southeast quarter of section 33 and the west half of the south- 
west quarter of section 34, all in township 8 north, of range 50 east, 
Mt. D. B. & M., situated in the county of Nye, State of Nevada, 

and to have cancelled and set aside and declared to be null 

32 and void the certification and approval to the State of Nevada 

of the land above described by the United States upon the 
ground of fraud and mistake in said certification and approval, as 
fully set forth in plaintiff’s bill of complaint now on file in said 
court and cause, and upon the further ground that said land was 
not open to selection by the State of Nevada and could not be legally 
certified or approved to the State of Nevada. 
A. H. GARLAND, 
Attorney General of the United States, 
By TRENMOR COFFIN, 
U. 8S. Dist. Att'y for Nevada, Attys for PUff. 
ABBETT & FULLER anpb 
JAMES D. TORREYSON, 
Of Counsel. 


(Endorsed :) In the U.S. cir. c’t, ninth circuit and dist. of Nevada. 
United States, pl’ff, v. Jos. T. Williams, def’t. Notice of pendency of 
action. We hereby accept and acknowledge service of the within 
notice by copy this 13th day of March, A. D. 1885. J. W. Adams, 
Governor. C.S. Preble, surveyor general. Filed March 13, 1885. 
T. J. Edwards, clerk. 3 
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33 Answer. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada: 


THE UNITED States OF AMERICA, Plaintiff, 
US. In Equity. 
JosEPH JT. WixuuiAMs, Defendant. 


The answer of Joseph T. Williams, defendant, to the bill of com- 
plaint of The United States of America, plaintiff. 


The defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manners of benefit and advantage of ex- 
ception to the many errors and insufficiencies in the complainant’s bill 
of complaint contained, for answer thereunto or unto so much orsuch 
parts thereof as this defendant is advised is material for him to make 
answer unto, answers and says he admits, as alleged in plaintiff’s 
bill of complaint, that on or about September 2d, A. D. 1882, the 
State of Nevada, through its proper officers and agents, selected a 
list of lands to be approved to said State by plaintiff, acting through 
its proper officers and agents, under the act of Congress of June 16, 
1880, entitled “An act to grant the State of Nevada lands in lieu 

of the sixteenth and thirty-sixth sections in said State,” and 
o4 presented said list at the local land office of plaintiff at 
Eureka, Nevada. | 

Defendant admits that the said list of lands selected by the State 
of Nevada was designated as list No. 24 and embraced, with other 

‘lands, the east half of the southeast quarter of section thirty-three 
and the west half of the southwest quarter of section thirty-four of 
township eight north of range fifty east, in said district. 

Defendant admits that on May Sth, 1883, the Secretary of the In- 
terior of plaintiff, upon the certificate of the Commissioner of the 
General Land Office of plaintiff, at Washington, D. C., approved all 
vf the lands embraced in said list No. 24 to the State of Nevada. 

Defendant admits that said Commissioner of the General Land 
Office certified that the lands embraced in said list No. 24 were open 
to such selection and free from conflict with other claims, and avers 
‘that the lands embraced in said list No. 24 were open to such selec- 
tion- and free from conflict with other claims. 

Defendant denies that the lands embraced in said list No. 24 were 
not open to selection by the State of Nevada, and denies that they 

were hot free from conflict with other claims. 
oO Defendant denies that he made or caused to be made any 
erasure of records, fraudulent or otherwise, or had any 
knowledge of such erasure until he heard of the allegation of such 
erasure in December, A. D. 1883, as emanating from the Hon. Sec- 
retary of the Interior, at Washington, D. C. 

Defendaut denies that alleged erasure was a sufficient cause for 
the withholding of the certification of the said Commissioner of 
plaintiff’s General Land Office of said lands embraced in said list 
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No. 24 or the approval of plaintiff’s Secretary of the Interior tosaid 
list No. 24, or that the alleged erasure was sufficient to induce such 
certification and approval, or that if the alleged erasure had not 
been made that the said list No. 24, so certified and approved upon 
its face, would not have been vitiated thereby. 

Defendant avers that he made desert-land entry No. 158 at the 
land office of plaintiff at Eureka, Nevada, in said district, May 19, 
1879, embracing the east half of the southeast quarter of section 
thirty-three and the west half of the southwest quarter of section 

thirty-four, township eight north, of range fifty east, in said 
36 district; that on May 20, 1882, said defendant executed a 

written relinquishment of said desert-land entry and filed 
the same June 9th, 1882; whereupon said desert-land entry was 
cancelled by an order of the Commissioner of plaintiff’s General 
Land Office, dated August 4th, 1882, and received at plaintiff’s land 
office on August 12th, 1882. : 

Defendant avers that on the 22d day of May, 1882, the State of 
Nevada, through its proper officers and agents, received his applica- 
tion for the lands hereinbefore specifically described ; that said State, 
through its proper officers, selected said lands embraced, with other 
lands, on said list No. 24, and that said list was filed on September 
2d, 1882, in the local land office of plaintiff at Eureka, Nevada, and 
that the register and receiver certified the same to be open to selec- 
tion by the State of Nevada and free from conflicting claims; that 
in August, A. D. 1882,in due course, the register and receiver trans- 
mitted said list of lands selected by the State of Nevada, being list 

No. 24 under the said act of Congress of June 16, 1880, to 
o7 plaintiff’s General Land Office, at Washington, D. C. 
Defendant is advised that in the meaning of the act of Con- 
gress of June 16, 1880, that the said lands specifically hereinbefore 
described were and are “ unappropriated non-mineral lands in the 
meaning of said act; are lands to which some person, by some act of 
public record in the United States local land office, has, under the 
law, done something to acquire the title to the same.” Defendant 
believes that F. O. Matthiessen and L. B. Ward, acting through their 
attorneys, filed in the General Land Office, at Washington, D. C., an 
application for the reinstatement of desert-land entry No. 158, to- 
gether with a protest against so much of the aforementioned selec- 
tion by the State of Nevada, list No. 24, as embraced the lands 
specifically described; that on February 21st, 1883, the said Com- 
missioner of plaintiff’s General Land Office denied the application 
of said Matthiessen and Ward for reinstatement of said desert-land 
entry. 
On January §, 1883, said Matthiessen and Ward applied to 
local land office of plaintiff at Eureka for a patent for a mill 
38 site on the land embraced in said original desert-land entry 
No. 158 upon the tracts herein specifically described; that 
the register and receiver rejected the application for a patent for a 
mill site for the reason that such mill site was embraced in said se- 
lection of the State of Nevada, said list No. 24, filed in the land office 
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at Eureka on September 2d, 1882. Defendant is informed and be- 
lieves that from such decision appeal was taken. 

For further answer defendant avers that the whole subject-matter 
of plaintiff’s bill of complaint is res adjudicata. 

Defendant avers and maintains that at the time of the selection 
by the Stateof Nevada of the lands specifically described that there 
were no valid interfering rights; that thesame is shown by the cer- 
tificates of the register and receiver of the United States land office 
aud J.J. Barnes and Henry Howes, chief of pre-emption division in 
United States General Land Office. 

Defendant avers that the land embraced in list No. 24 was ap- 
proved by plaintiff's Secretary of the Interior to the State of 

Nevada. 
39 Defendant avers that the application for a mill site (and 
appeal by Matthiessen and Ward) on tne land which had 
been selected by the State of Nevada four months previously is friv- 
olous and should not be entertained. 

Defendant avers that when desert-land entry No. 158 was can- 
celled that the land at that moment of the cancellation became “ un- 
appropriated non-mineral land ” in the meaning of the statute afore- 
mentioned and was subject to selection by the State of Nevada. 

All of which matters and things the said defendant is ready to 
aver, maintain, and proveas this honorable court shall direct, and 
hereby prays to be hence dismissed with his reasonable costs and 


charges in that behalf sustained. 
T. W. HEALY, 
Solicitor and of Counsel. 


SraTE OF NEVADA, \ 
County of Ormsby, 


T. W. Healy, being first duly sworn, says that he is solicitor and 
of counsel in the above-entitled cause; that he has heard the fore- 
going answer and knows the contents thereof; that the same 

40 is true of hisown knowledge except as to matters stated therein 
on Information and belief, and that as to those matters he be- 


lieves it to be true. : 
T. W. HEALY. 


Subscribed and sworn to before me this first day of June, 1885. 


T. J. EDWARDS, 
Com’r U, S. Cir. Court, Dist. Nevada. 


Endorsed: Due service of a copy of the within answer acknowl- 
edged this lst day of June, 1885. ‘Trenmor Coffin and J. D. Torrey- 
son, solicitors for plaintiff. In U.S. cire. court, ninth circuit and 
district of Nevada. United States, pl’ff, vs. J.T. Williams, def’t. 
Answer. Filed June 1, 1885. T. J. Edwards, clerk. 
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41 Except’ns to Answer. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


Us 


Unitep Srates oF AMERICA, Plaintiff, 
JosePpH T. WiiiiAms, Defendant. 


Exceptions to defendant’s answer. 


The plaintiff above named, by A. H. Garland, Attorney General 
of the United States, and Trenmor Coffin, attorney for the United 
States in and for the district of Nevada, excepts to the answer of de- 
fendant berein for insufficiency, and specifies and points out such 
insufficiency as follows: 

That many of the allegations of plaintiff’s complaint are in terms 
admitted to be true. 

That defendant alleges that he believes other of said allegations 
to be true, and does not attempt or pretend to answer or deny them; 
and as to these allegations plaintiff asks that the bill of complaint 

herein be taken as confessed by defendant’s said answer. 
42 That it is alleged in said bill of complaint that said lands 

hereinbefore specifically described were not in fact so open to 
selection by the State of Nevada and were not so free from conflict 
with other claims, and that said action of the Commission- of the 
General Land Office of plaintiff was induced by the fraudulent ac- 
tion and erasure of records by some person, whose name is unknown 
to plaintiff, acting in the interest of said Joseph T. Williams, defend- 
ant, as hereinafter set forth, and that by reason of said fraud said 
certification and approval of said lands to the State of Nevada were 
and are null and void. = | 

That the facts and circumstances under which said lands were so 
certified and approved and the fraudulent acts which induced said 
certification are as follows, to wit: (Here follow numerous allega- 
tions from page 3, line 26, to page 5, line 27, which are in terms ad- 
mitted and realleged in defendant’s answer.) At line 27, page 5, 
plaintiff’s bill of complaint proceeds as follows: 

“On January Sth, 1883, said Matthieson and Ward made an ap- 
plication at the local land office of plaintiff at Eureka, Nevada, for 
a patent for a mill siteon lands * * * _ herein specifically de- 

scribed. 
43 “The register and receiver of plaintiff’s local land office at 

Eureka, Nevada, rejected said application for a patent for a 
mill site for the reason that the land applied for for such mill site 
was embraced in said selection of the State of Nevada. * * * 
From the decision of said register and receiver rejecting said appli- 
cation for a patent for a mill site said Matthieson and Ward duly 
appealed, according to law, on the same day upon which said de- 
cision was made to the Commissioner of the General Land Office of 
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a mill site and the appeal from said decision rejecting it and the ac- 
companying papers were transmitted by said register and receiver 
to said Commissioner of plaintiff's General Land Office, at Washing- 
ton, D. C. * * * Upon the receipt by said Commissioner of 
plaintiff’s General Land Office of notice of said application of a 
patent for a mill site adverse to the claim and selection of the State 
of Nevada, in so far as it concerned the lands herein particularly 
described, said Commissioner caused a note of said conflicting claim 
to be made in pencil on the margin of the list of lands selected 
Ad by the State of Nevada opposite the tracts in controversy by 
writing the words ‘ mill site’ on said margin. 

“That this was and is the customary way according to the usual 
and regular method of denoting the existence of a claim adverse to 
a State selection, and such note operated as a suspension of action 
upon said State selection until the adverse claim of said application 
for a patent for a mill site could be disposed of in due course of busi- 
ness in plaintiff's General Land Office. 

“ While said State selection was in plaintift’s General Land Office 
and before the said Commissioner thereof said list was subject to 
inspection and was inspected by the parties in interest and their 
agents and attorneys, and before said list was taken up for action by 
said Commissioner of plaintiff's General Land Office the said note 
and words ‘ mill site’ on the margin of said list were fraudulently 
erased by some person, whose name is unknown to the officers and 
agents of plaintiff, for the purpose and with the fraudulent intention 
of obtaining action upon said State selection favorable to the State 

of Nevada. 
45 “When said State selection was taken up for action and 
certification by said Commissioner said lands herein specifi- 
cally described were, by mistake, together with other lands, em- 
braced in said list certified and approved to the State of Nevada by 
reason of said fraudulent erasure of said marginal note of conflicting 
claim made upon the margin of said list as aforesaid. 

“That in December, 1883, the matter of said ‘ mill-site’ claim was 
taken up for action in ‘ plaintiff’s General Land Office, * * * 
when plaintiff, through its officers and agents, for the first time as- 
certained and discovered that said land had been approved to the 
State of Nevada, as above set forth, and the fraud by which said ap- 
provai had been secured.” 

‘ (Here follow, from page 10, line 14, of plaintiff’s bill of complaint, 
to end of page 11, allegations not attempted to be answered or de- 
nied by defendant.) 

Plaintiff’s bill of complaint then proceeds, on page 12, as follows: 

“That the value of the land herein particularly described and in 

controversy is more than $500.00, and by reason of the im- 
46 provements and erection of a quartz mill thereon by the 

said applicants for a mill site, Matthieson and Ward, are of 
the value of $50,000.00. * * #* i 

“That, immediately upon the discovery of the fraud, as herein 
alleged, by said Commissioner, said Commissioner notified the Gov- 
ernor of the State of Nevada of the false and fraudulent manner in 
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which the certification of said list had been obtained and of the 
claim and determination of plaintiff to annul and vacate the certifi- 
cation of said list, so far as it affects the said land herein described ; 
* * * that said defendant Williams before entering into said 
contract with said State of Nevada, of date February 2d, 1884, had 
full knowledge of the claim and demand of said plaintiff and of the 
determination of said plaintiff to annul and vacate the certification 
of said list, so far as it affected the land herein described and con- 
tracted for by said defendant Williams with said State of Nevada.” 
That said defendant Williams entered into said contract with 
said State of Nevada, of date February 2d, 1884, with full knowledge 
of the fraud hereinbefore alleged and with full knowledge of 
47 the false and fraudulent manner by which the certification of 
said list to said State of Nevada had been procured and 
with the ful! knowledge of the determination of plaintiff to annul 
and vacate the certification of said list, so far as it affected the land 
so contracted for by said Williams with said State of Nevada. 
That the only denials or answers to plaintiff’s bill of complaint 
contained in defendant’s answer are as follows: 
“ Defendant denies that the lands embraced in said list were not 


open to selection by the State of Nevada, and denies that they were 


not free from conflict with other claims.” 

Plaintiff excepts to this denial and shows to the court that it is 
insufficient, in this, that it denies a conclusion of law and denies 
none of the facts set forth in plaintiff” s bill of complaint showing a 
conflict with other claims. 

Defendant denies that he made or caused to be made any erasure 
of records, fraudulent or otherwise, or had any knowledge of such 

erasure until he heard of the allegations of such erasure in 
48 December, A. D. 1883, as emanating from the honorable Sec- 
retary of the Interior at Washington, D. C. 

Plaintiff excepts to this denial and shows to the court that it is in- 
sufficient, in this, that defendant does not deny that said fraudulent 
erasures were in fact made, and does not deny that they were made 
in his interest and by some one acting in his interest, as set out and 
alleged in plaintiff’s bill of complaint. 

Defendant does not deny that before he entered into the contract 
with the State of Nevada for the purchase of the lands described in 
plaintiff’s complaint he had full knowledge of the fraudulent erasure 
of said record in plaintiff” s General Land Office, at Washington, D. 
C., and of plaintiff’s determination to annul and vacate said certifi- 
cation to the State of Nevada. 

Does not deny that he entered into a contract with the State of 
Nevada for the purchase of said lands with full knowledge of all of 
said frauds, as set out in plaintiff’s complaint. 

Defendant does not deny the allegation of plaintiff from page 

10, line 22, to page 11, line 11, that he entered into said con- 

49 tract with the State of Nevada for the purchase of said lands 

on the 2d day of February, A. D. 1884, as also further ap- 

pears by a copy of said contract attached to plaintiff’ s complaint, 
marked Exhibit “A,” and not denied by defendant. 
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And defendant in terms admits in his answer, folio 3, lines 20 to 
25, that a knowledge of said frauds came to him, emanating froin 
the Hon. Secretary of the Interior of plaintiff, in Deeember, 1883. 

“Denies that the alleged erasure was a sufficient cause for the 
withholding of the certification of the said Commissioner of plain- 
tiff’s General Land Office of the said land embraced in said list, or 
that the alleged erasure was sufficient to induce said certification 
and approval, or that if the alleged erasure had not been made that 
the said list so certified and approved upon its face would not have 
been vitiated thereby.” 

Plaintiff excepts to and shows the insufficiency of this denial as 
follows: | 

That — is not in denial of or answer to any allegation of plain- 
tiff’s bill of complaint. 

It is not alleged in plaintiff’s bill that said erasure was suf- 

50 ficient cause for the withholding of said certification and ap- 

proval to the State of Nevada of said land, but that the con- 

flict pending in the General Land Office which was designated and 

referred to. by said marginal note, which note was fraudulently 

erased, was sufficient cause for withholding said certification and 
approval until such conflict was determined and disposed of. 

That the denial — in the following words: 

“Denies * * .* that if the alleged erasure had not been made 
that the said list so certified and approved upon its face would not 
have been vitiated thereby is ambiguous, unintelligible, and uncer- 
tain, and that it cannot be ascertained therefrom what is meant to 
be denied.” 

For pretended answer defendant alleges as follows: 

Defendant is advised that in the meaning of the act of Congress 
of June 16th, 1880, that thesaid lands specifically hereinbefore de- 
scribed were and are unappropriated.non-mineral lands in said State. 

“That appropriated lands in the meaning of said act are lands to 

which some person by some act of public record in the United 
51 States local land office has under the law done something to 
acquire the title to the same.” 


Plaintiff specifies that said last-quoted portion of defendant’s an- — 


swer is insufficient in this: 

That defendant does not specify by whom he is advised as to the 
matter therein siated, whether by his solicitor or his hostler or some 
other person. | 

That at best it is an attempt upon the part of said defendant to 
advise this honorable court as to how it should construe an act of 
Congress. 3 

“For further answer defendant avers that the whole subject-matter 
of ptaintiff’s bill of complaint is res adjudicata. Defendant avers 
and maintains that at the time of selection by the State of Nevada 
of the lands specifically described there were no valid interfering 
rights; that the same is shown by the certificates of the register and 
receiver of the United States land office and J. J. Barnes and 
Henry Hawes, chief of pre-emption division in United States Gen- 
eral Land Office ; also the certificate of the Commissioner of plain- 
tiff’s General Land Office.” 


-- 
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Plaintiff specifies that this averment of res adjudicata is insufficient 
in this, that it is like arguing ina circle. 
52 That defendant rests his case upon the very certifications 
and approvals which plaintiff asks to set aside by this action 
on account of the fraud practised in obtaining them. 

Defendant does not deny, but simply ignores, the various acts of 
fraud set out by plaintiff in its bill of complaint as an equitable 
ground of relief. | 

“For further answer defendant avers that the application fur a 
mill site by by Matthieson and Ward on land that had been selected 
by the State of Nevada four months previously is frivolous and 
should not be entertained.” - 

Plaintiff excepts to this averment and specifies its insufficiency 
in this, that it is simply an attempt on the part of defendant to 
pass upon and determine a question which is now pending before 
plaintiff’s General Land Office, at Washington, D. C., and cannot be 
properly and legally determined by any other authority or tribunal 
until first passed upon in that office. 

Defendant denies none of the facts upon which said application 

_ for a patent fora mill site was made, and does not deny | 
53 that said appeal was taken and is now pending and unde- 
cided, and does not deny that said lands particularly de- 
scribed in plaintiff’s bill of complaint were prematurely certified 
and approved to the State of Nevada by mistake by reason of the 
frauds committed upon plaintiff in the erasure of the record as set 
out in plaintiff’s bill of complaint. 

Further answering, “ defendant avers that when the desert-land 
entry No. 158 was cancelled the land at that moment of the cancel- 
lation became unappropriated non-mineral land in the meaning of 
the statute aforementioned, and was subject to selection by the State 
of Nevada.” _* 

Plaintiff excepts to this averment and specifies its insufficiency in 
this, that it is simply an averment of defendant’s construction of the 
laws of the United States in relation to the disposition of public lands. 

That defendant nowhere in hisanswer either answers or denies any 
of the facts alleged of plaintiff’s bill of complaint concerning said 
desert-land entry No. 158, or any other of the facts alleged concerning 

the occupancy or status of said land. 
54 The above and foregoing are all of the answers and denials 
contained in defendant’s answer to the allegations of plain- 
tiff’s bill of complaint. 

Wherefore plaintiff prays that these exceptions be allowed, and 

that plaintiff’s bill of complaint herein be taken as confessed. 
A. H. GARLAND, 
Attorney General of the United States, 
By TRENMOR COFFIN, 
Attorney for the United States in and for the District of Nevada. 


JAMES D. TORREYSON, 
CURTISS ann BURDETT, Aanp 
ABBOTT & FULLER, | 
Of Counsel. 
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Due service of within by copy acknowledged this 29th June, 1835. 


T. W. HEALY, 
Sol’r for Defendant. 


(Endorsed :) In U.S. cire. court, ninth circuit and dist. of Ne- 
vada. United States, pl’ff, vs. J. T. Williams, def’t. Excertions to 
defendant’s answer. Filed June 26,1885. T. J. Edwards, clerk. A. 
H. Garland and Trenmor Coffin, att’ys for pl’ff. J.D. Torreyson, 
Curtiss & Burdett, and Abbott — Fuller, of counsel. 


5d Order Overruling Exceptions. 
In United States Circuit Court, Ninth Circuit, Dist. of Nevada. 


Unitep States, PIl’ff, 
vs. In Chambers. 
J.T. WituraAms, Def’t. 


The exceptions of plaintiff to the answer of defendant filed herein 
having been submitted to the judge of said court for consideration, 
and the said judge having fully considered the same, it is ordered 
that said exceptions: be, and the same and each of them is hereby, 


overruled. 7 


Carson, Nev., Sept. 21st, 1885. 
G. M. SABIN, Judge. 


(Endorsed :) In U.S. circuit court, 9 circuit, dist. of Nevada. U. 
S. v. J. T. Williams. Order overruling exceptions to answer. Filed 
Sept. 21, 1885. T. J. Edwards, clerk. 


56 Replication. 


In United States Circuit Court, Ninth Circuit, District of Nevada. 


THe Unirep States, Plaintiff, 
US. 
JOSEPH T. WILLIAMS, Defendant. 
Replication of The United States, plaintiff, to the answer of Joseph 
T. Williams, defendant. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception to the manifold insufficiencies of seid an- 
swer, for replication thereunto saith that she will aver and prove 
her said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant ; all which 
matters and things this repliant is and will be ready to aver and 
prove as this honorable court shall direct, and hereby joins issue 
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upon said answer, and humbly prays as in and by her said bill she 
has already prayed. | 
57 A. H. GARLAND, 
Attorney General of the United States, Solicitor for Plainizff, 
By TRENMOR COFFIN, 
Attorney for the United States in and for the District of Nevada. 


JAMES D. TORREYSON, 

ABBOTT & FULLER, anp 

CURTIS & BURDETT, 

Of Counsel. 

Service of the within replication after filing the same is hereby ad- 

mitted this 22d day of September, A. D. 1885. 
| T. W. HEALY, 

Attorney for Defendant. 


Endorsed: In U. S. circuit court, ninth circuit, district of Ne- 
vada. United States vs. Jos. T. Williams. Plaintiff’s replication to 
defendant’s answer. Filed Sept. 22d, 1885. T. J. Edwards, clerk. 


58 Stipulation for — Testimony in Nevada. | 
In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 

Unitep States, Plaintiff, 
JosEPH T. Pehl ae 
Stipulation. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled suit that either party thereto may take testimony 
to be used in said suit before T. J. Edwards, a commissioner of said 
court at Carson City, Nevada, upon oral interrogatories to be pro- 
pounded to witnesses before him by their agents, solicitors, or at- 
torneys within ninety (90) days from the filing hereof, provided that 
defendant shall have thirty (80) days in which to complete the tak- 
ing of his testimony after plaintiff has completed the taking of her 
testimony before said Edwards. Said testimony may be taken at 
such particular times and dates as may be agreed upon by said par- 

ties, their agents, solicitors, or attorneys, or of which at least 
59 5 days’ notice shall be given to the opposite party. 
A. H. GARLAND, 
Attorney General of the United States, Solicitor for Plaintiff, 
By TRENMOR COFFIN, 
Attorney for the United States in and for the District of Nevada. 
T. W. HEALY, 
HENRY K. MITCHELL, 
Defendant's Attys. 
JAMES D. TORREYSON, 
ABBETT & FULLER, anp 
CURTIS & BURDETT, 
Of Counsel. 
Carson, Nev., Oct. 19th, 1885. 
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(Endorsed :) In U. S. cir. c’t, ninth circuit, dist. of Nevada. 
United States, pl’ff, vs. Joseph T. Williams, def’t. Stipulation to 
take testimony in Carson City, Nevada. Filed Oct. 23, 1885.  T. 
J. Edwards, clerk. 


60 Stipulation for Taking Testimony in Washington. 


In the Circuit Court of the United States, Ninth Circuit and District 
: of Nevada. 


UnITED States, Plaintiff, 
vs. 
JosErH T. WiiiiAms, Defendant. 


Stipulation. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled suit that either of said parties may take testimony 
to be used in said action before John B. Thompson, of Washington, 
D. C., upon oral interrogatories to be propounded to witnesses before 
him by said parties or their agents, solicitors, or attorneys at any 
time within ninety (90) days after the receipt of a commission to 
take such testimony by said John B. Thompson and at such par- 

ticular times and dates as may be agreed upon or noticed by 
61 the Attorney General of the United States or some one acting 

under his instructions and authority on behalf of plaintiff 
and EK. C. Ford, of Washington, D. C., attorney for defendant, acting 
in behalf of defendant, or any other attorney or agent for defendant, 
provided that defendant shall! have thirty (30) days in which to com- 
plete the taking of their testimony after the taking of all of plain- 
tiff’s testimony. 

And it is further stipulated « and agreed, the above-named court or 
one of the judges thereof assenting, that a commission to take said 
testimony may issue to said John B. Thompson. 

A. H. GARLAND, 
Attorney General of the United States, Solicitor for Plaintiff, 
By TRENMOR COFFIN, 
Attorney for the United States in and for the District of Nevada. 
T. W. HEALY, 3 
HENRY K. MITCHELL, 
Defendant’s Att’ys. 

JAMES D. TORREYSON, 

ABBETT & FULLER, anp 

CURTIS & BURDETT, 

Of Counsel. 


Carson, Nev., Oct. 19th, 1885. 


(Endorsed :) U.S. circuit court, ninth circuit, district of Nevada. 
The United States vs. Jos. T. Williams. Stipulation to take testimony 
in Washington, D.C. Filed Oct. 23, 1885. ‘T. J. Edwards, clerk. 
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62 Order App’t’'g Examiner. 


In United States Circuit Court, Ninth Circuit and District of 
Nevada. 


THE Unirep States, Complainant, 
US. In Equity. 
JosEpH T. WiLitIAMs, Defendant. 


By virtue of the authority in me vested by the said circuit court 
and in pursuance of the written stipulation of the solicitors for the 
respective parties it is hereby ordered that John LB. Thompson, Esq., 
of the city of Washington, D. C., be, and he is, appointed special 
examiner or commissioner to take and report to this court the testi- 
mony of such witnesses as may be produced by either party to this 
action. 

It. 8] Given under my hand and the seal of said circuit court 
aes this 28d of October, 1885. 
T. J. EDWARDS, 


Clerk U. S. Circuit Court, Dist. Nevada. 


: (Endorsed :) U.S. cir. court, dist. Nevada. United States v. J. T. 
Williams. Order appointing commissioner. Filed October 23, 1885. 
T. J. Edwards, clerk. 


63 Affidavit for Enlargement of Time. 
In U.S. Circuit Court, 9th Circuit, District of Nevada. 


Tne Unirep Srates, Plaintiff, 
vs. 
JosEPH T. WiLuiAMms, Def ’t. 


UnitrEepD STaTEs, ; 

Dist. of Nev., 

TRENMOR COFFIN, being first duly sworn, doth depose and say that 
he is the attorney for the United States in and for the district of 
Nevada and in said cause; that the three months’ time allowed by 

equity rule No. 69 for taking testimony in said cause expires 
64 on or about Jan’y 23, 1886; that the testimony of J. W. Adams, 

Governor of the State of Nevada, and of C. 8S. Preble, sur- 
veyor general and State land register of the State of Nevada, is 
necessary to be taken in said cause on behalf of the United States; 
that said C. S. Preble has been absent from the State of Nevada for 
one month and is not expected to return for some weeks to come; 
that Gov. Adams has been absent from the State for five weeks, and 
for the reasons above set forth plaintiff has been unable to take the 
testimony of either of said witnesses. 

Wherefore plaintiff, by affiant, her attorney, prays that the time 
for taking the testimony in said cause be extended to and including 


the 25th day of February, A. D. 1886. 
TRENMOR COFFIN. 
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Subscribed and sworn to before me this 13th day of January, 1886. 
: T. J. EDWARDS, 


Commissioner U. S. Cir. Court, Dist. Nevada. 


(Endorsed :) In U.S. circuit court, 9 circuit, district of Nevada. | 
The United States vs. Jos. T. Williams. Affidavit for extension of 
time to take testimony. Filed Jan’y 16,1886. T.J. Edwards, clerk. 


| 
| 65 Order Enlarging Time. 


In U.S. Cireuit Court, 9th Circuit, District of Nevada. 


THE UNITED STATES, sey 
vs. 
J.T. WiiutamMs, Defendant. 


Upon reading and filing the affidavit of Trenmor Coffin, plaintiff's 
attorney in the above-entitled cause, and it appearing therefrom that 
a proper cause exists, it is hereby ordered that the time in which the 
testimony in said cause may be taken on behalf of plaintiff be, and | 
the same is hereby, extended to and including the 25th day of Feb- 


ruary, A. D. 1886. 
SABIN, Judge. 
Dated Jan’y 15th, 1886. 


(Endorsed :) In U.S. circuit court, 9th circuit, district of Nevada. | obe 
The United States vs. J.T. Williams. Order extending time for tak- 
ing testimony. Filed Jan’y 16, 1886. ‘T. J. Edwards, clerk. 


66 A ffidawt. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


THE UNITED STATES OF AMERICA, Complainant, 
VS. In Equity. 
JOSEPH T’. WiLti1AMs, Defendant. 


To the judges of the circuit court of the United States, ninth circuit 
and district of Nevada : 


T. W. Heaty, being first duly sworn, on oath deposes and says eS 
that he is the solicitor of Joseph T. Williams, the defendant in the | 
above-entitled cause; that on the nineteenth day of October, A. D. : 
1885, he entered into a stipulation with Trenmor Coffin, Esq., and 
James D. Torreyson, Esq., respectively solicitor and of counsel for 
complainant, wherein it was stipulated and agreed that either party 
thereto may take testimony to be used in said suit before T. J. Ed- 
wards, a commissioner of said court, at Carson City, Nevada, | 
67 upon oral interrogatories to be propounded to witnesses betore 
him by their agents, solicitors, or attorneys within ninety (90) 
days from the filing hereof, provided that defendant shall have | 
thirty (30) days in which to complete the taking of his testimony — 
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after plaintiff has completed the taking of her testimony before 
said “ Edwards”; that said stipulation was filed October twenty- 
third, A. D. 1885; that affiant is informed by the clerk of the 
court (T. J. Edwards, Esq.) that the time named in said stipu- 
lation has, upon the request of plaintiff’s solicitor, been extended 
by order of the court until the twenty-fifth day of February, A. D. 
1886 ; that in pursuance of said stipulation the plaintiff commenced 
taking testimony on or about the fifth instant and adjourned the 
Sth inst. the further taking of testimony until February 20th, A. D. 
1886; that the defendant’s witnesses live at a distance, some of them 
in Nye county, Nevada, at points remote from railroad communica- 
tion, and defendant will be unable to obtain such testimony within 
the said extension of time, to wit, to February 25th, A. D. 1886 ; 
that from the 20th to the 25th day of February, 1886, is not suffi- 

-clent time to secure the presence of witnesses and obtain their 
68 testimony; that the defendant cannot safely proceed to thie 

trial of cause without such testimony and the opportunity to 
rebut the testimony of complainant; that such testimony is neces- 
sary to the proper presentation of the case on part of defendant and 
might subserve the end of aiding the court in the proper adjudica- 
tion of the case at bar. 

Wherefore defendant asks that the time may be extended by an 
order of the honorable court to the twenty-fifth (25th) day of March, 
A. D. 1886, for the taking of the testimony on part of the defendant 
herein; that the extension of time prayed for will be in conformity 
with the intention of the stipulation, to wit, thirty days after the 


time allowed complainant in which to take its testimony. 
T. W. HEALY. 


Subscribed and sworn to before me February 10, 1886. 
T. J. EDWARDS, 


Com’r U. S. Circuit Court, 9th Circuit & Dist. of Nevada. 


(Endorsed :) U.S. cir. court, dist. Nevada. United States v. J. T. 
Williams. Affidavit for further time to take def’t’s testimony. Filed 
Feb’y 15, 1886. T. J. Edwards, clerk. 


69 Order Enlarging Time for Deft. 
In Circuit Court of the United States, 9th Circuit, District of Nevada. 


THE UNITED STATES 
v. In Equity. 
J.T. WILLIAMS. 


Upon reading the affidavit of T. W. Healy, Esq., and good cause 
appearing therefor, it is hereby ordered that the defendant in above 
cause have until the 25th day of March, 1886, in which to take his 
testimony in the above cause, and that the time designated in the 
sixty-ninth equity rule for the taking of testimony be, and the same 
is hereby, extended so as to include the said 25th day of March. 


Feb’y 13th, 1886. 
GEO. M. SABIN, Judye. 
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Endorsed: U.S. cir. court, dist. Nevada. United States vs. J. T. 
Williams. Order extending time to take defendant’s testimony. 
Filed Feb’y 15, 1886. 'T. J. Edwards, clerk. 


70 Amended Bill. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


Tue Unitep States or America, Plaintiff 
vs. 
JosEPH T. WiLLiAMs, Defendant. 


To the judges of the circuit court of the United States, ninth circuit 
and district of Nevada: 

The United States of America, by A. H. Garland, Attorney Gen. 
eral of the United States, and Trenmor Coffin, attorney for the 
United States and and for the district of Nevada, brings this bill 
against Joseph T. Williams, a citizen of the State of Nevada, and 
thereupon your orator complains and says— 

That on or about the 19th day of May, 1879, said Joseph T. Wil- 
liams made a desert-land entry at plaintiff’s district land office at 
Eureka, Nevada, for two hundred and forty acres of land, which was 
known as desert-land entry No. 158. 

That on the 26th day of July, 1879, said Williams executed and 
delivered a deed to the New Philadelphia Silver Mining Company 
of a portion of the land embraced within said desert-land entry, to 
wit, eighty acres thereof, being the east half of southeast quarter 

of section 338, township 8 north, range 50 east, Mt. Diablo 
71 meridian, in said district, said land being situated in Nye 

county, State of Nevada, and thereupon received the sum of 
five thousand dollars therefor from said company; that said com- 
pany immediately thereafter erected a quartz mill thereon; that 
three years after the making of said desert-land entry, to wit, May 
20, 1882, said Williams made and executed a written relinquish- 
ment of said desert-land entry to the United States, bearing date 
that day, and thereupon, on May 20, 1882, he made an application 
in writing to the register of the land office of the State of Nevada, as 
hereinafter set forth, which said application was filed May 22, 1882, 
in the office of said register of the State land office of Nevada, to 
purchase one hundred and sixty acres of land, a portion of the land 
embraced in said desert-land entry, and being the said eighty acres 
above described, and also eighty acres adjoining the same, to wit, - 
the west half of-the southwest quarter of section 34, township afore- 
said; that on the 9th day of June, 1882, he filed said relinquish- 
ment bearing date the 20th day of May, 1882, in the local land 
office of plaintiff at Eureka, Nevada, from which office it was for- 
warded to the General Land Office, at Washington, D. C., for action 
thereon ; that on July 29, 1882, the State of Nevada executed an 
application of that date for the said one hundred and sixty acres, a 
part of said desert-land entry as aforesaid; that on August 4, 1882, 
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the Commissioner of the General Land Office, at Washington, ordered 
said desert-land entry to be cancelled; that said order of cancellation 
was received in Eureka at the local land office August 12, 1882, and 
said desert-land entry was actually cancelled of record at that office on 

that day; that on the 14th day of August, 1882, the application 
72 ~~ of the State of Nevada for said one hundred and sixty acres of 

land, bearing date July 29, 1882, and which was based upon 
an application of Williams to the State of Nevada, dated May 20, 
1882, and which was filed as aforesaid with the register of the land 
office of the State of Nevada May 22, 1882, was received by the local 
land office at Eureka, and thereupon, on said 14th day of August, 
1882, the register. of said local land office at Eureka notified the 
State authorities that they might include said tract of one hundred 
and sixty acres of land in their monthly list of selections for the 
month of August, 1882; that on or about September 2, 1882, the 
State of Nevada, through its proper officers and agents, selected a 
list of lands to be approved to the State of Nevada by plaintiff, act- 
ing through its proper officers and agents, under an act of Congress 
of June 16, 1880, entitled “An act to grant the State of Nevada 
lands in lieu of the sixteenth and thirty-sixth sections in said State,” 
and presented said list at the local land office of plaintiff at Eureka, 
Nevada, on said second day of September, 1882, which list included 
said one hundred and sixty acres of land as aforesaid. 

That in October, 1882, the register and receiver of the plaintiff’s 
local land office at Eureka, Nevada, in the due course of the busi- 
ness of that office transmitted said list of lands selected by the State 
of Nevada, being said list No. 24, under said act of Congress of June 
16, 1880, to plaintiff’s General Land Office, at Washington, District 
of Columbia; that about the twelfth day of October, 1882, said 
list No. 24 was received at plaintiff’s General Land Office, at Wash- 

ington, District of Columbia, and that upon receipt as afore- 
73 said it was duly filed and made of*record in said General 
Land Office. 

That the said list was, on its receipt at the General Land Office 
and at all times theretofore, without the signature or other attesta- 
tion of any officer or agent of the State of Nevada and so remained, 
and was without signature or verification when thereafter, to wit, 
May 8, 1883, the lands therein listed were erroneously certified to 
the State of Nevada aforesaid, and so continued until on or about 
the twelfth day of September, 1883. 

That said list of lands selected by the State of Nevada was desig- 
nated as list No. 24, and embraced, with other lands, said two tracts 
of eighty acres hereinbefore particularly described. 

That on May 5, 1883, the Secretary of the Interior of plaintiff, 
upon the certificate of the Commissioner of the General Land Office 
of plaintiff, at Washington, District of Columbia, approved the lands 
embraced in said list No. 24 to the State of Nevada, including said 
two tracts of eighty acres aforesaid. 

That said Commissioner of the General Land Office certified that 
the lands embraced in said list No. 24 were open to such selection 
and free from conflict with other claims upon the belief that they 
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were so open to selection and so free from conflict; that said lands 
hereinbefore described were not in fact so open to selection to the 
State of Nevada and were not so free from conflict with other claims, 
and that said action of the Commissioner of the General Land 

Office of plaintiff was induced either by the fraudulent action 
74 and erasure of records by some person whose name is un- 

known to plaintiff acting in the interest of said Williams, de- 
fendant, as hereinafter set forth, or by reason of the mistake, inad- 
vertence, or misadventure of some officer or employee of plaintiff, as 
hereinafter set forth. 

That the facts and circumstances under which said lands were so 
certified and approved and the frauculent acts or mistake, inadvert- 
ence, and misadventure which induced said certification in addition 
to those hereinbefore set forth are as follows, to wit: 

That prior to said filing of said list No. 24, to wit, on the sixth 
day of September, 1882, Franz O. Matthiessen and Lebbeus b. Ward, 
who had theretofore acquired title by purchase to said eighty acres ; 
of land, being the east half of southeast quarter of section 33, town- } 
ship 8 north, range 50 east, Mt. Diablo meridian, acting by their at- ; 
torneys, filed in the General Land Office of plaintiff, at Washington, ‘ 
District of Columbia, an application for the reinstatement of said 
desert-land entry No. 158, together with a protest against so much } 
of the aforementioned selection of lands by the State of Nevada con- t 
tained in list No. 24 as embraced the above-described eighty-acre =~ 
tract to which they had acquired title as aforesaid ; and the attor- ob 
neys of said parties also applied to the Commissioner of the General = 

Land Office for a hearing, stating the rights claimed by said 
7d parties, in the letter of February 21st, 1882, claiming to have 

derived an interest in said. lands by purchase from said 
Williams through intermediate parties, who had expended more 
than fifty thousand dollars in the erection of a stamp quartz mill 
thereon. 

That on or about the eighth day of January, A. D. 18838, Franz O. 
Matthiessen and Lebbeus B. Ward, being duly qualified and author- 
ized in that regard and being then and there the owners and in 
actual possession and control of a certain quartz mill and reduction 
works, which said mill was erected and standing on, and for more 
than two years prior to said date had been so erected and standing on, 
the lands hereinbefore described, to wit, on the east half of south- 


east quarter of section 33 and the west half of southwest quarter ~~ 
of section 34, township 8 north, range 50 east, Mt. Diablo meridian, oa 


Nevada, made their application at the plaintiff’s proper land office, 
at Eureka, Nevada, to enter as a mill site and for a patent therefor 
five acres of land, being a part of the lands and two tracts last above 
described and a part of the lands embraced in the original desert- 
land entry No. 158 of defendant Williams, and including the said 
quartz mill, reduction works, and improvements incident thereto ; 
that the said application to enter was by the register and receiver of 
plaintiff’s land office at Eureka rejected for the reason that the land ap- 
plied for for such mill site was embraced in said selection of the State 
of Nevada in said list No. 24, filed in said local land office at Eureka ~~ 
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September 2,1882 ; that from the decision of said register and receiver 
rejecting said application for a patent for a mill site said Matthiessen 
and Ward duly appealed according to law on thesameday upon 
76 which said decision was made tothe Com missioner of the General 
Land Office of plaintiff, at Washington, District of Columbia, 


and said application for a patent for a mill site and the appeal from 


said decision rejecting it and the accompanying papers constituting 
the said application rejecting said appeal were transmitted by said 
register and receiver to said Commissioner of plaintiff’s General 
Land Office, at Washington, District of Columbia, on January 10th, 
1883, and were received by said Commissioner on January 18th, 
1883, and were thereupon filed and made of record therein, and the 
said mill-site application thereupon became and continued to be a 
pending claim adverse to the claim of the State of Nevada and to 
any claim made or pretended to be made to the said land; that at 
the time the said mill-site application was received at and in the 
plaintiff’s General Land Office the said list No. 24 remained on file 
and of record, but without action or decision upon or as to any of the 
tracts embraced therein. 

That upon receipt by the said Commissioner of plaintiff’s Gen- 
eral Land Office of notice of said application fora patent for a mill 
site adverse to the claim and selection of the State of Nevada, being 
said list No. 24, in so far as it concerned the lands herein particu- 
larly described, said Commissioner caused a note of the conflicting 
claim to be made in pencil on the margin of said list No. 24 oppo- 
site the said the tracts in controversy of eighty acres each, herein- 
before particularly described, by writing the words “ mill site” on 

the margin of said list No. 24. 
77 That this was and is the customary way, according to the 

usual and regular method in plaintiff ’s General Land Office, 
of denoting the existence of a claim adverse to a State selection, and 
such note operated as a suspension of-action upon said State selec- 
tion until the adverse claim of said application for a patent for a 
mill site could be disposed of in the due course of business of said 
General Land Office. 

That — February 21, 1883, the said Commissioner of plaintiff’s 
General Land Office denied the said application of September 6, 
1882, of said Franz O. Matthiessen and Lebbeus B. Ward for the re- 
instatement of said desert-land entry, and in making said decision 
said, in relation to the accompanying protest against the State of 
Nevada’s selection contained in list No. 24, so far as it related to the 
lands hereinbefore specifically described, that“ the question of the 
validity of the State selection will be determined in due course of 
action thereon by this office.” 

That the work in the plaintiff’s General Land Office, at Washing- 
ton, is, in the necessary dispatch of the public business, distributed 
among what are known as divisions, each division consisting of an 
officer or clerk called a chief of division and a number of other 
clerks; that among the said divisions in that office there for many 
years past has. been and now is one known or designated as the 
pre-emption division and another known or designated as the min- 
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eral division; that since the passage of the act of Congress approved 
June 16, 1880, hereinbefore referred to, the said pre- emption divis- 

ion has been charged, under the rules and regulations of the 
78 said office, with the duty, under the direction, supervision, 

and control of the Commissioner of the General Land Office, 
of examining, passing upon, and adjusting selections of land made 
by the State of Nevada under said act of Congress, and that since 
the passage of the act of Congress providing for the issuance of 
patents on mill-site claims or applications the said mineral division 
in the General Land Office has, under the rules and regulations of 
that office, been charged with the duty, under the direction, super- 
vision, and control of said Commissioner, of examining and passing 
upon applications for patents for mill-site claims. 

That list No. 24 of the selection of lands made by the State of 
Nevada, hereinbefore referred to, was, upon its receipt in the plain- 
tiff’s General Land Office, placed in the custody and charge of the 
said pre-emption division, and the application of F. O. Matthiessen 
and L. B. Ward for a patent for a mill site, before referred to in this 
bill, was, upon its receipt in said General Land Office, referred to 
and placed in the custody and charge of said mineral division of 
that office. 

That shortly after the receipt at said General Land Office of the 
application of Matthiessen and Ward for a patent for said mill site, 
to wit, about the 24th day of February, 1883, the then Com missioner 
of plaintiff's General Land Office, in addition to causing the words 
“mill site” to be written on the margin of said list No. 24 opposite 
to the tracts aforesaid, as hereinbefore stated, ordered and _ specifi- 

cally directed the proper officers and clerks charged with the 
79 duty of examining and passing upon the said State selections 

and of examining and passing upon the said mill-site appli- 
cation that when the said conflicting application, to wit, said list 
No. 24,and the mill-site application should be reached for examina- 
tion they should be taken up and considered and reported for his 
action thereon as being and constituting one cause and matter. 

The plaintiff further avers that thereafter, to wit,on the 3d day of 
May, 1883, the said application for patent on the mill site aforesaid 
being then and there present on the files of and pending and unde- 
cided in the said General Land Office, the officers or clerks of the 
pre-emption division of said General Land Office whose duty it 
was.to proceed with the examination of the matter, contrary to 
law, against the rules, regulations, and practice of the said office, 
and in disregard of the special instructions of the Commissioner of 
that office, proceeded to the consideration and determination of the 
application of the said State, as evidenced by the said unsigned list 
No. 24, and thereupon, without consideration, examination, decision, 
or reference whatever to the then pending and undecided mill-site 
application of Matthiessen and Ward aforesaid, prepared and made 


out a“ clear list,” so called, in favor of the State of Nevada of the 


tracts of land inuring to the said State, and, having, among other 
tracts, embraced in the said clear list, included therein by inistake, 
error, ‘and inadvertence, and contrary to the very truth of the matter, 
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the lands embraced by and included in the said application of 

Matthiessen and Ward, thereupon endorsed upon the said clear 
80 list a certificate that the tracts of. land therein embraced had 

been carefully examined and were found to be free from con- 
flicts and to inure to the State of Nevada. Thereupon the said clear 
list so wrongfully made out and erroneously including the said east 
half of the southeast quarter of section 33 and the west half of the 
southwest quarter of section 34, township 8 north, range 50 east, was 
laid before the Commissioner of the plaintiff’s General Land Office 
and the plaintiff’s Secretary of the Interior for their action thereon ; 
that the said Commissioner and the said Secretary, relying on the 
certificate so endorsed by the said officers and clerks on said “ clear 
list,” so called, and upon the belief that all proper and necessary ex- 
aminations had been made, and that the regulations and instruc- 
tions in that behalf given had been observed and complied with, af- 
fixed their signatures to the said clear list of selections, whereby the 
said list became in form the conveyance of the United States to the 
said State of Nevada of the several tracts of ‘land contained in the 
said list and, among others, the tract of land described in the mill- 
site application of Matthiessen and Ward upon which the quartz 
mill, buildings, and other improvements erected and standing had 
been placed; that thereupon said “clear list” was delivered to the 
State of Nevada. 

And the plaintiff further charges and avers that the said certificate 
dated May 3, 1883, was prepared anid presented to the Commissioner 
of plaintiff’s said General Land Office for his action in disregard of 
his, the said Commissioner’s, express directions and through the 

negligence of the clerk or clerks in the pre-emption division 
81 of the said General Land Office to faithfully and properly dis- 

charge their duties in conjunction with the matters herein 
referred to and as the result of carelessness and disobedience of orders 
on the part of-said clerk or clerks. 

And the plaintiff further avers that neither on the third day of 
May, 1883, nor upon any other day had or has the application of 
said Matthiessen and Ward for a patent on their mill-site location 
been acted upon or decided by the Commissioner of plaintiff’s Gen- 
eral Land Office; and the plaintiff avers that said application for a 
patent for such mill-site claim was, under the law and the practice 
prevailing in said General Land Office, such an one as entitled the 
claimants to have their rights passed upon and determined by the 
said Commissioner of the plaintiff’s General Land Office before the 
legal titles to the lands claimed by them should be passed out of the 
United States to any party claiming adversely to mill-site claimants. 

Wherefore the plaintiff says and avers that the signature and cer- 
tification of the plaintiff ’s Commissioner of the General Land Office 
and the signature and certification of the plaintiff’s Secretary of the 
Department of the Interior were made and obtained to and upon 
the said “clear list” by mistake, inadvertence, and misadventure, 
and that the said clear-list was upon the day of its date and ever 
since has remained and now is false and fraudulent, particularly as 
to the east half of the southeast quarter of section 33 and the west 
5—157 
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half of the southwest quarter of section 34, township 8 north, range 
50 east, in the said State of Nevada. ; ean 
82 That while said State selection list No. 24 was in plaintiff’s 
General Land Office and before the said Commissioner thereof, 
at Washington, District of Columbia, said list No. 24 was subject to 
inspection and was inspected by the parties in interest for the State 
of Nevada or said Williams and their agents and attorneys, and be- 
fore said list No. 24 was taken up for action by said Commissioner 
of plaintiff’s General Land Office the said note and words “ mill 
site” on the margin of said list were fraudulently erased or partially 
erased by some person, whose name is unknown to the officers and 
agents of plaintiff, for the purpose and with the fraudulent intention: 
of obtaining action upon said State selection embraced in said list 
No. 24 favorable to said State of Nevada, and thus aid the applica- 
tion of said Williams to said State for said one hundred and sixty 
acres of land. 

That when said list No. 24 was taken up for action and certifica- 
tion by said Commissioner of plaintiff’s General Land Office said 
lands herein specifically described were by mistake, together with 
other lands embraced in said . list, certified and approved to said 
State of Nevada by reason of said fraudulent erasure of said mar- 
ginal note of conflicting claim made upon the margin of said list 
No. 24 as aforesaid or by reason of the mistake, inadvertence, or 
misadventure as aforesaid of some officer or employee of plaintiff as 
aforesaid. 

That in December, 1883, the matter of said mill-site claim was 

taken up for action in plaintiff’s General Land Office in con- 
83 nection with said selection of the State of Nevada of the 

lands hereinbefore described embraced in said list No. 24, 
when plaintiff, through its officers and agents, for the first time as- 
certained and discovered that said land had been approved to the 
State of Nevada, as above set forth, and the fraud or mistake, inad- 
vertence or misadventure, as aforesaid by which said approval had 
been secured. 

That on May 20, 1882, said Joseph T. Williams, defendant, made 
application, as hereinbefore stated, to the State of Nevada for the 
purchase of the east half of the southeast quarter of section 33 and 
the west half of the southwest quarter of section 34 of township 8 
north of range 50 east; and on February 2, 1884, the State of Ne- 
vada, in compliance with said application, acting by and through 
its officers and agents, entered into a written contract with said de- 
fendant, Joseph T. Williams, a copy of which said contract is hereto 
attached, marked “ Exhibit A,” and is hereby referred to and made 
a part hereof, for the sale to said Williams, according to the laws of 
the State of Nevada, of the said last-described lands, upon which 
said mill site is situated, and to issue a patent therefor to him 
_— the whole of the purchase price thereof shall be paid to said 

tate. 

That by reason of the said application of said defendant Williams 
to purchase the said lands of the State of Nevada and by reason of 
said contract of said State to sell and patent said lands to said de- 
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fendant Williams the said State of Nevada and its officers and 
agents refuse to return said State selection list No. 24 to the General 
Land Office of plaintiff, at Washington, District of Columbia, for 
the correction of said mistake in the certification and ap- 
84 proval of the lands herein particularly described to the State 
of Nevada when requested so to do by the Commissioner of 
plaintiff’s General Land Office, as hereinafter set forth. 

That the value of. the land particularly described herein and in 
controversy 1s more than five hundred dollars,and by reason of the 
improvements and erection of a quartz mill thereon by the said 
applicants for a mill site, Matthiessen and Ward, or the parties from 
whom they derive title said land and improvements are of the value 
of fifty thousand dollars. 

That said land, mill site,and improvements erected thereon by said 
Matthiessen and Ward or the parties from whom they derive title, and 
at their expense, will pass to the defendant Williams or to Henry 
Bb. Campbell, to whom said defendant Williams had made a deed of 
the tract of land embracing the five-acre mill site in controversy, 
with about one hundred acres of the one hundred and sixty acres 
of land aforesaid, which deed bears date August 9, 1875, and 1s re- 
corded in Book H of Deeds, pages 553 and 554, Nye county, Nevada 
Records, by virtue of his said contract with the said State of Nevada, 
unless said contract and any other similar contract that he has made 
or may hereafter make shall be annulled and set aside. 

That immediately upon the discovery of the erroneous certifica- 
tion of said two tracts of land, as herein alleged, by the Commis- 
sioner of the General Land Office of plaintiff said Commissioner, 
on December 11, 18838, notified the Governor of the State of Nevada 

by telegraph that the two said tracts of land had been erro- 
85 neously included in said clear or approved list and requested 

him to cause the said approved list to be returned to plain- 
tiff’s General Land Office in order that the said erroneous certifica- 
tion might be withdrawn; that the Governor of the State of Nevada 
replied, under date of December 15, 1883, that the register of the 
State land office, being advised thereto by the attorney general of 
said State, would proceed to patent the tracts aforesaid to the de- 
fendant Williams unless restrained by order of court; that thereupon 
plaintiff’s Secretary of the Interior telegraphed to said Governor, 
on December 15, 1883, his intention to have proceedings commenced 
to set aside the certification of the aforesaid tracts of land unless 
the said list could be returned to the plaintiff’s General Land Office, 
to which answer was made, December 18, 1883, by letter from said 
Governor that said tracts of land had been applied for and con- 
tracted to the defendant Williams, and said Governor thereupon 
declined to return the said clear or approved list to the plaintiff’s 
General Land Office for correction. 

That the said defendant Williams, before entering into said con- 
tract with said State of Nevada of date February 2, 1884, had full 
knowledge of the claim and demand of said plaintiff and of the de- 
termination of said plaintiff to annul and vacate the certification of 
said list No. 24 so far as it affected the land hereinbefore described 


.O0 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


and contracted for by said defendant Williams with said State of 
Nevada. | 
Thatsaid defendant Williams entered into said contract with said 
State of Nevada of date February 2, 1884, with full knowl- 
86 edge of the fraud alleged hereinbefore and with full knowl- 
edge of the false and fraudulent manner by which the cer- 
tification of said list to said State of Nevada had been procured and 
with the full knowledge of theclaim and determination of said plaintiff 
to annul and vacate the certification of said list No. 24 so far as 1b 
affected the land so contracted for by said Williams with said State 
of Nevada of date February 2, 1884. 

The plaintiff further alleges that under the act of Congress of 
June 16, 1880, hereinbefore referred to, the State of Nevada was not 
entitled to select that portion of the one hundred and sixty acres 
of land on which was erected the mill and improvements which 
are situated on the mill site applied for by said Matthiessen and 
Ward, as hereinbefore set forth; that said lands embraced within 
said mill site were not unappropriated public lands, being at the 
date of the passage of said act, June 16, 1880, in the possession of 
the New Philadelphia Silver Mining Company, and having said 
mill and improvements thereon, and the said defendant, Williams, 
well knew at the time he applied to the State of Nevada to purchase 
said lands, to wit, May 20, 1882, that the same had been occupied as 
private lands prior to June 16, 1880, and ever since that date, and 
that they had been so occupied under and by virtue of the deed 
which he had given to said New Philadelphia Silver Mining 
Company, as aforesaid, July 26, 1879, and under and by virtue of 
which and relying on the validity thereof said improvements had 
been placed upon said lands; and the plaintiff claims that as to so 
much of list No. 24 as embraces suid mill site the same was void by 

reason of the attempted selection of said land by the State of 
87 Nevada not being within the terms of the act of Congress of 

June 16, 1880, and because cf the knowledge of said Williams 
at the time he applied for the purchase of said lands, May 20, 1882, 
that the same were so occupied as aforesaid, and that the application 
of the State of Nevada was in the interest and for the purpose of 
transferring said lands to.said Williams. , 

That plaintiff further alleges that the one hundred and sixty 
aeres of land selected by tne State of Nevada and for which appli- 
cation was made to said State by said Williams, being a part of said 
desert-land entry No. 158, did not come within the terms of said act 
of Congress of June 16, 1880, because at the date of said act said 
desert-land entry was uncancelled and existed of record as an appro- 
priation of said lands upon the books of the Land Department, both 
at Eureka, in the State of Nevada, and also at the General Land 
Office, in the city of Washington, District of Columbia, and that 
said land as to said one hundred and sixty acres was not at the date 
of said act unappropriated public land, but was in fact appropriated 
by virtue of said desert-land entry, as appears by the books of the 
land office, and said Williams was aware of this fact, he having 
made the application therefor and it being still in his name at the 


- 
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date of bin application to the State of Nevada, May 20, 1882, and 
the plaintiff therefore claims that said attempted selection of said 
lands by the State of Nevada for the purpose of transferring the 
same to said Williams or to any other party was without warrant of 
authority in law. 
88 Wherefore plaintiff prays the judgment and decree of this 
court adjudging that the certification and approval to the 
State of Nevada of the selection of lands described in said “clear 
list,” which was founded on said list No. 24,as hereinbefore set forth, 
in so far as the same embraces the lands hereinbefore specifically 
described, was and is null and void and canceling and setting aside 
said contract between said defendant Williams and the State of 
Nevada for the sale by said State to Williams of said lands, and 
that said defendant Williams have and take nothing under or by 
virtue of said contract in order that said clear list may be returned 
by the State of Nevada and its officers and agents into the General 
Land Office of plaintiff for the correction of the mistake hereinbe- 
fore set forth,-and in order that the conflict between the setection of 
the State of Nevada in list No. 24 and the said application for a 
patent for a mill site may be determined and adjusted in plaintiff’s 
General Land Office according to law; and that the defendant be 
perpetually enjoined against claiming any right, title, or interest 
under the certification of the lands in question to the State of Ne- 
vada contained in said “clear list,” which was founded upon said 
list No. 24; and that he be perpetually enjoined against making 
any claim under any contract with the State of Nevada in reference 
to said lands or any part thereof. 

And the plaintiff further prays that the said defendant be directed 
to deliver up to the State of Nevada to be cancelled all contracts or 
agreements that may give him or appear to entitle him toany right, 

title, or interest in said land in controversy the title to which 
§9 is derived from or under said list No. 24, and that he be 

decreed to execute and deliver to the State of Nevadaa formal 
and proper instrument, which can be recorded, by which he shall 
convey and release to the State of Nevada any and all rights, 
claim, or title he may have or claim to have in said land in con- 
troversy. 

And for such other and further relief as in the premises to this 
honorable court may seem just and equitable and for its costs of 


suit, 
A. H. GARLAND, 
Attorney General of the United States, 
By TRENMOR COFFIN, 
Attorney for the United States in and for the District of Nevada. 


JAMES D. TORREYSON, 
ABETT & FULLER, anp 
CURTIS & BURDETT, 

Of Counsel. 
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90 Ex HIBIT A. 


This article of agreement, made and entered into this second day 
of February, 1884, by and between the State of Nevada, acting 
through C.S. Preble, surveyor general and ex officio register of the 
State Jand office of said State, party of the first part, and J. T. Wil- 
liams, of the county of Nye, in the State of Nevada, party of the 
second part, witnesseth : 

That the party of the first part, for and in consideration of one 
dollar and twenty-five cents ($1.25) per acre, in good and lawful 
money of the United States, to be paid, as hereinafter expressed, by 
the party of the second part, doth agree to convey by good and 
sufficient patent in fee simple to the party of the second part the 
following-described lands, to wit: 


Township. | Range. 
Description—part of section. | Section. -——————---- —— ——--- 


North. | South. | East. 
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Mt. Diablo meridian, containing one hundred and sixty (160) acres. 
In consideration of which the party of the second part, for him- 
self, his heirs or assigns, doth agree to. pay to the State of Nevada 
the sum of one dollar and twenty-five cents ($1.25) per acre, as 
above stated, at the times and in the manner menticned in this 
article, to wit: One-fifth (4) of the amount at the time of the making 
of this contract and the balance in nine (9) equal annual install- 
ments, with interest at the rate of ten (10) per cent. per annum, 
payable annually, upon all deferred installments, as is provided in 
section nine (9) of an act entitled “An act to provide for the selection 
and sale of lands that have been or may hereafter be granted by the 
United. States to the State of Nevada,” approved March 5, 1873, and 
the acts amendatory thereof and supplementary thereto. 
91 And it is hereby further provided and agreed that the 
party of the second part, his heirs or assigns, may at any 
time prior to the maturity of this contract make full payment for 


the land described in this article and receive from the State of Ne- ~ 


vada a patent for the same, issued in the name of the applicant. 
This contract 1s made upon the express conditions, viz., that if 
the said J. T. Williams, party of the second part, shall fail to pay 
the principal sum herein specified or the interest thereon or any 
part of the same according to the terms of this agreement, as is 
herein stipulated, then the land herein described shall immediately 
aud unconditionally revert to the State of Nevada and be thereafter 
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subject to sale in the manner and under the same conditions as 
though this contract of sale had not been made. 
Witness our hands and seals this second day of February, A. D. 


1884. 
C. S. PREBLE, [SEAL. ] 
Surveyor General and ex Officio Land Register. 
JOS. T. WILLIAMS. § [seAt.] 
Witness- : 


A. D. ROCK. 
J. C. POWELL. 


Notrt.—The first payment ($40.00) on this contract was made May 
22d, 1882, as shown by receipt No. 166. The second payment will be 
due one year from the date of this contract. Full payment may be 
made at any time. 


92 Endorsed: In U. 8. circuit court, 9th circuit, district of 

Nevada. United States, pl’ff, vs. J. T. Williams, def’d’t. 
Amended bill of complaint. Filed M’ch 17, 1886. T. J. Edwards, 
elerk. A. H.Garland, Att’y Gen., and Trenmor Coffin, dist. att’y, for 
pl’ff. J. D. Torreyson, Curtis & Burdett, & Abbott & Fuller, of 
counsel. 


93 Order Extending Time for Def’t’s Testimony. 
In the Cireuit Court of the United States, 9th Circuit, District of 
_ Nevada. 


Tue UNITED STATES 
v. In Equity. 
Jos. T. WILLIAMS. 


Upon good cause appearing therefor, it is hereby ordered that the 
defendant in the above cause have until the-first day of June, 1886, 
in which to take his testimony in theabove cause, and that the time 
designated in the sixty-ninth equity rule for the taking of testimony 
be, and the same is hereby, extended so as to include the said first 


day of June. 
SABIN, Judge. 


Endorsed: U.S. cir. court, dist. Nevada. United States vs. J. T. 
Williams. Order extending time to take defendant’s testimony. 
Filed M’ch 20, 1886. ‘T. J. Edwards, clerk. 


94 Order Enlarging Time for Complainant. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


Unitep Stratss, Plaintiff, 
Order Granting Time. 


v. 
J. T. Wiiii1aMs, Defendant. 


Upon good cause shown, it is hereby ordered that plaintiff have 
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60 days from and after the 31st day of May in which to complete 
the cross-examination of defendant’s witnesses and in which to take 
testimony in rebuttal in the above-entitled cause. 


May 29th, 1886. 
SABIN, Judge. 


Endorsed: In the cir. court of the United States, ninth circ., dist. 
of Nev. United States, pl’ff, vs. J. T. Williams, def’t. Order grant- 
ing time. Filed June 1, 1886. T. J. Edwards, cierk. 


95 Notice—Leave to Amend Answer. 
In the United States Circuit Court, Ninth Cireuit and District of 
Nevada. 
UNITED STATES 
vs. 
J. T. WILurAMs.. 


To A. H. Garland, U.S. Attorney General; Trenmor Coffin, U.S. dis- 
trict attorney ; J. D. Torreyson, Curtis & Burdett, Abbett & Fuller, 
solicitors and of counsel for plaintiff: 


GENTLEMEN: Please take notice that the above-named defendant 
will, through his solicitor and counsel, move the honorable court, on 
the next rule day or as soon thereafter as counsel can be heard, to 
be allowed to amend his answer to plaintiff’s bill of complaint, so 
that it may conform to the evidence given before the U. S. commis- 
sioner, T. J. Edwards. 


Carson, Nev., June Ist, 1886. 
T. W. HEALY, 


Solicitor for Defendant. 
H. K. MITCHELL & 
R. M. CLARKE, Of Counsel. 


(Endorsed :) U.S. cir. court, dist. Nevada. United States v. Jos. 
T. Williams. Notice of motion to amend answer. Due service of 
the within acknowledged this first day of June, 1886, reserving all 


right of objections to same. J. D. Torreyson, of counsel. T. Coffin. - 


Filed June 1, 1886. ‘Tl. J. Edwards, clerk. 


96 Decree. 


In the Circuit Court of the United States, Ninth Circuit and District - 


of Nevada. 


vs. 
J. T. Winirams, Defendant. 
The above-entitled cause came regularly on to be heard at the 


November term, A. D. 1886, of the circuit court. The same was 
argued by counsel and submitted to the court on the 9th of Novem- 
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ber, 1886, the same being a regular term day of said term of court; . 
and the court having duly considered the evidence in said cause and 
the arguments of counsel and the law applicable in the premises, 
now, therefore, it is considered, ordered, and decreed that the cer- 
tification and approval to the State of Nevada of clear list No. 2, 
which was founded on list No. 24 of the State of Nevada’s selection 
of lands under and by virtue of an act of Congress entitled “An act 
to grant to the State of Nevada in lieu of the sixteenth and thirty- 
sixth sections in said State,’ approved June 16, 1880, in so 
97 far as the same embraces the east half of the southeast quar- 
ter of section thirty-three and the west half of the southwest 
quarter of section thirty-four, all in township number eight north, 
range fifty (50) east, Mount Diablo base and meridian, was and is 
null and void, and the same is hereby set aside and cancelled, and 
that the contract between the State of Nevada and the said J. T. 
Williams, defendant herein, of date February 2d, 1884, for the sale 
of said lands by the State of Nevada to said J. T. Williams and all 
other contracts or agreements with the State of Nevada that may 
give him or appear to give him any right, title, or interest in said 
lands which is derived from, under, or through said clear list No. 2, 
based upon said list No. 24 of selections of lands by the State of 
Nevada, be, and the same are hereby, set aside and cancelled, and 
that said Williams have and take nothing under and by vertue of 
said contract or under and by virtue of any contract and agreement 
with the State of Nevada which may give or appear to give him 
any right, title, or interest in or to said lands which is derived from 
or through said list No. 24 or said clear list No. 2. 
98 It is further considered, ordered, and decreed that the said 
defendant, Williams, be, and he is hereby, perpetually en- 
joined and restrained against claiming any right, title, or interest in 
or to said lands under said certification thereof to the State of 
Nevada or under any contract or agreement with the State of Nevada 
in reference to said lands or any part thereof. 

It is hereby further considered, ordered, and decreed that the said 
defendant, J. T. Williams, deliver up to the State of Nevada to be 
cancelled all contracts or agreements that may give him or appear 
to entitle him to any right, title, or interest in or to said land above 
described, the title to which is derived from or under said list No. 
24, or from or under said clear list No. 2 or the certification thereto, 
or from or under any listing or certification of said lands to the State 
of Nevada by the United States or by any officer or agent of the 
Government of the United States. 

And it is further considered, ordered, and decreed that the de- 
fendant, J. T. Williams, execute and deliver to the State of Nevada, 

through its surveyor general and ez officio land register, a 
99 formal and proper instrument, which can be recorded, by 

which he shall convey and release to the State of Nevada any 
and allright, claim, or title he may have or claim to have in or to 
the said land above described. 

It is hereby further considered, ordered, and decreed that at the 
time of the selection of said lands by the State of Nevada said lands 
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were not subject to such selection and were not unappropriated non- 
mineral lands, but were appropriated and occupied as the mill site 
for a stamp quartz mill, said mill having been previously erected 
thereon, and that the certification of said lands to the State of Ne- 
vada was through fraud, inadvertence, or mistake and null and void, 
and that by reason of the premises there was no authority or juris- 
diction in the officers or agents of the Government of the United 
States to certify and list said lands to the State of Nevada. 

It is further considered, ordered, and decreed that plaintiff have 
and recover of and from said defendant, J. T. Williams, its costs 
of suit herein, taxed at $407.60, and that execution may issue therefor. 


GEO. M. SABIN, Judge. 
Dated November 26th, 1886. 


Endorsed: In the U.S. cir. court, ninth circuit, district of Ne- 
vada. The United States, pl’ff, vs. J. T. Williams, def’t. Decree in 
equity. Filed Nov. 26, 1886. TJ. Edwards, clerk. 


100 Service of Decree. 
In U.S. Circuit Court, 9th Circuit, District of Nevada. 
UNITED cme 


vs. 
J.T. WILLIAMS. 


I hereby admit service by certified — of the decree this day ren- 


dered and entered in the above-entitled cause. 
C. S. PREBLE, 


Surveyor General and ex Officio State Land Register of the State. 
Carson, Ney., Nov. 26, 1886. 


(Endorsed :) In U. S. circuit cotirt, 9th circuit, district of Ne- 
vada. United States vs. J. T. Williams. Acceptance of service of 
copy of decree by surveyor gen. of Nev. Filed Nov. 26,1886. T. 


J. Edwards, clerk. 
101 PL F’s Cost Bill. 
In U.S. Circuit Court, 9th Circuit, District of Nevada. 


UNITED mee 
US. Me:morandum of Plaintiff’s Costs. 
J.T. WILLIAMs. 
Be I ccens trate a cinseent pinceininta <wcneishiinie sib iininitnsitlew ameniteoce 127 20 
Special examiner, taking testimony in Washington, D.C.-. 70 00 
Fees of U.S. Commissioner T. J. Edwards, taking testi- : 
mony in Carson City, Nevada .----.-.---. ------___- 115 40 
U.S. district attorney’s docket fee_.--.-..---..-__-.-__- 20 00 
U.S. district attorney’s fees for 15 depositions taken and 
admitted in the case as evidence .---_.---. ~---..___- 75 00 
Allowed and taxed at..---2-.-- 222 ~~ $407 60 


Nov. 27th, 1886. 
T. J. EDWARDS, Clerk. 
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UnitTep STATES OF AMERICA, — 
District of Nevada, 


Trenmor Coffin, being first duly sworn, doth depose and say that 
he is the attorney for the United States in and for the district of 
| Nevada; that the above memorandum of costs and disburse- 

102. ments in said action and the items therein contained are 

correct, and that the disbursements have been necessarily 


incurred in said action. 
TRENMOR COFFIN. 
Subscribed and sworn to before me this 26th day of November, 


A. D. 1886. 
T. J. EDWARDS, 
Com’r U. S. Cir. Court, Dist. Nevada. 


To J. T. Williams, defendant, and to T. W. Healy and R. M. Clarke, 
his att’ys in the above-entitled action: 

You are hereby notified that plaintiff will move to tax the costs 
in said above-entitled cause, before T. J. Edwards, Esq., clerk of said 
court, at his office, in Carson City, Nevada, at 10 o’clock a. m. on 
saturday, Nov. 26th, 1886. A memorandum of plaintiff’s costs and 
disbursements is herewith served upon you. 


Carson, Nevada, Nov. 26, 1886. 
TRENMOR COFFIN, 
U.S. Dist. Att'y. 
Due service by copy admitted this 26th day of November, A. D. 


1886. 
ROB’T M. CLARKE, 
Alt’y for Defendant. 


Endorsed: In U.S. circuit court, 9th circuit, district of Nevada. 
United States vs. J. T. Williams. Memorandum of plaintiff’s costs. 
Filed Nov. 26, 1886. T. J. Edwards, clerk. | 


103 Minutes of Court. 
In United States Circuit Court, Ninth Circuit and District of Ne- 
| vada. 
UniTeD States, Complainant, \ 
v. 
JosEPH T. Wirti4Ms, Defendant. 


Minutes of court, showing proceedings had in said cause. 


UNITED aod 
v. 

J.T. WILLIAMS. 
APRIL 67TH, 1885. 


Upon motion and by consent of counsel, ordered that the hear- 
ing of the demurrer herein be, and the same is hereby, continued 


until the 20th inst. 
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Demurrer Submitted. 


. UNITED STATES 
v. 
Jos. T. WILLIAMS. 
AprIL 20TH, 1885. 
The demurrer herein was this day argued and submitted by coun- 
sel for the respective parties and taken under advisement. 


Order Overruling Demurrer. 


UNITED STATES 
v. 
Jos. T. WILLIAMS. 
APRIL 2383p, 1885. 

The demurrer in this cause having been regularly submitted 

104 and duly considered by the court, it is now ordered that the 
same be, and is hereby, overruled, and that defendant have 

to and including the rule day in June next to answer the bill of 


complaint. 
Order App’t’g Special Examiner. 


UNITED STATES 
VU. 
J.T. WILLIAMS. 
Nov’r 27, 1885. 
On motion and by consent of solicitors for the parties hereto, it 
is ordered that A. L. Fitzgerald, Esq., of Eureka, Nevada, be, and he 
is hereby, appointed a special examiner to take and report testimony 


in said cause. | 
UNITED STATES 


v. 
J.T. WILLIAMS. 
Marcu 16, 1886. 
On motion of plaintiff’s solicitors, it is ordered that they have 
leave to temporarily withdraw from the files and clerk’s office the 
bill of complaint herein. 


Order. Leave to File Amended Complaint. 
JNITED STATES 


v. 
J.T. WILLIAMS. 
: Marcu 17, 1886. 
On motion of complainant’s solicitors, it is ordered that 
105 leave be, and is hereby, granted to file an amended bill in 
this cause, and that defendant have twenty days to file his 
answer thereto. 
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Original Answer to Stand as to Am’d Bill. 


THE UNITED STATES 
v. 
J. T. WIL iaAMs. 
Marcu 22, 1886. 
On motion and by consent of solicitors herein, it is ordered that 
the answer on file shall be considered as the answer to the amended 
bill if defendant so desires. 


Requiring Def’t to Serve His Proposed Amendments. 


UNITED STATES 


v. 
J. T. WILLIAMS. 


JUNE 7TH, 1886. 


In consideration of defendant’s motion for leave to amend his an- 
swer, it is ordered that the proposed amendments be served upon the 
solicitors for complainant at or before four o’clock p. m. of to-morrow, 
and that the hearing of the motion be continued until Monday, the 


14th inst. 
106 Motion to Amend Answer Denied. 


UNITED STATES 
v. 

J. T. WILLIAMS. 

: JUNE 14, 1886. 

It appearing to the court that defendant has failed to file and 
serve the proposed amendments to his answer as required by the 
order of this court, it is ordered, on motion of solicitors for complain- 
ant, that said motion for leave to amend be, and the same is hereby, . 
denied. 

Publication of Testimony. 


UNITED STATES 


v. 
J. T. WILLIAMS. 
Ocr. 4, 1886. 


On motion of Mr. Torreyson, one of the complainant’s solicitors, 
it is ordered that the testimony in this cause be published, and that 
each party be allowed to withdraw the same for the period of five 


days. | 
Setting Cause for Trial, Xe. 


UNITED STATES 
Vv. 


J.T. WILLIAMS. 
Nov’r 1, 1886. 


On motion of Mr. Coffin, solicitor for complainant, ordered that the 
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name of A. E. Cheney be entered of record as associate counsel for 


complainant. . 
107 It is further ordered that this cause be, and is hereby, set 


for trial on Monday, the Sth inst. 
Trial. 
UNITED STATES | 


v. 
J.T. WILLIAMS. ( 
Nov’r 8ru, 1886. 
On motion of Mr. Healy, solicitor for defendant, ordered that the 
name of R. M. Clarke be entered as associate counsel for defendant. 
The trial of the cause was then proceeded with, and, pending the 
argument thereof, court adjourned until the 9th inst., 10 o’clock 


a.m. 
Submission of Cause. 


UnITED STATES 
v. 
J. T. -t 
Nov’r 97u, 1886. 
The trial of this cause was this day concluded by the solicitors for 
the respective parties, the matter finally submitted to the court, and 
by it taken under advisement. 


Order for Decree. 


Vv 


UniITED SraTEs 
Jos. T. WILLIAMS. 


Nov. 23p, 1886. 


This cause having been regularly tried and submitted and 
108 duly considered by the court, it is now ordered that a decree 
be entered herein pursuant to the prayer of the bill of com- 


plaint. 
Order Allowing Appeal, &c. 


UNITED STATES 


v. 
Jos. T. WILLIAMS. 
Nov’R 27, 1886. 

On motion of Mr. Healy, solicitor for defendant, it is ordered that 

an appeal herein to the Supreme Court of the United States be, and 

is hereby, allowed, and that defendant file a bond on appeal in the 

sum of twelve hundred dollars, to be approved by one of the judges 
of this court. 


ARI ae” ” 


gainers 
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109 Appearance of Deft. 
Appearance of defendant as entered in rule and order book, ce. 
THE UNITED StaTESs 
é. ke inated Def’t. J 


Upon filing written stipulation herein, ordered that the appear- 


>] 
4 


ance of T. W. Healy, Esq., as solicitor for said defendant, be, and 


the same is hereby, entered, and that this cause be now docketed 
for the defendant. 

Dee’r 28, 1885. 
. T. J. EDWARDS, Clerk. 


Order for Hearing Exceptions. 


UNITED STATES 
v. 
Jos. T. WILLIAMS. 

Exceptions to the sufficiency of defendant’s answer having been 
filed on the last rule day, and no amended answer having been filed, 
the said exceptions are hereby set down for argument the next rule 
day, to wit, the first Monday in September, before Hon. Geo. M. 
Sabin, judge. | 

TRENMOR COFFIN, 
Solicitor for Plaintiff. 
Tuesday, Aug. 4, 1885. 


110 Enrollment of Decree. 


In the United States Circuit Court for the Ninth Circuit and Dis- 
trict of Nevada. November Term, 1886. 


THe UNITED STATES, — 
v. 
JoserH T. WitiiAms, Defendant. 

The complainant filed its bill of complaint, which is hereto an- 
nexed, on the 18th day of December, A. D. 1884, against the said 
defendant. A subpoena to appear and answer in said cause was 
thereupon issued, returnable on the rule day in February, A. D. 
1885, and was served personally, previous to the return day thereof, 
on the defendant. 

The defendant appeared in said cause on the 27th day of January, 
1885, by T. W. Healy, Esq., as his solicitor, and on the 14th day of 
February, 1885, the defendant filed his demurrer to the bill of coni- 
plaint, which demurrer was overruled by the court and the defend- 
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: ant required to file his answer in the cause on or before the 
111 Ist day of June, A. D. 1885. On the first day of June, 1885, 

the defendant filed his answer to said bill, which answer is — 
hereto annexed. 

On the 26th day of June, 1885, the complainant filed its excep- 
tions to the said answer, which exceptions are hereto annexed, and 
on the 21st day of September, 1885, the exceptions were overruled 
by the court; which said last order is hereto annexed. 

A replication to the answer was filed on the 22d day of September, 
1885, which replication is hereto annexed. 

That on the 1st day of November, 1886, the testimony, proofs, 
and exhibits referred to therein, as hereto annexed, were all duly 
filed. 

On the 26th day of November, 1886, the said cause having been 
previously brought to a hearing, a final decree was made and en- 
tered therein in the words and figures following, to wit: 


In the Circuit Court of the United States, Ninth Circuit and Dis- 
trict of Nevada. 


THe UNITED STATES, amg 


vs. 
112 J. T. Wiiiiams, Defendant. 


The above-entitled cause came regalarly on to be heard at the 
November term, A. D. 1886, of the circuit court. The same was 
argued by counsel and submitted to the court on the 9th of Novem- 
ber, 1886, the same being a regular term’ day of said term of court, 
and the court having duly considered the evidence in said cause 
and the arguments of counsel and the law applicable to the prem- 
ises : 

Now, therefore, it is considered, ordered, and decreed that the cer- 
tification and approval to the State of Nevada of clear list No. 2, 
which was founded on list No. 24, of the State of Nevada’s selection 
of lands under and by virtue of an act of Congress entitled ‘‘An act 
to grant to the State of Nevada in lieu of the sixteenth and thirty- 
sixth sections in said State,” approved June 16th, 1880, in so far as 
the same embraces the east half of the southeast quarter of section 

thirty-three and the west half of the southwest quarter. of 

113 section thirty-four, all in township number eight north, range 
7 fifty (50) east, Mount Diablo base and meridian, was and is 
null and void and the same is hereby set aside and cancelled, and 
that the contract between the State of Nevada and the said J. T. 
Williams, defendant herein, of date February 2d, 1884, for the sale of 
said lands by the State of Nevada to said J.T. Williams and all other 
contracts or agreements with the State of Nevada that may give him 
or appear to give him any right, title, or interest in said lands which 
is derived from, under, or through said clear list No. 2, based upon 
said list No. 24, of selections of lands by the State of Nevada, be, and 
the same are hereby, set aside and cancelled, and that said Williams 
have and take nothing under and by virtue of said contract or under 
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and by virtue of any contract or agreement with the State of Nevada 
which may give or appear to give him any right, title, or interest 
in or to said lands which is derived from or through said list No. 
24 or said clear list No. 2. 
It is further considered, ordered, and decreed that the said 
114. defendant, Williams, be, and he is hereby, perpetually en- 
joined and restrained against claiming any right, title, or 
interest in or to said lands under said certification thereof to the 
State of Nevada or under any contract or agreement with the State 
of Nevada in reference to said lands or any part thereof. 

It is hereby further considered, ordered, and decreed that the said 
defendant, J. T. Williams, deliver up to the State of Nevada to be 
cancelled all contracts or agreements that may give him or appear 
to entitle him to any right, title, or interest in or to said lands above 
described, the title to which is derived from or under said list No. 
24 or from or under said clear list No. 2 or the certification thereto 
or from or under any listing or certification of said lands to the 
State of Nevada by the United States or by any officer or agent of 
the Government of the United States. 

And it is further considered, ordered, and decreed that the de- 
feudant, J. T. Williams, execute and deliver to the State of Nevada, 
through its surveyor general and ex officio land register, a formal 

and proper instrument which can be recorded, by which he 
115 shall convey and release to the State of Nevada any and all 
right, claim, or title he may have or claim to have in or to 
the said land above described. i 

It is hereby further considered, ordered, and decreed that at the 
time of the selection of said lands by the State of Nevada said lands 
were not subject to such selection and were not unappropriated, non- 
mineral lands, but were appropriated and occupied as the mili site 
for a stamp quartz mill, said mill having been previously erected 
thereon, and that the certification of said lands to the State of Ne- 

vada was through fraud, inadvertence, or mistake and null and void, 
and that by reason of the premises there was no authority or juris- 
diction in the officers or agents of the Government of the United 
States to certify and list said lands to the State of Nevada. 

It is further considered, ordered, and decreed that plaintiff have 
and recover of and from said defendant, J. T. Williains, 1ts costs of 
suit herein, taxed at $407.60, and that execution may issue there- 


for. 
GEO. M. SABIN, Judge. 
Dated November 26th, 1886. 


116 Whereupon the said pleadings, proofs, orders, and final 
decree, and taxed costs, together with other papers in said 
cause, are duly annexed hereto, and this decree is duly signed, filed, 


and enrolled pursuant to the rules and practice of the court. 
T. J. EDWARDS, Clerk. 


(On the 17th day of March, 1886, the complainant, under leave of 
the court first had and obtained, filed its amended bill of conn planes 


herein, which is also hereto annexed.) 
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Endorsed: U.S. circuit court, dist. Nevada. The United States 
vs. J.T. Williams. Equity. Enrollment of decree. Filed Nov. 26, 
1886. T. J. Edwards, clerk. 


117 Plaintiff’s Testimony ( Washington). 
In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 
Tue Unitep States, Plaintiff, 
v. In Equity. 
JosEPH T. Witti1AMs, Defendant. 


Be it remembered that at an examination of witnesses begun and 
held on the tenth day of January, A. D. 1886, and continued from 
time to time by adjournment until the twenty-fifth day of February, 
A. D. 1886, within which time the within testimony was taken, I, 
John B. Thompson, special examiner or commissioner, did cause to 
be personally present, at my office, No. 925 F street northwest, in the 
city of Washington, District of Columbia, Henry Howes, James J. 
Barnes, Joseph T'yssowski, Duane E. Fox, William W. Curtis, Lebbeus 
B. Ward, Samuel S. Burdett, and Frank A. Law, to testify on the paré 
and behalf of the plaintiff in a certain cause now pending in the 
circuit court of the United States, ninth circuit and district of Nevada, 
wherein The United States is plaintiff and Joseph T. Williams is 
defendant. 


118 | PUf?’s Test’y (Washington). 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


THe Unitep States, Plaintiff, 


a. °. bs Equity. 
JosEPH T. WituiAMs, Defendant. 


Met at the office of John B. Thompson, special examiner, No. 925 
“F” street northwest, Washington, D. C., Saturday, January 16, 
1886, at 10 o’clock a. m. 

. Present: Ek. H. Watson, Esq., assistant attorney, Department of 
Justice, and 8S. 8. Burdett, Esqr., representing the Attorney General 
of the United States, for the plaintiff, and E. C. Ford, Esqr., and 
James K. Redington, Esgr., for the defendant. 

The plaintiff here offers in evidence a certified copy, dated Jan- 
uary 7th, 1886, by the Commissioner of the General Land Office 
from the official records and files of his office, and asks that it be 
marked as an exhibit, whereupon it is by the special examiner 
marked “ Plaintiff’s Exhibit A.” Hee, 

The attorneys for the defendant object to the introduction of said 
certificate on the ground that the papers embraced thereby are in- 
competent, irrelevant, and immaterial. ; 

Mr. Watson here requests Mr. Burdett to conduct the exam- 
ination. 
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119 Henry Howes, a witness produced, sworn, and examined 
on the part of the plaintiff, says as follows: 


By Mr. BurvDetr: 


Q. State your name, age, residence, and occupation. 

A. Henry Howes; age, 56 years; residence, 125 Indiana avenue, 
Washington, District of Columbia, and occupation, nothing at 
present. 

Q. Have you ever held any position under the Government of the 
United States; if so, what position? State when you were ap- 
pointed and when your connection with that position ceased. 

A. Yes, sir; a clerk in the General Land Office. I was appointed 
January Ist, 1872, and my connection ceased August 1st, 1885. 

Q. What was your particular position during the last years of 
your service ? 

A. From November, 1880, I was chief of the pre-emption divis- 
ion. 

Q. What branch or division of the General Land Office was, dur- 
ing your term of service, charged with the duty of examining and 
adjusting selections of land made by the State of Nevada under the 
act of Congress approved June 16th, 1880, entitled “An act to grant 
to the State of Nevada lands in lieu of the sixteenth and thirty-sixth 
sections in said State?” 

A. The pre-emption division. 

Q. Did you as chief of the pre-emption division of the General 
Land Office become familiar with the details of the adjustment and 
examination of the selections of land by the State of Nevada under 
that act? | 

A. Yes. 

Q. Please state fully and in detail the various steps taken in that 
division while you were its chief touching the examination and ad- 
justment of a selection of land so made by that State. 


(Objected to by the defendant.) 


A. When the selections were first received in that division they 
were given to the book-keeper in the public land division, having 
charge of the posting and books of the State of Nevada, to be 

120 _ posted in the record or recorded on the tract book. After 
such lists or selections had been posted they were returned 

to the pre-emption division. After three months, or as early as pos- 
sible thereafter as the duties of the office would permit, the lists were 
compared or examined with the tract books for the purpose of ascer- 
taining whether or not there were any adverse claims of record, and 
when it was found that no conflicting claims existed to the selection 
such selections were embraced in a list for approval by the Com- 
missioner of the General Land Office to be forwarded or transmitted 
to the Secretary of the Interior for his approval. When such list 
was returned to the General Land Office approved a certified copy 
of such list was transmitted to the Governor of the State of Nevada, 
and a copy of such certified list was transmitted to the register and 
receiver of the United States land office of the district in which the 
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lands selected were situated. When in the examination of the 
original list with the records of the office it was found that adverse 
claims existed to any of the selections by the State they were sus- 
pended and the proper State authorities advised thereof, and unless 
the adverse claims were removed from the record the State selections 
were canceled. : 

Q. Look at the paper now handed you, marked or entitled “ list 
No. 24” of selections of land made by the State of Nevada, and state 
whether you have ever seen that paper before; if so, where, and what 
it is. 

A. (Taking the paper.) I have. I first saw it in the pre-emption 
division of the General Land Office. It is an abstract of selections 
numbered 24 of the Eureka series, Nevada. It is the original list. 


Plaintiff here offers said list No. 24 in evidence and asks that it 
be marked as an exhibit, and it is accordingly marked “ Plaintiff’s 
Exhibit B.” | : 


Q. Had the division under your charge any other designation 
during your incumbency as chief than the pre-emption 
121 = division; if so, what ? 
A. It was designated in the office as “ division G.” 

Q. At the time you were in charge of the pre-emption division 
had you occasion at any time to examine this list No. 24; if so, 
for what purpose? 

A. I had, for the purpose of noting on the list against the selec- 
tions for the east half of the southeast quarter of section 33, township 
8 north, of range 50 east, and the west half of the southwest quarter 
of section 34, township 8 north,’range 50 east, the words “ mill site” 
in pencil, said selections being embraced in a bracket against the 
words “ mill site.” 

Q. For what purpose did you make the memorandum or annota- 
tion, and with respect to what particular tracts of land? 


(Question objected — on the ground that the question assumes 
that the witness has already testified that he made marks upon the 
list.) 


A. My attention was called to the fact, I think, by the mineral 
division of the General Land Office that there was a mill-site claim 
to the tracts embraced in my answer to the previous question. I 
made it for the purpose of noting the conflict, so as to call the at- 
‘tention of the clerk who prepared the clear list for the approval of 
the Commissioner of the General Land Office and the Secretary of 
the Interior. | 

Q. Who, if any one, in the pre-emption division was specially 
charged with the duty of examining and passing upon selections of 
land by the State of Nevada under the act of June 16th, 1880? 

A. Mr. J. J. Barnes. 

Q. Did you, after you had made the note or memorandum on list 
No. 24, call the attention of Mr. Barnes to the fact ? 


(Objected to as leading.) 
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A. I do not think I did. 

Q. What was the effect, so far as the action of the General Land 
Office, particularly the pre-emption division, was concerned, of your 
writing the words “ mill site” in the margin opposite the said tracts ? 


(Question objected to.) 


A. It would have the effect of suspending the selections of 

122 said tracts from approval to the State. 

| Q. Please examine list No. 24 and state whether or not the 
note or memorandum so made by you thereon is now found on that 
list. 

A. I can make out the word “ mill-site,” but it 1s very faint and 
would hardly attract the attention of any other person not cognizant 
of the act of noting the word. 


(The defendant objects to all of the foregoing answer after.the 
word “ and” in the second line on the ground that it is not respon- 
sive to the question.) 


Q. You may state whether at the time you made the pencil an- 
notation on list No. 24 it was plainly written. 

A. It was. 

Q. State what its appearance is now and the cause of its present 
appearance, if you know it. 


(Question objected to on the ground that it calls for mere expert 
opinion of the witness without any previous showing that the wit- 
ness,is an expert competent to testify in.that regard.) 


A. It is hardly legible, being very faint, and I know of no cause 
for its present condition. 

Q. When did you first discover the changed appearance of said 
note or memorandum ? } 

A. I think it was in the month of May last that Mr. Johnston, a 
clerk in the pre-emption division, was examining a contested case 
in which either one or both of these tracts selected by the State was 
in conflict; that upon examining the records of the public land 
division he found that both of the tracts embraced In sections 3: 
and 34, 8 north and 50 east, had been approved to the State of Ne- 
vada under the act of June 16, 1880. When he informed me.of this 
fact I at once examined list No. 24 and found that the notation 
against said tracts, to wit, the words “ mill site,” had been nearly ob- 
literated, so much so that I called upon Mr. Barnes, who made up 
the list for approval embracing these tracts, and asked him if he 
noticed the notation. 

Q. You may state whether the ordinary and necessary uses 
123 ~=to which list No. 24 were put would cause the obliteration 
or account for the present condition of the list with respect to 


that notation. 


(Objected to.) 
A. I should say not. 
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Q. Did you make the erasure or direct or cause it to be made, or 
do you know who did make it? 

A. I did not, and do not know who did. 

Q. Was any clerk in the General Land Office in the proper dis- 
charge of his duties authorized to make such erasure ? 


(Objected to.) 


A. He was not. 

Q. While this list No. 24 was in the General Land Office, prior to 
its being taken up and acted on on May 3, 1883,in whose particular 
charge or custody was it? 

A. It was in what are called the “school files” of the pre-emption 
division, and no one in the pre-emption division would have any 
occasion to examine the list excepting Mr. Barnes and myself. 

Q. During the period that you occupied the position of chief of 
the pre-emption division were the records and files open to exami- 
nation of persons having business before that office and division ? 

A. They were. 

Q. Please explain the method by which parties or their agents or 
attorneys obtained access to the papers, records, and files of the di- 
vision under your charge. 

A. It would be through cards sent in from the attorneys’ room. 
When such cards were received through the messenger the papers 
called for in the card would be given him to deliver to the agents 
or attorneys calling for them for inspection in the attorneys’ room. 

Q. While you were the chief of the said pre-emption division did 
vou know of one Joseph T. Williams, of Nevada, being an applicant 
or claimant for the title to any tract of public land in that State? 

A. It is my impression that he was interested in one or both of the 
tracts in list No. 24 against which the notation “ mill site” was 

made. 
124 Q. Was said Williams represented by an attorney or agent; 
and, if so, who was such attorney or agent? 


(Objected to as incompetent and not the best evidence of the fact.) 


A. I don’t know as 1 can state positively who his attorney was 
but it is my impression that Mr. E. C. Ford was his attorney. 

Q. While said list No. 24 was pending in the General Land Office 
was it subject to inspection by any person representing the Diate of 
Nevada or Joseph T. Williams? 


A. It was. t 

Q. Do you know whether it was inspected by any person in the } 
interest of the State of Nevada or Joseph T. Williams; if so, by 
whom ? 


A. I think it was inspected by Mr. Ford or his clerk, Mr. Patter- 
son. 

Q. Was any record kept in the pre-emption division of the fact 
that papers in a given case were sent for from the attorney’s room ? 

A. No, sir. 

Q. If said list No. 24 had been sent for from the attorney’s room 
would it have been possible for any one acting in the interest of Wil- 
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liams to have erased the words “mill site” from that list without 
that fact immediately coming to your knowledge? 


(Objected to.) 


A. Yes. 

Q. If the erasure of the words “ mill site” from said list No. 24 
had been made in the attorney’s room or elsewhere without author- 
ity what would have been the effect of such erasure on the action of 
the pre-emption division so far as the existence of an adverse claim 
to the tracts opposite which the words had been originally written 
was concerned ? 


(Objected to.) 


A. It would cause the selections to be approved to the State. 

Q. Where the files of the General Land Office show a claim ad- 
verse toa State selection is pending in any. division of the office 
what is the course of procedure in the pre-emption division as to the 
State selection ? 


(Objected to.) 


A. The proper State authorities are notified of the suspen- 
125 sion by reason of the adverse claim and the State is allowed 
to contest the adverse claim or relinquish. 
Q. Does the final allowance or disallowance of a State selection 
depend upon the prior or cotemporaneous disposal of the claim ad- 
verse thereto ? 


(Objected to.) 


A. In cases of pre-emption claims, homesteads, or other claims 
under the public land laws, made prior to the State selection, the 
selections would be canceled unless it might be shown that in case 
of a pre-emption filing it was invalid; but in case the land should 
prove to be mineral the selection would be canceled, mineral land 
not being subject to selection by the State or entry under any of 
the public land laws, it being disposable only under the mineral 
laws. 

Q. Where a selection by the State is pending, and there is also 
pending a claim for the same tract adverse to the State’s right of 
selection, when will it become proper, under the regular course of 
procedure, to dispose of the State selection ? 


(Objected to.) 


A. When the adverse claimant attempts to prove up, after due 
notice, the State would then have the right to contest the claim. If 
it failed to contest, the adverse claimant would be allowed to perfect 
his claim and the State selection would be canceled. 

Q. Where a State selection is pending, and there is also upon the 
files of the General Land Office a pending claim adverse thereto, 
would or would not the office proceed to the disposal of the State 
selection without reference to the fact of the pendency of such ad- 
verse claim ? 
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(Objected to.) 


A. The proper State officers, through the register and receiver, 
would be advised if it was a prior claim and be allowed sixty days 
to show cause why the State selection should not be canceled. In 
case no appeal should be taken from such decision within the time 
required by the rules of practice, the selection would be canceled. 
In case the conflicting claim is found to be subsequent to the State 
selection, it would be canceled and the selection approved. 


126 The examination is here adjourned—at 2.30 o’clock p. m.— 
until Monday, January 18th, 1886, at 10 o’clock a. m. 


Met on Monday, January 18th, 1886, at 10 o’clock a. m., pursuant to 
adjournment. | 

Present: 8S. S. Burdett, Esqr., on the part of the plaintiff, and E. 
C. Ford, Esqr., and James K. Redington, Esqr., on the part of the 
defendant. 


Whereupon the examination of the witness, HENry Howes, is 
proceeded with as follows: 


By Mr. BurpDetr: 


Q. You say that where a conflicting claim 1s found to be subse- 
quent to the State selection it would be canceled and _ the selection 
approved. Please state whether the adverse claim would be canceled 
and the State selection approved in the General Land Office if it ap- 
peared that the adverse claim, though received at the General Land 
Office subsequently to the State selection, had its inception prior to 
the selection of the land by the State. What is the usual practice in 
such cases ? 

A. In such a case that would be considered a prior claim, and the 
State would be notified of the existence of the prior adverse claim and 
of the conflict. 

Q. Would not there usually be a hearing? : 

A. Yes, sir; a hearing would usually be ordered to ascertain the 


facts. 


Q. You have in the testimony heretofore given by you referred to 
the public land laws and mineral laws. Under which of these laws 
does a mill-site claim arise? 

A. Under the mineral laws. 

Q. What branch or division of the General Land Office is charged 
with the duty of examining and passing upon applications for pat- 
ents for mill-site claims? 

tes The mineral division, or, as it is otherwise designated, division 
Q. Where a mill-site claim is pending in the mineral division and 
a State selection under the act of June 16, 1880, embracing the same 
tracts of land is pending in the pre-emption division would it be in 
order for the pre-emption division to take up the State se- 

127 _~—silection and certify the land to the State before the mill-site 
claim had been acted upon by the mineral division ? 


1s 
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A. No; if the fact was known the case would be adjudieated in 
the mineral division. 

Q. Please look at Plaintiff’s Exhibit “A” that is now handed to 
you, Mr. Howes, and state whether you are the Henry Howes who, 
with J. J. Barnes, executed, under date of May 3, 1883, the certificate 
found in the first paper in that exhibit in the following words : 
“The tracts embraced in the following list have been carefully ex- 
amined, and are found to be free from conflicts and to inure to the 
State for the purposes indicated.” 

A. I am. 

Q. In view of the fact that there was at that time pending in the 
General Land Office a claim fora mill site on a part of the tracts 
embraced by list No. 24, to which you have heretofore referred, 
please state under what circumstances you happened to unite in said 
certificate. 


Question objected to by Mr. Redington. 


A. Mr. Barnes had charge of making up clear or approved lists, 
and I trusted to him entirely in making these lists, and when he 
presented me one I merely signed it, and the list was sent to the 
Commissioner for approval. It was my practice to sign the certifi- 
cates without examining personally the records to see as to their cor- 
rectness. 

Q. Can you state to what mill-site claim you referred when you 
wrote the words “ mill sites ” on list No. 24? 

A. I do not know as I can give the full title to the mill site, but I 
know it was a Philadelphia mill site. 

Q. New Philadelphia? 

A. Yes, sir; I think that is the name. 

Q. Do you recollect the names of the interested parties? 

A. There was only one gentleman—one party—that I know of 

of being interested, and I saw him. His name was Ward. 
128 Q. Was it Matthiessen and Ward ? 
A. Yes, sir; it was. 

Q. At the time you united with Mr. Barnes in the execution of 
the certificate found on Plaintiff’s Exhibit A had you been informed 
or advised by the mineral division that the application for a patent 
on the New Philadelphia mill-site claim had been disposed of by 
that division ? 

A. I had not. 

Q. If at the time list 24 was taken up for action in the pre-emp- 


tion division the words mill site had still been on that list would 


the certificate that the lands were free from conflict and inured to 
the State of Nevada have been made? 

Mr. Repinaton: I object to that question. He cannot testify as 
to what might have been done ina particular case in the General 
Land Office. It is utterly incompetent. | 


A. It would not. a 
Q. At the time this list No. 24 was originally received at the Gen- 
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eral Land Office did it bear the signature of any one as the select- 
ing agent of the State of Nevada? 

A. I cannot answer as to that fact at that time. I did not then 
examine it. : 

Q. Please examine letter dated August 28, 1883, addressed to the 
register and receiver at Eureka, Nevada, and signed N. C. McFar- 
land, Commissioner, which is a part of Plaintiff’s Exhibit “A,” and 
state who wrote the original letter of which this exhibit is a copy. 

A. I think that Mr. Barnes wrote the original letter. 

Q. Can you state the circumstances under which that letter to the 
register and receiver at Eureka, Nevada, happened to be written ? 

A. The attention of Mr. Barnes or myself was called to the fact in 
the summer that the list of selections was not signed by the State 
selecting agent, and thereupon it was returned for his signature at 
this date (pointing to the date of the letter). 

Q. At the time of the writing of the letter of August 28, 1883, re- 

turning list No. 24 for the signature of the selecting agent of 
129 the State, were you conscious of the fact that action had al- 

ready been had on that list by the pre-emption division and 
the lands certified to the State of Nevada? 

A. I was not. | 

Q. I now hand you letter dated April 4, 1883 (I guess you will 
find it), written by Curtis & Burdett. I ask you to state whether you 
have seen it before, and, if so, where? 

A. (Examining letter.) I saw this in the pre-emption division of 
the General Land Office. 

Q. Now state what the paper is. Just describe it briefly and say 
what it is. 


Mr. RepineTon: I object to this question upon the ground that 
the paper itself is the best evidence of its contents and its character, 
and itis incompetent for the witness to testify to what it is. 

Mr. Burpetr: Now, then, Mr. Howes. 


A. This is a letter from Curtis & Burdett, dated April 4, 1883, ad- 
dressed to Hon. N.C. McFarland, Commissioner of the General 
Land Office, submitting a-protest and argument in support thercof 
against the approval of the selection of the State of Nevada, under 
the act of Congress approved June 16, 1880, of the E. 3 of S. E. } of 
— 30, township 8 N., range 50 E., Mount Diablo meridian, Ne- 
vada. 

Q. State if the letter is accompanied by any other document, and 
if so, briefly what the document is, and whether any acknowledg- 
ment in writing is upon the accompanying paper. 


Same objection made as before. 


A. The letter covered a protest from Franz O. Matthiessen and 
Lebbeus Bb. Ward, by Curtis & Burdett, their attorneys, protesting 
against the approval of the said State selection. It appears to have 
been served. On the back of it a receipt of the protest is’ acknowl- 
edged under date of April 4, 1883, by E. C. Ford, attorney for claim- 
ant under the State. 
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130 Mr. Burpett: Mr. Commissioner, I offer those papers 
now—the letter and accompanying paper—in evidence and 
ask to have them marked as “ Plaintiff’s Exhibit C.” 

Mr. Revineron: The introduction of the paper is objected to on 
the ground that the paper itself is incompetent and immaterial, and 
upon the further ground that upon its face it purports to be an offi- 
cial record of the United States and, from statement of counsel, to 
have been out of the possession of the United States and in private 
custody prior to the time when it is here offered in evidence. 

(The paper was here marked by the examiner “ Plaintiff’s Ex- 
hibit C.”) 

Q. When was this paper received at or in the pre-emption division 
of the General Land Office? 


Objected to. 


A. It appears to have been received April 6, 1883, in the pre- 
emption division. 
Q. Upon its receipt what, if anything, was done with it? 


Mr. Repinetron: That is objected to. 


A. On the same day it was referred to division “ N.” 

Q. Was any note or memorandum made by you or under your 
direction on or in that list 24 upon the receipt of this protest against 
the State selection ? 

A. Not that I am aware of. 


Mr. Burpetr: I think that is all I have to ask Mr. Howes now. 

The Witness: | wish to make a correction as to the date my 
attention was first called to the listing of. the tracts before referred 
to to the State of Nevada;. that instead of its having been called 
to my attention in May, 1885, I am satisfied now that it was in De- 
cember, 1883. 


131 Cross-examination by Mr. REDINGTON : 


Q. If I understand you correctly, Mr. Howes, during your in- 
cumbency of the chief of the pre-emption division you made no per- 
sonal examination of these lists that were certified to the State of 
Nevada. That was done in the first instance by Mr. Barnes, whose 
examination you adopted as correct and upon it performed any 
function that you, by the practice, was called upon to perform in 
respect of the lists ? 

A. Yes, sir. 

Q. In respect of this particular list No. 24, did you examine it or 
look at it at all at the time you united in the certification to the 
State? 

A. No, sir. 3 

Q. Then you had simply presented to you the list No. 2 of lands 
inuring to the State of Nevada ? 

A. (Examining list.) Yes,sir; ciear list No. 2. 

Q. Which list had been made up, in some manner to you persons 
ally unknown, by Mr. Barnes? 
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A. He prepared the list. 

Q. In a way to you personally unknown? 

A. Yes. : 

Q. As to what appeared upon that list No. 24 when Mr. Barnes 
prepared that clear list No. 2 to the State, you do not know from 
your own information and knowledge, independent of what you 
have learned from an examination of these papers here ? 

A. No, sir. 

Q. Whether it contained or not any annotation made by you, you 
do not know? I mean leaving out of view anything you have 
learned from examining these papers here, divesting yourself of all 
that you have learned here. 

A. No, sir. 

Q. At the time you united in that certificate did you examine the 
tract books in the land office ? 

A. No, sir. 

Q. Or the plat book ? 

A. No, sir. 

Q. Or any other record of the office ? 

A. No, sir. 

Q. In the ordinary practice of the office would any examination 

for certification be made of any other records than the orig- 
132 _ inal State selection, the tract book, and the plat book ? 
A. No, sir. . 

Q. In making up the list to the State was the original State selec- 
tion list always examined ? 

A. Yes, sir; it was examined in connection with the tract book. 

Q. What do you mean by- that? ' 

A. Before the clear list is made up the original list would be ex- 
amined with the tract book to see whether or not there might appear 
any conflicts of record which had not been noted on the list by the 
book-keeper. It is usually the practice of the book-keeper when he 
is posting lists of this kind to enter any conflicts which may appear 
on the record against the selection. 

Q. Appear on the tract books you mean ? 

_ A. Any adverse claims that might appear on the tract books; yes, 
sir. 

Q. Would the book-keeper note on the original State selection list 
any conflict which might appear on the tract books at the time he 
posted the list ? 

A. He should have done so under the rules. 

Q. And thereupon the list was returned to your division ? 

A. Yes, sir. 

Q. And nothing would appear on the list when it got back to your 
division except what appeared on the tract books ? 

A. Yes; unless some annotation might have been made while it 
was In the division before being sent up. 

Q. The list as returned to you from the book-keeper would be the 
same list that you sent up to the book-keeper, with the addition of 
any conflict which might appear on the tract book ? 

A. Yes, sir. 
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Q. And now when the list comes to be examined in your division 


_you say another examination of the tract book would be made? 


A. Yes, sir. 

Q. To see whether any further conflicts had been noted on the 
tract books since the first examination ? . 

A. Yes, sir. 
133 Q. What examination world be made by your division of 
plat? 

A. There would be no examination of the plat unless there might 
be some doubt as to the area which might be in a legal subdivision. 

Q. The plat book, then, was not a book which was resorted to for 
the purpose of diseovering conflicts ? 

A. No,sir. 

Q. Then I am right in understanding that, so far as conflicts were 
concerned, you looked only to the tract books and such notes as 
might have been made upon the list itself? 

A. Yes, sir. : 

Q. Those records showing the laud to be clear, they were listed to 
the State? 

A. I will say this: that in Nevada and other mineral States we 
would usually, as the mineral division did not have abstracts of 
filings and entries noted and posted on.the tract books, consult that 
division as to whether or not there were any mineral claims—that 
is to say, if the land was in the vicinity of any mineral withdrawals. 

Q. Was that done in this case? 

A. I do not know. I cannot tell you as to that. 

Q. If, at the time your division sent the list to the book-keeper to 
be posted on the tract book, there appeared any annotation upon 
the list showing an adverse claim, would the book-keeper have noted 
that upon the tract book ? 

A. I think not. 

Q. It is the duty of the book-keeper, is it not, to note upon the 
tract book whenever he posts any paper required to be posted any 
conflict that appears upon the face of the paper? 

A. No, sir. | 

Q. Are you not mistaken in that? Suppose an entry paper: had 
been sent to the book-keeper showing upon its face a conflict, would 
it not be the duty of the book-keeper to note that conflict on the, 
tract book ? 

A. I think not. He can only note conflicts. 

Q. That is exactly what-I am supposing; that the paper sent to 
him for posting showed on_ its face a conflict. Would it not be his 

duty to show that on the tract book ? 
134 A. No, sir; he can only make records from official papers. 
Any memorandum that might be made in the pre-emption 
division upon that paper he would not be authorized to note upon | 
the tract book. | 

Q. List No. 24 has an annotation upon it which you have testified 
was made by you, to wit, the words “ mill site” opposite the tracts 
in controversy. Please look at the list through this magnifying 
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glass which I give you and say whether you are still of opinion that 
that.memorandum was made by you. 

A. (After examining list.) Yes, sir. 

Q. Opposite the same tracts are two certain other notes. Are 
those in your handwriting? | 

A. No, sir. 

Q. Can you tell me whose handwriting they are in? 

A. I think they are in the handwriting of Mr. Hirth, who posted 
the books—Mr. John Hirth. 

Q. Who was Hirth and what was he? 

A. He was book-keeper, assistant to Mr. Kohr, who had charge of 
the Nevada desk, posting the Nevada returns. 

Q. And you think this additional writing was in the handwriting 
of the book-keeper ? 

A. Yes, sir. 

Q. One reads: “See letter to Leon Abbett, ‘C,’ Mar. 9, 1882.” Can 
you tell me how the book-keeper came to make an annotation of 
that kind opposite those tracts? 

A. He probably found it upon the tract book. 

Q. The same annotation ? 

A. The same annotation. 

Q. Then there must have appeared something on the tract book 
other than the record of an entry ? : 

A. Yes, sir. 

Q. Well, with that fact before your mind are you still of opinion 
that if this list had gone up to the book-keeper with “ mill site ” 
written opposite these tracts that the book-keeper would have paid 
no attention to it? 

A. He would not have noted it. That annotation was made, prob- 

ably, originally—if you want to know—if you want me to 
135 state how I think it came there—by Mr. Kohr, who had a 

practice when he wrote about any particular tract of land or 
a record to make the memorandum on the tract book. 

Q. Now, do you think that the man who posted this list on the 
tract book would have copied an unauthorized memorandum which 
he found on the list, and yet have failed to note on the tract book 
an annotation which the list showed in the way of a conflict? 

A. Yes, sir. 

Q. He would have done one and not the other? 

A. I think he would have done one and not the other.. The one 
was done in the course of business. It was his duty to note what he 
found on the tract books, whether conflicts or other information. 

Q. But not his duty to put on the tract book what he found on 
the list ? | 

A. No, sir. 

. Has that always been the practice in the General Land Office ? 
. So far as I know ; yes. 

. That was a mere memorandum put on the tract books ? 

. Certainly. 3 

. But it was a mere unauthorized memorandum ? 

. No; because it had been acted upon by division “ C.” 
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Q. There are two brackets upon list No. 24, Mr. Howes, one on the 
rigit and the other on the left, each enclosing the tracts in contro- 
versy, and both now very distinct, are they not ? 

A. Yes, sir. 

Q. Can you tell me who put those brackets there ? 

A. I think I did at the time I put the words mill site, to call the 
attention of the person having in charge this list to the fact of the 
mill-site claim. 

Q. Now, supposing you had examined this list at the time and 
had found it in exactly the condition it is now in, with these two 
brackets, the annotations, and the indistinct words mill jsite, would 
you have listed the lands to the State with that paper lying before 
you? . 

A. I think I should not. 
136 Q. In other words, there is enough on this paper to have 
attracted your attention to the conflict ? 

A. It would have attracted my attention for the reason that my 
attention had been called to the matter before. 

Q. I am asking you now simply with reference to the paper. Sup- 
pose nothing had ever been said to you and you were examining the 
list independently of any extraneous information you had acquired, 
is there not enough on the face of this paper to have attracted your 
attention to the fact that there was a conflict as to these tracts ? 

A. There is. 

Q. It was sufficient to cause inquiry, and an inquiry made of the 
mineral division would have developed the fact of the contest, would 
it not? 

A. Yes, sir. 

Q. What are these various check-marks down on the left hand 
side of the list in pencil ? 

A. I presume that was done by the book-keeper. I do not know 
why it was put there. 

Q. Do you know whether there were annotations made there by 
Mr. Barnes at the time he prepared list 2? 

A. No, sir. 

Q. Mr. Howes, who first called your attention to this mill-site ap- 
plication ? 

A. Well, it is my impression that it was Mr. Tyssowski, but I 
think Mr. Curtis was there and this man Ward. That is my im- 
pression. 

Q. Have you any distinct recollection about it ? 

A. No; not of the particulars. 

Q. Do you recollect anything that was said at the time? 

A. No further than that there was an adverse claim—an adverse 
mill-site claim. 

Q. Do you recollect that independently of anything that you see 
now upon this paper? I want you to relieve your mind of anything 
you have seen here and say, entirely independent of the papers, 

whether you have any distinct recollection about it at all. 
137 A. Oh, yes; as to this claim and its being adverse to the 

State selection, but I cannot without examining the papers 
describe the tracts affected by the claim. 
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Q. And you think Mr. Tyssowski was the gentleman from the 
mineral division who called your attention to the matter? 

A. Yes, sir. 

Q. Can you tell me when that was? 

A. I think it was some few months after the list was received. 

Q. I wish, Mr. Howes, that you would fix that matter as definitely 
as you can without conveying in your answer any impression that 
you got from the examination of these papers. Just divest yourself 
of all matters pertaining to these papers, and tell. me whether you 
have any recollection whatever as to the time when the communi- 
cation was made to you. 

A. I know at the time that this matter was presented to me that 
the selection was in the hallway, where we kept our selections—in 
the case in the hallway—and when my attention was called to this 
claim that I went into the hall and took the selection out of the 
case and there noted upon it this annotation. 

Q. Well, does that circumstance in any way enable you to fix the 
date of the occurrence? 

A. No; but it was long prior to the listing. 

Q. How do you know that? 

A. Because the list had not been made up, and they were being 
pressed, I know, by the agent for the State to have these lists pre- 

ared. " 

Q. Well, why do you know that at the time you made the exami- 
nation in the hall and the annotation that the list had not been 
prepared for approval ? 

A. Because there would have been no object in noting it there 
then. ‘The title would have already passed if it had been listed. 

Q. After you get through what did you do with this list 24? 
Did you place it in the files in the same place as before? 

: A. Yes, sir. 
138 Q. Now, you have already testified, Mr. Howes, that at the 
time the letter of August 28, 18838, was written, sending this 
list back to the register and receiver to have the signature of the 
-selecting agent attached, which was subsequently to the approval of 
the list, that you had no knowledge of the fact that the list had been 
certified to the State. Now, it appears that on at least one occasion 
you examined this matter after the certification and wrote official 
communications about it, inadvertently overlooking the fact that the 
land had been certified to the State. Now, supposing. the commu- 
nication with reference to the mill site had been made to you after 
the listing, to make the annotation, you would have gone to the 
same place to find the list that you have already testified to, to wit, 
to the hall, would you not? - 
: A. Certainly; I should have gone wherever the list might have 
been. 

Q. If that isso, and you had taken out the list, might you not 
have made that annotation on it, notwithstanding the fact that the 
list had been made to the State? | 

A. I would not. 

Q. Why, what was there concerning the circumstances of the case 
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' that would have particularly directed you to the listing in the one 


instance and not in the other ? 
A. The fact of the listing itself would show. 
Q. The list itself would show that it had been certified at the time 
the letter of August 28, 1888, was written ? 
A. That was a matter I know nothing about. 
merely passed to me pro forma to pass. 
Q. Then’ with this letter of August 28th you had nothing to do; 
only to put your initials on it? 
A. That is all. , 
Q. Then you do not intend, in your answer to that question, to say 
that at the time of the letter of August 28th, 1883, you made any ex; 
amination to see about the listing ? : 
A. No, sir. ‘ 
139 Q. Now, I go back again to the original question as to the 
date when this communication was made to you, and ask 
again how you know it was made prior to the listing. : 
A. Well, I think it was made soon after the list was received and 
before it was in order to be taken up. 
Q. Well, I do not ask you what you think about it. 
now for your bare recollection. ‘ 
A. That is my recollection, and in addition to that is the fact that 
thé list was withdrawn for examination. ; 
Q. What do you mean by that? | : 
A. This contest between Mr. Ward and this Williams was on at 
that time, and they were examining the list and the papers. Mr: 
Ford had in the meantime sent in his card for this list. ' 
Q. Well, I still do not understand you. Please state, Mr. Howes 
what, if any, reason you have derived from your present recollec; 
tion, outside of these papers, for saying that this communication 
was made to you before the listing. Now, have you any recollection 
about it at all? é 
A. I have the recollection that soon after my attention was 
called : 
Q. Why do you say “soon after?” Now, I want you to answer; 
A. Well, I see that on the day the list was received 
Q. I want you to leave out of consideration these papers I havd 
shown you, and then tell me from your recollection what occurred 
at the time. | 
A. I can tell you this: that if this State selection had been listed 
at that time and it had come to my attention and I had known 
about it, the matter would at once have been called to the attention 
of the office. j 
Q. But suppose the certification had been made and you did nos 
know of it, would not you still have put the annotation on the list? 
My question supposes that you did not know of the listing, and that 
it was not called to your attention by anybody, but that inf 
140 that condition of affairs somebody from the mineral divisiort 
called your attention to it. Would not you then have made 
the annotation ? | ‘ 
A. Hardly. The annotation should have been made, as that.was 
9—157 ‘ 
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done, for the purpose of checking the examiner—as a check on the 
examiner. 

Q. You do not understand me. Iam supposing that your are 
sitting in your place in the pre-emption division without any knowl- 
edge of the matter whatever, without knowing that the list had been 
taken up or certificate issued, and, sitting there in that position, some 
one came in from the mineral division and told you of the conflict, 
without any knowledge on your part, as I said before, of the fact of 
the listing or otherwise of the land to the State. You then go into 
the hall, take this list out of its proper place in the files. Now, going 
there in that frame of mind and that knowledge, would not you 
have made the memorandum on the list? 

A. I might have; perhaps so. 

Q. Are not you certain that you would? 

A. It might have been done, but the probability is that it would 
not have been done, for the reason that 1f there had been any note 
made on there it would be made entirely as a check to the exam- 
iner. If the list had been certified there would have been no neces- 
sity for making the annotation. 

Q. Well, but I am assuming that you do not know that the list 
had been certified. I am asking you now and assuming that at the 
time the communication was made that the list had been examined 
and certified, but you did not know it. Would not you then have 
made the annotation ? 

A. It is barely possible. 

Q. Would not you have certainly done it ? 

A. I do not know. 

Q. But why not? The patent had gone to the State, but you did 
not know that. I am assuming that you did not know that. You 
then get this information from the mineral division and go out in 
the hall. Now, under those circumstances, don’t you think you 

would have 
141 Mr. Repineton: Why, of course you would. Can you tell 

me what case it was that Mr. Johnson was examining in the 
pre-emption division and when it was examined ? 

A. I cannot. 

Q. Was there any controversy referring to these lands ? 

A. Yes; he had up some contest case in which one of these tracts 
was involved. 

Q. And that was the first your attention was brought to it? 

A. Yes. 

Q. He was examining some claim to that same land, discovered 
that the land had been listed to the State, and thereupon called your 
attention to it? 

A. Yes. 

Q. And that was the first you knew of it? 

A. Yes; the first I knew of it. 

Q. Then, whenever it was that you made this annotation, you did 
not know that the land had been listed to the State ? 

A. I did not know it had been listed at any time prior to this 
time; but, as I before said, my impression —— 
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Q. (Interrupting.) But I don’t want your impression. Now, Mr. 
Howes, this list of land No. 24, after it got back to your division 
from the book-keeper, was placed in this book-case in the hall ? 

A. I presume so. 7 

Q. That is where you found it when you made the annotation ? 

A. Yes. 

Q. That was the place for it? 

A. Yes. 

Q. I think you testified the other day that during the pendency 
of that list in your division and before its certification no person in 
the office would have had occasion to consult it except yourself or 
Mr. Barnes—there in your division or elsewhere. 

A. I think the answer to that question was as to whether any 
person 1n my division would need to consult it. Mr. Barnes and I 

would be the only ones. 
142 Q. You refer to our division alone ? 
A. Yes, sir. 

Q. Suppose an examiner in your division should come across an 
ex parte pre-emption proof, and upon going to the tract book should 
discover it was In conflict with a State selection, would he not have 
occasion to examine it ? 

A. No; he would pass it over to Mr. Barnes or myself. 

Q. Are those book-cases in the hall locked ? 

A. No, sir. 

Q. Anybody who knows where the papers are can go there and 
open them ? 

A. Yes. 

Q. You described the other day, Mr. Howes, the method by which 
papers were sent from your division to the attorneys’ room upon 
call. Atthe time of your incumbency-was there any limitation 
upon the right of anybody to send for papers to be examined ? 

A. I think it was limited to attorneys. 

Q. In your entire experience did you ever deny access to papers 
or records in your division where attorneys sent in for them, whether 
they were attorneys of record or not? 

A. If they sent in a card we made no examination to see whether 
they were attorneys of record. 

Q. Then anybody could have sent in a card from the attorneys’ 
room and asked for this list and would have had it? 

A. Yes. 

Q. Have you any recollection whether any such thing as that was 
done in this case otherwise than as you have already testified ? 

A. No, sir. 

Q. Do you know it was not done? 

A. No, sir. 

Q. Now, during the time that this list was pending you say that 
you were of the impression that a man named Williams was inter- 
ested in the selection in some way, and that he was represented by 
Col. Ford ? 

A. Yes, sir. 
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Q. Have you any recollection of anybody being interested against 
Williams ? 
A. Yes, sir. 
143 Q. Who were they ? 
A. A man named Ward. 

Q. Who was his attorney ? 

A. Curtis and Burdett. 

Q. Did they have access to the papers? 

A. I do not know whether they ever saw the papers. 

Q. Have you any recollection of the attorney for Williams send- 
ing in any card? 

A. Yes. 

Q. How is it you recollect that? 

A. Because the party (Mr. Ford’s clerk) had a conversation with me 
about the matter. 

Q. That is how you recollect it being sent to Williams’ attorney ? 

A. Yes; sent to Mr. Ford. 

Q. But the papers were equally open to the inspection and in the 
attorneys’ room to the custody of the attorneys of Matthiessen and 
Ward as to the attorney for Williams or anybody else? 

A. Yes. 

Q. If said list No. 24 had been sent for from the attorneys’ room 
would it have been possible for any one acting in the interest of 
Matthiessen and Ward to have erased words without that fact coming 
to your immediate knowledge? 

A. Possibly. 

Q. In answer to the same question the other day in connection 
with the name of Williams you said yes. I presume you mean the 
same thing now? 

A. Yes. 

Q. Suppose that the annotation by you had been made on list 
No. 24 after the approval of the lands to the State and the papers 
had then been sent to the attorneys’ room, what would have been 
the effect of any erasure of the word “ mill site” from the list ? 

A. It would have had no effect unless we had discovered it; but 
you know we would not have been likely to have discovered it. 
We never examined the papers after their return to the division. 

Q. Would not the effect have been to have laid the basis for 
exactly the suit that is now brought in behalf of the United States 
against Williams? 

A. Perhaps; but if they had been erased and it had come 

144 =‘ toour knowledge we should have endeavored to ascertain who 

made the erasure; but, as I said the other day, papers are 

called for from the attorney’s room and are returned. We seldom— 

and I do nut know as I evér—examined to see whether they had 

been tampered with while in the attorney’s room. We treated 
everv one as a gentleman, you know. 

Q. Of course. Now, whenever you speak in your examination, 
Mr. Howes, of the presence of an adverse claim resulting in a sus- 
pension of the State list when in conflict, you mean in every instance 
a prior adverse claim ? 
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A. Certainly. 

Q. There is no conflict between a State selection and a subsequent 
claim ? 

A. No more than I have before said. 

Q. Suppose you had a list in your division and any other division 
had called your attention to an alleged adverse claim subsequent in 
date to the State selection, I understand you to say that you would 
have approved the list of lands to the State and canceled the so- 
called adverse claim ? 

Ordinarily, yes. 

Q. Suppose upon an examination of the alleged adverse claim 
you found that the earliest date in which the claim, taken altogether, 
alleged an inceptive right against the United States was subsequent 
to the State selection, you would then follow the same course of ap- 
proval and cancellation ? 

A. Yes, sir. 

Q. Mr. Howes, was this list 24 ever out of the possession of the 
General Land Office while you were chief of that division ? 

A. I think the papers were sent to the Secretary while I was em- 
ployed in the office, with the recommendation that steps be initiated 
to vacate the listings. 

Q. Prior to December, 1888, when_your attention was first called to 
the fact of the alleged erasure, were they ever out of the possession 
of the General Land Office ? : 

A. Not to my knowledge. 

Q. Were they ever sent to the register and receiver ? 

A. Yes, at that time for the signature of the selecting agent. 

145 Q. Now, I want to ask you a question or two about that 

transaction. How was it discovered at that*late day that the 
signature of the State agent was not attached to the list? 

A. I do not remember. 

Q. Don’t remember who discovered it? 

A. No, sir. 

Q. Or how the attention of Mr. Barnes was directed to the fact ? 

A. No; I do not know how it was discovered. 

Q. After the certification to the State somebody discovered that 
the State agent had not signed tiat list, and, notwithstanding the facet 
that the land had been certified to the State, the Commissioner of 
the General Land Office sent the list back for signature? 

A. Yes, sir. 

Q. Why was that done? 

A. To supply a clerical omission—to perfect the paper. 

Q. What was the necessity of perfecting that list when the lands 
had already been certified ? 

A. We wanted to perfect the paper. It was a mere clerical 
omission. 

Q. In other words, having adjudicated the matter and passed the 
title out of the United States into the State of Nev: ada, you consid- 
ered it essential to go back and correct the record as to a clerical 
error ? 

A. Yes, sir; the clerk who had it in charge did. 
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Q. And the papers in pursuance of that idea were sent out and 
remained for some months with the register and receiver ? 

A. I don’t know how long it remained there. I can’t say as 
to that. 

Q. Look at Exhibit A and see if you can tell me how long they 
remained out. 

A. (Examining paper.) It would appear here from this letter that 
the list was transmitted the 28th of August and returned from the 
Eureka land office under date of eupions ber 26th, 1883. 

Q. Then it was about a month ? 

A. Yes. 

Q. Have you any idea as to whose inspection that paper was 
subject at the local land office at that time ? 

A. I don’t know. 


146 Q. So far as you know, the whole world might have had 
access to it? 
A. Yes, sir. 


Q. Now, can you tell me, Mr. Howes, how anybody could have ex- 
amined a matter of that kind and sent that list out for correction 
because of a clerical error without discovering that the land had been 
certified to the State, and that this conflict existed ? 

A. Well, Mr. Barnes, who, as I said, made out the list, was aware 
of the fact that the land had been approved, but, so far as I was con- 
cerned, I knew nothing about it. 

Q. Had Mr. Barnes at that time any knowledge of the fact that 
an annotation had been made on the list? 

A. No, sir. 

Q. Mr. Howes, are you conversant with the controversy that went 
on in your division in respect of this matter between these parties, 
generally speaking? 

A. I simply knew that there was a claim of a mill site. The facts 
in the case I did not know. 

Q. In Exhibit A are a number of letters. There is a letter from 
the Commissioner to Messrs. Curtis & Burdett, and there has been 
introduced to-day a letter from Messrs. Curtis & Burdett to the 
Commissioner enclosing a protest against the listing of these lands to 
the State. Do you know whether or not Mr. Ford, the attorney for 
Williams, filed an argument in that case requesting the certifica- 
tion of the land to the State after the certification had actually been 
made? | 

A. No, sir; I do not know. | 

Q. And you do not know whether that argument was ever replied 
to by the other side ? 

A. I do not remember anything in relation to it now. 

Q. This list No. 2 to the State of Nevada is certified to by your- 
self and Barnes and by the Commissioner of the General Land Office 
as of dates May 3 and 4, 1883, to be free from conflict and to inure 
to the State under the act of June 16,1880. Now,suppose that fact 
was Officially certified here to be true at the’time when list 24 was 
sent back to the register and receiver, in whose interest, then, would 
it have been to have changed any annotation on that list? 
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147 A. That is a matter I cannot tell you. 

Q. It appears, Mr. Howes, from the plaintiff’s bill aud com- 
plaint in this case that the mill- site application was made to the 
local land office on the 8th day of January, 1883; that the applica- 
tion to enter was rejected because of the previous selection by the 
State, and that from that decision an appeal was taken to the General 
Land Office, which was there pending at the date of the certification 
of the. land to the State. Now, suppose the examiner in your 
division had gone into the mineral division and seen that record 
just as I have stated it, would he not have still approved that list to 
the State? 

A. I would not think so. 

Q. Why not? 

A. Because the rule there was that when a contest was pending 
no action should be taken until that contest had been finally de- 
cided. 

Q. You do not understand me. The mill-site application was 
made on the 8th of January, 1883. The selection by the State was 
made September 2, 1882. Now, suppose, you were examining that 
State selection made in 1882 and had found the note of a conflict, 
which, being followed up, you found to be based upon an applica- 
tion made several months later, would you not then have still listed 
the land to the State? 

.A. Not necessarily. It is always—— 

Q. What was the practice in your division when informed by the 
mineral division that there was an adverse claim of this kind to a 
State selection ? 

A. We would wait and allow them to act on it. 

Q. Buta mill-site application is not‘a mineral application ? 

A. I don’t know anything about that. 

Q. You know it is an agricultural application ? 

A. Yes. 

Q. You know it cannot take land that is mineral in character ? 

A. That is my understanding. 

Q. Now, being an agricultural application and having been made 
subsequently to the State selection, would not you, in performing the 
functions of this division, have gone ahead and listed that land to 

the State ? 
148 A: We would, unless our attention had been called to a 
contest. Now, in this case I remember my attention was 
called to the fact that there was a conflict, and that there were large 
interests involved. 

Q. You have already stated, Mr. Howes, several times that what- 
ever you have said in respect to a contest was based upon the idea 
that the adverse claim wasa prior adverse claim. Now, suppose you 
had found here in this case that there was nothing on record against 
the State selection except an agricultural subsequent claim, would 
it not have been your duty under the practice to have listed the 
lands to the State? 

A. Ordinarily. 

Q. Among the official papers which seem in some way to have 
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reached the examination room in connection with the original con- 
test between these parties and in relation to the protest of Curtis 
and Burdett against the listing of these lands to the State, I find the 
paper which I now hand you. Please look at it and tell me what it 
is and when it was filed in the General Land Office. 
A. (Examining paper handed him). It appears to bea reply to 
Curtis and Burdett on the part of Mr. Ford, attorney for Williams. 
Q. When was it filed in the General Land Office ? 
A. I can only state when it was filed in the office as appears by 
the official marks. 
Q. Well, when was it filed in the General Land Office from official 
marks ? 
A. May 7, 1888. 
Q. Look upcn the back of the original papers and see if there is 
any note of service upon anybody. 
A. It was served on Curtis and Burdett, May 5, 18853. 
Q. Is there any acknowledgment of service thereon ? 
A. Yes, sir. 


Mr. Repinaton: Now, I would like to have the examiner 
149 puta private mark on the paper to identify it. 


(Argument of E. C. Ford, dated May 5, 1883, here marked for 
identification by the examiner.) 


Q. I now hand you a bundle of official papers already referred to 
relating to the controversy and ask you whether you find any paper 
filed by Messrs. Curtis & Burdett or any other attorney for Matthies- 
sen & Ward subsequently to the filing of the paper last above men- 
tioned subsequently to 7th May, 1883. 

A. (After examination.) Yes, sir; I find one letter from Curtis & 
Burdett. 

Q. What is it and what is its date ? 

A. Dated December 20, 1883. 

Q. And what is it? 

A. It is relative to the mill site, the New Philadelphia mill-site 
claim, as to its being embraced in the E. 3 of S. E. } of sec. 33, T. 8 
N., R. 50 E., and a part of the W. 3 of S. W.} of sec. 34. They say, 
“ We are advised by our clients that the extension of survey of the 
five acres into section 34 was rendered absolutely necessary in order 
to conforin the mill site to the practical requirements of the busiiess 
of milling ores and the configuration of the ground,” and ask that 
in the event of proceedings being instituted to set aside thé certifi- 
cation to the State the part in sec. 34 as well as the part in sec. 33 
might be included in the proceedings. __ 

Q. Is that the only paper you find in the case subsequent to May 
7, 1883-? 

A. That is the only paper that I find from Curtis and Burdett. 


Mr. Repineton: I would like to have that letter of December 
20, 1883, identified. | 


Q. When you-say that a mill-site application is made under the 
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mineral laws you do not mean to say that it involves any disposi- 
tion of mineral lands? 

A. No. I was not speaking of that. I merely say that it is ad- 
judicated in the mineral division. 


Mr. Repinaton: Well, that is all. 


150 Redirect examination by Mr. Burpett: 


Q. Do I understand you to say that with respect to mill sites they 
are adjudicated in the mineral division of the General Land Office ? 

A. Yes, sir. 

Q. Do you testify that matters within the cognizance and jurisdic- 
tion of the mineral division are left for the adjudication of that di- 
vision ? 

A. Yes, sir. ‘ 

Q. Will you look at the list No. 24 on the back thereof and notice 
the figure “2” in red ink at the bottom ? 

A. (Looking at paper.) Yes, sir. 

(J. Please state what that refers to, if you know. 

A. That is an annotation of the number of the approved list. 

Q. What is the number of the approved list as it was made up in 
whole or in part from list No. 24? 

A. No. 2, Eureka series. 

Q. According to the practice and routine of the pre-emption divis- 
ion in proceedings of this kind, when would figure “2” be put 
upon that list? ' 

A. It should be done when the list is completed—the approved 
list. It is an annotation that is put on the different selections to in- 
dicate which approved list embraces the lands selected. 

Q. When you took that list 24 out of the files,as you have hereto- 
fore testified to, for the purpose of making the annotation “ mill 
site” on the same, you would have noticed the fact that the tracts 
in that list had been finally certified to the State—you would have 
been likely to have noticed the fact, from the appearance of that fig- 
ure “2” there, that the tracts it contained had been finally certified 
to the State if such was the fact? 


(Question objected to.) 

A. I should. Now, I want to explain, so far as that figure 2 is 
concerned, that that mark would not indicate that the whole of a 

list has been certified, but that a clear list embracing some or 
151 ~—s ail of the tracts in the list of selections, free from adverse 
claims, have been certified. 

Q. In view of all the facts is there any doubt in your own mind 
as to the fact that you made the annotation prior to the final certifi- 
cation of these tracts to the State? 

(Objected to.) 

A. There is no doubt in my mind. 

Q. You speak of a clerk of Col. Ford’s at one time speaking with 
you with respect to these tracts and the list. Will you state the 
name of the gentleman to whom you referred ? 
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A. Mr. Patterson. 

Q. Do you know where he is now? 

A. I think he is dead. 

Q. Was there an adjudication of the mill-site claim either by your 
division or by the mineral division or by any division of the Gen- 
eral Land Office prior to the certification of these tracts to the State ? 

A. Not that I am aware of. 


Recross-examination by Mr. REDINGTON: 


Q. Did you see that figure 2 on the list when you went out into 
the hall to make the annotation ? 

A. I cannot swear to it. I don’t remember it. 

Q. Are you able to swear that it was there? | 

A. No, sir. 

Q. Are you able to swear that it was not there? 

A. No, sir, 

Q. You haven’t any doubt that, as you say, in your own mind— 
that that annotation was made by you before the listing of the land 
to the State. You are able to resolve every doubt by what you have 
seen here and your recollection ? 

A. Yes, sir. 

Q. Well, then, every doubt is now resolved by an inspection of 
all these papers and ever ything connected with the case, as well as 
by your recollection ? 

A. Yes; that the annotation was made prior to its listing, and I 
will state an additional reason: I made up all the lists, after I went 
in there, of approved selections until, I think it was, about the first 

of January, 1883. Mr. Barnes had had formal charge of 
152. them. Well, when he had charge of them and I went into 

that division I wanted to have him take up these lists and 
work on that difficult matter again. He declined for the reason 
that he had been reduced when transferred from the school division, 
but said that if he could get back into his old position he would not 
be unwilling to do it. He considered the reduction as a reflection 
upon him. I think it was in January, 1882, he was restored to his 
old place. He then took up this matter of making out lists and 
working on school matters entirely. The records in the office will 
show the fact, but that is my impression. Because he made out this 
approved list with me 

Q. But how does that refresh your recollection ? 

A. Well, as to its being made prior to the list being approved — 

Q. How ‘does that refresh your recollection ? 

A. Because I had entire charge of the lists at that time, and if it 
had been approved I should have known it. He took possession of 
the desk in January, 1883. 

Q. Well, then, you were in charge at the time of the approval of 
this list? . 

A. Prior to then I made out all the work myself. 

Q. How does that refresh your recollection ? 

A. Because I should have known it. That note was made by 
myself, and I should never have put it in an approved list. This 
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fact confirms me in my impression that it was made prior to the 
approval, for I had it in charge at that time, and if it had been 
approved prior to my putting that note on there I should have 
known it up to that time. 

Q. You mean to say that if you had approved that list then you 
would have been required to put a note on it after it had been ap- 
proved, and then your attention would have been more directly 


called to it? 
A. Yes, sir. 
Q. How does that refresh your recollection that when you after- 
wards made the annotation 
153 The Witness (interrupting): I don’t say afterwards. If 
you are in doubt as to whether the annotation was made 
prior or subsequently to the approval of the list 

(Mr. REDINGTON, interrupting: I have no doubt.) 

The Witness: I haven’t the least doubt myself that the annota- 
tion was made there prior to this listing. 

Q. Now, that doubt in your mind is removed by all the circum- 
stances surrounding the case, your inspection of these records, and. 
everything connected with it, as well as by your recollection ? 

A. I have never had any doubt. 

Q. Well, you have no doubt because of your recollection and the 
inspection of these papers and all the circumstances surrounding 


the case? 
A. Yes, sir. 


HENRY HOWES. 
Subscribed and sworn to before me— 
JOHN B. THOMPSON, 


Special Hxaminer. 


An adjournment is here, at 1 o’clock p. m., taken until two o’clock 


p.m. 


Met at 2 o’clock p. m. pursuant to adjournment. 
Present: Counsel for the respective parties. 


Whereupon James J. BARNES, a witness produced, sworn, and ex- 
amined on the part of the plaintiff, says as follows: 


By Mr. Burpett: 

Q. State your name, age, residence, and occupation. 

A. James J. Barnes; occupation, clerk in the General Land Of- 
fice; residence, 1483 R street northwest, Washington, D. C.; age, 54 

ears. 

. Q. How long have you been employed in the General Land Office, 
and has your service been continuous? 

A. I was appointed in 1865. My service has been continuous. 

Q. In what branch or division of that office were you employed 
during the years 1882, 1883, and 1884? 
. A. In the pre-emption division. 
154 Q. What were your particular duties in that division during 


those years ? 
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A. I was assisting Mr. Howes on State selections. 

Q. In what branch or division of the General Land Office during 
the years 1882, 1883, and 1884 did the duty of examining and pass- 
ing upon the selections of land made by the State of Nevada under 
the act of June 16, 1880, belong? 

A. The pre- emption division. 

Q. Are you familiar with the course of examination or investiga- 
tion to which a selection of Jand made by that State under the act 
of June 16, 1880, was subject in the er division ? 

A. Iam. 

Q. If so, please state fully what course was the proper one to pur- 
sue; give us just a brief history of it. 

The Witness: Shall [ commence after the selection is recorded on 
the books ? 

Mr. Burpett: When the list has been received at the General 
Land Office. 

A. When the lists are received they are handed to the book-keepers 
for posting on the tract books. That is the first thing. After that 
they are returned to the pre-emption division, and in dug course are 
taken up for examination as to conflicts, the right of the State to 
select the particular Jand, and all matters pertaining to that selec- 
tion. If the selections were found to be free from adverse claims they 
were embraced in a clear list and submitted to the Commissioner 
and tothe Secretary of the Interior for approval. If the list was ap- 
proved it was returned to the division and a certified copy was made 
and transmitted under the seal of the office to the Governor of the 
State, and a copy also sent to the local office of the district in which 
the land selected was situated. 

Q. Where the records or files in the General Land Office showed 
an adverse claim to a selected tract, and the fact of the existence of 

such adverse claim had been noted on the State selection, what 
155 —_-was the proper and orderly course of procedure in the office 

as to the tracts covered by both the State selection and the 
adverse claim ? 

A. The selections were suspended, and if the adverse claim was 
prior to that of the State the local officers were advised of the facts 
and the register directed to notify the State authorities of the con- 
flicting claim, and to show cause why the State selection should not 
be held for cancellation. If the adverse claim was a subsequent 
one to that of the State selection it was canceled and the local offi- 
cers advised of the fact without appeal—without the right of appeal. 

Q. I now hand you paper, called list No. 24, which is Plaintiff’s 
Exhibit B. I ask you to state what it is, whether you have seen it 
before ; and, if so, where? 

A. I have seen it before in the General Land Office, as an official 
in the pre-emption division. 

Q. In a general way state what it is, Mr. Barnes—just state briefly. 

A. Itisa list of selections under what is known as the two-million- 
acre grant to the State of Nevada—the original list. 

Q. Mr. Henry Howes has testified that while this list No. 24 was 
pending in the General Land Office he wrote the words “ mill site ” 
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opposite certain tracts embraced by that list. Did you know or 
were you informed that the words “ mill site” had been so noted on 
list No. 24? ; 


~ (Objected to.) 


A. I have no recollection of ever having been so notified or of 
ever having seen such annotation. 

Q. Where a note or memorandum is made on a State selection 
that some adverse claim exists as to land embraced in the list the 
effect is to suspend action on such particular tract until the adverse 
claim has been investigated or removed ? 

A. Yes, sir; that is the effect. 7 

Q. During the time list No. 24 was pending in the General Land 

Office was that list open to inspection or examination by any 
156 ~=one acting as agent or attorney of the State of Nevada or as 

agent or attorney for any person claiming the lands under 
and through the State? 

A. It was. | 

Q. State the method by which it could be obtained for examina- 
tion. 

A. Application was made at the attorney’s room of the General 
Land Office by the party seeking the information by card; that 
card was delivered to the proper division to secure the paper or 
whatever it was for examination. It was then sent to the attorney’s 
room. | 

Q. Do you know whether the State of Nevada or any one claim- 
ing a particular tract under or through the State was represented 
by an agent or attorney while list No. 24 was pending in the Gen- 
eral Land Office; if so, who was such agent or attorney ? 

A. No, sir; I do not know. a 

Q. Do you know whether, whilst that list was pending in the pre- 
emption division, it was sent for from the attorney’s room by any 
one acting In the interest of the State of Nevada or claiming any 
tract of the lands mentioned therein ? 

A. Yes, sir; the list was sent for by some one, but I cannot sav 
who. | 

Q. Can you say in whose interest it was sent for? 

A. In the interest of the State, I suppose. I am not certain as to 
that. 

Q. When papers have been sent for from the attorney’s room are 
they, on return to the pre-emption division, usually examined to 
ascertain whether they have been tampered with while they have 
been in the attorney’s room? 

A. They are not. 

Q. While papers are out of the pre-emption division and in the 
attorney’s room is it possible, for a person so inclined, to erase or 
obliterate a lead-pencil note or memorandum which had been made 
on them in the pre-emption division without that division becoming 
aware of that erasure or obliteration ? 

A. Yes, sir; it was. : 
Q. Mr. Barnes, please examine that paper, which is the Plaintiff's 
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Exhibit A, and the first paper it contains; state what it is 
157 ~=and whether you are the James J. Barnes who, with Henry 
Howes, made the certificate on the back of the paper. 

A. Well, it is what we cali a clear list of State selections. ; 

Q. If it has a number give it to identify it. 

A. It is list No. 2—clear list—of selections under the two-milbion 
acre grant to the State of Nevada, of which I presume the origipal 
copy was made by me. 

Q. Are you the same James J. Barnes referred to? 

A. Iam the same James J. Barnes. 

QQ. Will you please read the certificate ? 

A. (Witness reads :) 

“ GENERAL LAND OFFice, Jay 3rd, 1888. 


“The tracts embraced in the following list have been carefully 
examined and are found to be free from conflicts and to inure to 


the State for the purposes indicated. 
. “J. J. BARNES, 


“HENRY HOWES. 
“ Chief of Pre-Emption Division.” 


Q. Is there any date to that certificate ? 

A. Yes; May 3, 1885. | 

Q. In preparing the list and that certificate upon what paper or 
papers did you act as the basis for the same? 

A. The original list. 

Q. At the time you prepared and signed that certificate what was 
the condition of list No. 24, as to the existence or non-existence of 
the words “ mill site” opposite the east half of southeast quarter of 
section 33 and west half of southwest quarter of section 34, 8 N., 
50 E.? 

A. I saw no such words on the list when I examined it. 

Q. What effect would the erasure or obliteration of the words 
“ mill site” from the list have on your action in examining it and 
certifying that the tracts embraced by the paper or the list were 
free from conflict and inured to the State, Xe. ? 

A. It would result in its being listed for approval. 
Q. Where an adverse claim to a State selection is pending 
158 at the same time with the State selection, if the adverse claim 
arose under the mineral law and the papers and files re- 
specting it were in the mineral division, what division acts upon 
such adverse claim—the mineral or the pre-emption division ? - 

A. The mineral division. 

Q. In such a case would or would not the pre-erhption division 
proceed to the adjustment of the State selection before action had 
been taken by the mineral division ? 

A. It would not. 

Q. When did you first discover or when were you first advised 
that the words “ mill site” had been upon list No. 24? 


(Objected to.) 
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A. I do not remember, sir. Some time after the approval of the 
list. The particular date I do not recollect. 

Q. When so advised did you examine the list to ascertain its con- 
dition with respect to any such annotation ? 

A. Ipresume I did, but I do not swear I did; but I have no doubt 
IT examined it. It would be a very natural thing to do. 

Q. Do you recollect in what condition you found it? 

A. No; I donot. I don’t remember anything about that, either 
as to when it was called to my attention or whether I examined it, 
but it is very reasonable to suppose that I did. I cannot say how it 
appeared, only I am Satisfied there was no word “ mill-site” on it, 
either then or at the time I examined it. 

Q. Have vou recently examined that list No. 24? 

A. I have. 

Q. Can you state whether or not it is in the same condition now 
as you recollect it was when your attention was called to an alleged 
erasure ? 

A. So far as. I know it is — the same condition. 

Q. If, at the time you prepared the certificate—that joint certifi- 
cate—with Mr. Howes, of date May 3, 1883, the words “mill site” 
had been legible to you on list 24, you may state whether or not you 
would have made that certificate. 


A. Most assuredly not. 
Q. Will you state whether or no when list No. 24 was received in 


the General Land Office it bore the signature of any selecting 
159 = agent of the State of Nevada? 
A. I have no knowledge to the contrary. I suppose it did. 
I cannot remember four or five years back whether it did or not, but 
I presume so, because if it had not borne the signature of the State 
agent and of the local officers it would not have been certified. 
Q. Please look at the letter certified by the Commissioner of the 
General Land Office that I now hand you, which isa part of Exhibit 
A, and state what its purport is. 


(Objected to.) 


A. It is to return the list No. 24 for the signature of the selecting 


Q. Give the date of that letter. 

A. August 28, 1883. 

(Q. T’o whom addressed. 

A. To the register and receiver, Eureka, Nevada. 

Q. Look again at Plaintiff’s Exhibit A and tothe next paper and 
state what its purport Is. 

A. Its date is September 26, 1883, and addressed to the honora- 
ble Commissioner of the General Land Office, returning list No. 24 
of selections made by the State of Nevada under the act of June 16, 
1880, with the signature of the selecting agent affixed as required by 
letter G of August 28, 1883. 

Q. In view of those letters, what do you now say as to the ques- 
tion whether or not, when you acted on the list, it bore the signature 
of a selecting agent of the State of Nevada? 
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A. It seems to be very apparent that it did not. 

Q. Please look at Plaintiff's Exhibit C, which is first referred to in 
the testimony of Mr. Howes, and state whether or not you had certi- 
fied the tracts in list No. 24 to the State at the time when that paper 
was received in the General Land Office. 

A. No; I had not. 

Q. Please examine that paper and state whether it passed through 
the pre-emption division of the General Land Office and at what 
date. 

A. Yes, sir; it passed through the pre-emption division, 
160 and was referred to division “ N ” by Mr. Howes. 

Q. Please look at list No. 24 again, on its back, and state 
whether there is anything thereon to indicate into what final lists 
or approved lists the tracts contained were carried ? 

. There is not. 

Do you notice the figure two in red ink on that list ? 

Yes, sir. 

. Will you state what that indicates ? 

. I have no idea. 

By whom was that figure two made ? 

. I have no idea of that. 

Is it or not the usual course of procedure in the pre-emption 
division to indicate by a figure or in some way into what final lists 
the tracts in the lists of selections are carried ? 


(Objected to as leading.) 


A. It is customary to note on the list, the original list, approved 
such a date and such a list, but it was not always done. It depended 
largely upon whether the party having it in charge had time, I ex- 
pect. I do not know that any such note as that had been made on 
any of these Nevada lists. It is a question with me whether it was. 

Q. What was the number of the approved list into which the 
tracts from list of selections No. 24 was carried? — 

A. Into list number two. 

Q. In view of the fact that this list No. 24 did not on May 3, 1883, 
. bear the signature of the selecting agent of the State of Nevada, please 
state whether or not there was at that time or date pending in the 
pre-emption division of the General Land Office any other list or 
selection of the east half of the northeast quarter of section 33 and 
the west half of southwest quarter of section 34, township 8 N., range 
50 E., Nevada, or either of those tracts which conformed to the rules 
or regulations of that office and upon which you, in the discharge of 
your official duty, was authorized to act. 

A. There was not, so far as I know. 


OQPOPOPO> 


161- Cross-examination by Mr. Repineton: 


Q. Mr. Barnes, as to that figure 2 on the back of that list,can you 
state who made it? 

A. No, sir. ; 

Q. Or when it was made? 

A. I have no idea. 
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Q. Nor what it means? 

“A. Nor what it means. 

Q. You stated, Mr. Barnes, that the effect of an annotation of an 
adverse claim upon one of these lists in the pre-emption division has 
the effect to suspend that selection until the adverse claim is disposed 
of. You mean by that a prior adverse claim ? 

A. Yes, sir. 

Q. If the claim was subsequent that would not be the effect ? 

A. No, sir. 

Q. This list No. 24, during the time that it was pending in the 
division before certification, and afterwards ard up to a very recent 
period, was subject to the inspection and examination of anybody 
who sent for it? 

A. Yes, sir. 
 Q. There was no restriction on the right of anybody to send in 
for it—it was open to the public generally ? 

A. Yes, sir. 

Q. If anybody sent in a card for it it was sent up ? 

-A. Yes, sir. 

Q. Where was that list kept, Mr. Barnes ? 

A. Well, up to within six months back it was kept in the files of 
the pre-emption division. 

In what part of the building were these files kept ? 
. They were in the hall on the second floor, on the G-street side. 
In file-cases ? 
. Yes, sir. 
0. Were they locked or wnieiina ? 
A. Unlocked. 

Q. You have no recollection as to any particular person having 
taken out that list ? 

A. No, sir; I have not. 

Q. When you came to make up this list No. 2 to the State had you, 
independently of the papers which you have been looking at here, 
any distinct recollection of having examined list 24? 

A. No, sir. 

Q. There is nothing that brings the fact of the examination to 
you at all aside from these papers ? 

A. No, sir; and its being the usual custom. 
162 Q. Look at that list again there and opposite the tracts in 
controversy and see how it looks to you now. Do you find 


POPS 


any annotation there now? 


A. (Witness examining paper.) There seems to be an annotation 
of some sort in the margin here. I can see the words “See letter to 
Levi Hill, March 9, 1882.” I can just distinguish that there was at 
some time another note there apparently running the other way. 

Q. Can you read it? 

A. No, sir. 

Q. Do you observe a bracket there (pointing) ? 

A. I do. 

Q. Do you observe a bracket on-the left-hand side, opposite the 
other bracket? 
11—157 
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A. Yes; I do. 

Q. Now, if you had been examining that list, Mr. Barnes, and had 
noticed those two brackets, what would you then have done? 

A. If there had been no other annotation I should not have paid 
any attention to it. 

Q. Would not the brackets themselves call your attention to some 
particulars or the necessity for further examination ? 

A. No, sir. 7 

Q. Suppose you had seen those brackets and then seen the annota- 
tion that you now see there, and of there having been a faint mark 
running lengthwise of the page, what would you then have done? 

A. I should have supposed that the mark, whatever it was, had 
been erased and the objection removed, and acted accordingly. 

Q. Would you have proceeded to investigate further to see what 
it was? 

A. No, sir. 

Q. If such a mark had been put upon it by anybody, by whom 
would it have been put there in the usual course of business ? 

A. Well, I suppose by the head of the division, as probably his 
attention would have been called to any adverse claim that might 
have been set up against it. He would know of any such claim, 
whether he made the note himself or directed me to do so. 

Q. It would have been made by the head of the division or by 
yourself? 

A. Yes, sir. : 
163 Q. Now, Mr. Barnes,so far as you recollect, when you exam- 
ined that list at any time, whether at the date of the listing 
to the State or any other time—whenever you did examine it—there 
was no annotation of any kind on it that called your attention to 
the fact of a conflict? 

A. No, sir. 

Q. So far as you are concerned, it was, when you examined it, as 
though it were entirely clear? 

A. Yes, sir. 

Q. Suppose there had been an annotation on that list of an ad- 
verse claim, and upon investigation by yourself you should ascertain 
that it was an adverse ciaim initiated subsequently to the selection 
of the land by the State, you would not then have gone ahead and 
approved the State selection ? 

A. Well, it would have depended somewhat on the sort of claim. 
If it was one for our division to adjudicate, why, of course 

Q. I am speaking now of a claim that is subsequent to the State 
selection. 

Ans. If a mineral question was not involved I would dispose of 
the adverse claim in the manner before pointed out. 

Q. Under the rules, then, all mineral questions in such cases were 
referred to the mineral division for action? That is beeause the 
land in mineral was excepted from the grant? 

A. Yes, sir. 

Q. Any other adverse claim, if agricultural, what would have 
been done with it? 
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A. We should have approved the selection and canceled the ad- 
verse claim. | 

Q. Who wrote that letter of August 28, 1883? 

A. I do not know. I think likely I did. 

Q. Do you know any reason why at that particular date the fact 
of the omission of the State agent to sign the list should have be- 
come known ? 

A. I suppose some one called attention to it. 

Q. I am asking for your recollection. 

A. I do not know. . 

Q. You recollect no occasion for that letter having been written ? 

A. No, sir. 

Q. Mr. Barnes, do you know anything about any contest in re- 

spect to those particular tracts of land pending in any portion 
164 of the General Land Office at or about the time when this list 
was made to the State? 

A. No, sir. ) 

Q. When was your attention first called to the fact, Mr. Barnes, of 
any alleged erasure of pencil marks on the list? 

A. I cannot tell; I have no idea; it was some time after the 


certification of those tracts. 


Q. Have you any recollection as to who called your attention 
to it? 
A. No; I have not. 
Redirect examination by Mr. Burpett: 


Q. Do you know, Mr. Barnes, under what law, agricultural or 
mineral, mill-site claims arise? 

A. Under the mineral laws. 

Q. Do you know in what division of the General Land Office mill- 
site claims are adjudicated? If so, please state. 

A. In the mineral division. 

Q. If your attention had been called to the fact prior to certifica- 
tion that there was a mill-site claim in conflict with the selection, 
would you or your division have undertaken the adjudication of 
that matter? 

A. No, sir; whether the claim had been prior or subsequent 
we should not have undertaken it, as it was not a matter for our 
division. 

Q. Would you have proceeded in such a case to final certification 
to the State until such time as the mineral division had adjudicated 
the mill-site claim ? 


A. No, sir. 
Q. Would it have been proper or orderly in such a case for the 


pre-emption division to have made any inquiry as to the subse- 
quency or the priority of such mill-site claim ? 

A. No, sir. 

Q. Do you know a Mr. Fox of the mineral division ? 

A. I do. 

Q. I ask you that question to see whether it refreshes your mind 
as to how you first learned of the failure to sign the selection. 
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A. No, sir. 
165 Recross-examination by Mr. REDINGTON : 


Q. Mr. Barnes, do you know whether a mill site is a claim for 
mineral or agricultural land ? 

A. Well, I should consider it a mineral claim. 

Q. Is it not a fact, under the law, that no mineral land can be 
taken under a mill site, but that it is a pure agricultural claim ? 

A. Iam not sure as to that, but I know that such matters are re- 
ferred to the mineral division. 

Q. Have you ever had occasion or in the course of your experience 
have you ever found, except in this case,a mill site in conflict with 
a State selection ? 

A. I have no recollection of it. 

Q. Now, Mr. Barnes, if you had found such a conflict of a mill 
site with the selection and upon examination of the law should find 
out that mineral lands were prohibited from being taken under 
mill-site applications, and that only agricultural claims could be 
taken under such an application, and that the mill-site application 
was subsequent to the State selection, would not the case fall under 
the rule which you have already referred to on your cross-examina- 
tion, to wit, that the State selection would be certified and the other 
application rejected? : 

A. Well, I should suppose likely it would ; but, at the same time, 
if a case of that kind should come before me, not knowing anything 
about mill sites, I should make inquiry of somebody that was famil- 
lar with them and find out where it did belong. 

Q. And if you found out that it was an agricultural claim would 
it not fall under the other rule? 

A. Yes. 

Q. You mean in such a case the pre-emption division would pro- 
ceed to adjudicate the adverse claim ratherthan the mineral division ? 

A. No; Ido not know as to that, because I do not know where 

such a claim would properly belong. 
166 Q. But I say in case you found it was a mere agricultural 
claim you would then in the pre-emption division proceed to 
-adjudicate the matter without the necessity of sending it to the 
mineral division, but in either case it would be an adjudication ? 

A. Yes, sir. 

Q. And if a subsequent application it would be rejected and the 
State selection allowed ? 

A. Yes, sir. 

Q. Is or is not a State selection in the practice of the General Land 
Office, and under the law as it is construed there, an appropriation 
of the public land in the same way as ‘an entry is? 


A. Yes, sir. 
JAMES J. BARNES. 


Subscribed and sworn to before me— 
JOHN B. THOMPSON, 
Special Examiner. 


| 
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JOSEPH TyssOwsKI, a witness produced, sworn, and examined on 
the part of the plaintiff, says as follows: 


By Mr. BurpDett: 


Q. Please give us your name, age, and occupation. 

A. My name is Joseph T'yssowski; age, 40; and occupation, a 
clerk in the General Land Office—assistant chief of the mineral 
division. 

Q. How long have you been in the mineral division of the Gen- 
eral Land Office. And if you have been its chief state up to what 
time. 

A. I have been in the mineral division of the Land Office since 
188], I think, and was made chief of that division about February, 
1883, and remained the chief until about two weeks ago. 

Q. Has that division any other designation than that of mineral 
division ? 

A. Well, it is sometimes known as the division of mineral claims, 
aud it is designated officially as division “ N.” 

Q. Please look at the paper I now hand you. State whether 
167 ‘you have ever seen it before; and, if so, where. 
A. (Witness examining paper.) Ans. I have seen that before. 

Q. Go on and state what it Is. 


(Objected to.) 


A. This paper appears to be an original letter from the register at 
Eureka, Nevada, dated January 10, 1883, sending up an application 
for patent, or rather stating that application for patent for the New 
Philadelphia mill site was presented to that office, and enclosing 
the application for patent with a number of other papers. 

Q. Be good enough to take these papers I now hand you and see 
if they are the exhibits referred to and enumerated in that letter. 

A. The register’s letter, dated January 10, 1883, is marked as No. 
5870, and I find that number upon one of these papers marked 
“application for patent for the New Philadelphia mill site;” also 
upon “ proof of posting notice and diagram on claim;” also upon 
a plat; also upon a paper endorsed “ abstract of title;” also upon a 
paper designated “ non-mineral affidavit; ” also upon a paper desig- 
nated “notice of publication in newspaper;” also upon a paper 
designated “ agreement of publisher;” also upon a paper endorsed 
“affidavit of Wren and Cheney in relation to the rejection of R. 
and R. of application for patent to the New Philadelphia mill site.” 
The remaining paper handed to me, endorsed as “ filed notes of U. 
S. survey No. 37, 'T. 8 N., R. 50 E., M. D. M.,” does not bear the official 
number 5870, and I do not know that it was received with said letter 
of January 10, 1883. 

Q. Do the notes in that paper agree with the plat which bears 
the official number? | 

(The Witness:) That-I have just referred to? 

(Mr. BurpEtTtT:) Yes. 

The witness (after making a comparison) answers: Upon a com- 
parison just made with the field-notes, it does. 
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Q. There is written on the back of that letter from the register 

of the land office at Eureka the words in lead pencil, “ See note in- 
side.” To what note does that reference refer ? 

168 A. I suppose you notice that there are three notes inside. 
The reference meant by those words is evidently this: that 

“by direction of the Commissioner this case must be considered in 

connection with State selection of the same land list in pre-emption 

division.” 

Mr. Burpetr: I now offer in evidence and ask to have fully 
marked as exhibit in the case the letter and the exhibits which have 
just been referred to. 

Mr. Repineaton: The introduction of these papers is objected to 
for the reason that the papers are not exemplified copies of any 
records of the United States, and, if originals and offered as such, 
are not produced from the proper custody, but upon statement of 
counsel appear to be produced from private custody. 

Mr. Burpetr: Counsel on the part of the United States, repre- 
senting the Attorney General, states that these papers are produced 
here, as understood by him, to be original papers from the files of 
the General Land Office; that they were forwarded, in the first in- 
stance, through the Attorney General to the proper custody of the 
attorney for the United States for the. district of Nevada, and were 
thence returned for the purpose of taking this testimony through 
the office of the Attorney General to the custody of the Honorable 
Z. Montgomery, an assistant Attorney General of the United States, 
who, upon the written request of the Attorney General, on the 16th 
instant delivered them to myself as representing the Attorney Gen- 
eral in this proceeding. 

The Witness: I desire to make a statement. I notice upon the 
letter heretofore referred to of January 10, 1883, in very faint red 
ink the note “9 papers.” Counting the papers that I have already 
mentioned and the letter as one makes up the sum of 9 papers, ex- 
clusive of these field-notes, which would rather indicate that these 
field-notes did not come up with this letter. I have identified these 
various papers as coming up with this letter simply by the official 

number that is indorsed upon each of them, and as to these 
169 __ field-notes I simply don’t know whether they did or did not 
come up with that letter. 


Q. I repeat the question, asking what was meant by the words in 
red pencil, “See note inside.” To what note does that refer ? 

A. I refer to the one in lead pencil. The note in, red pencil on 
the outside of this letter is in my handwriting, and I find inside of 
the letter a note in my handwriting as follows: “ By direction of 
the Commissioner this case must be considered in connection with 
State selection of the same land. List in pre-emption division. 
Dated February 24,1883. Signed J. T.” This is evidently the note 
referred to. 

Q. To whom do the initials “ J. T.” on that note refer? 

A. To myself; they stand for Joseph Tyssowski, and is the way 
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I have been in the habit of signing most of my notes which are at- 
tached in an official way. 

Q. When did you make that note ? 

A. It is dated February 24, 1888, and I presume was made on 
that day. 

Q. Please state how you came to make it, and if upon the par- 
ticular directions of the Commissioner, what, if any, he gave you. 

A. To the best of my recollection and belief, I made it by direction 
of the Commissioner. I would further state, to the best of my 
knowledge and belief. 

@. And upon what particular directions, if any, of the Commis- 
sioner given you? 

(Objected to.) 


A. My recollection about the circumstances relating to this case, 
as far as any interviews with the Commissioner are concerned, is 
that the Commissioner was anxious to prevent action being taken 
upon this mill-site case in one division of the office—that is, the 
mineral division—without at the same time considering fully the. 
case which I understood, or to the best of my remembrance, was 

pending in another branch of the office. I think I had two 
170 or more interviews with the Commissioner on the subject. 

He called me up there. At one of them I think Mr. Curtis 
was present. .The object of the interviews was to prevent separate 
action being taken in different divisions of the office concerning that 
tract of land, and all that I can now recall about it is that he gave 
me directions or gave Mr. Howes directions; I don’t remember 
which ; but the matter was discussed in the conversations in order 
to have the two divisions act either jointly upon the matter, or both 
have knowledge of the entire case that was presented in the mineral 
division and the other division, which I think was the pre-emption 
division. I say I think the pre-emption, because I am not certain 
that the State selection case was there at the time that these first 
notes were made. I think at one of those interviews Mr. Howes 
was present. It has been so long ago that a good deal of it is not 
very distinct in my mind. 

Q. There is attached to this letter another memorandum in ink 
in these words: “On motion of Mr. Curtis, and Mr. Ford not ob- 
jecting, the Commissioner directs that action in this case may be 
delayed for some time. J.T.” Who made that memorandum or 
note? 

A. That memorandum was made by myself. It is in my hand- 
writing and signed by my initials. 

Q. You may state any circumstances which you may recollect re- 
specting it. 

A. 1 do not recall anything about that; no; not any more than 
what is said in it. I am satisfied, however, that it was not made 
without authority. 

- Who is the Mr. Curtis and the Mr. Ford referred to ? 

. The Mr. Curtis is the Mr. Curtis of the firm of Curtis and Bur- 
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dett, and the Mr. Ford referred to in this memorandum is the E. C. 
Ford of this city, formerly chief of the mineral division. 

Q. Do you know for whom those gentlemen appeared ? 

A. I do not. 

Q. Did you know at the time for whom they appeared in this 
matter? 

A. I probably did at the time. The fact that the note states that 

on motion of Mr. Curtis and Mr. Ford not objecting indi- 
171 cates to my mind that Mr. Curtis must have represented one 

side of the case and Mr. Ford the other. I do notnow know 
who Mr. Ford represents, whether the miil site or the other side. 

Q. Please state in what division of the General Land Office mill- 
site claims are adjudicated. 

A. In the mineral division. 

Q. Where a tract of public land is claimed by two adverse claim- 
ants and the claims of one is subject to adjudication in the pre-emp- 
tion division and the other in the mineral division of the General 
Land Office, what is the usual mode of procedure in the adjustment 
of the adverse claims? 


The Witness: What do you mean by two adverse claimants? 
Mr. Burperr: Where two persons are claiming the same tract of 
land adversely to each other. 


A. You know in the mineral laws two “adverse claimants ” may 
mean different things. The practice would be, according to my 
knowledge of the Land Office, to have the two divisions of the office 
act upon the case Jointly, or certainly one with the knowledge of 
the other, so as to have the entire matter presented to the Commis- 
sioner. 

Q. Will you examine the plat accompanying the application for 
patent for the New Philadelphia mill site and mining claim and 
state in what particular subdivision of the public lands the land 
claimed by that application lies? 

A. The plat itself does not disclose, but pasted on the plat is a 
tracing which indicates that said lot 37 is situated partly in section 
33 and partly in section 34, of township 8 N., range 50 E. 

Q. Does it indicate the smaller legal subdivisions ? 

A. The portion in section 34 falling in the S. W.4o0f S. W. 3 and 
the portion in section 33 falling in the S. E } of S. E. 4 

Q. The records of the General Land Office show that on May 3, 
1883, the pre-emption division executed a certificate that the E. 3 of 
S. E. ¢ of section 33, township 8 N., range 50 E., and W. 3 of S. W. 
+ of section 34, same town. and range, were free from conflict, and 
inured to the State of Nevada under a selection of lands made by 

her under the act of June 16, 1880. Please state whether at 
172 that time the application of Messrs. Matthiessen and Ward 

for a patent for the New Philadelphia mill site and mining 
claim to which you have referred had been acted on and decided 
by the mineral division of the General Land Office. 

A. Ido not know. I would have to examine the docket in the 
office to say. I cannot recollect. 
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Q. What official action has been taken in the case? 


(Objected to for the reason that it has been shown that there is a 
record—a docket—containing the information, and the record is the 
best evidence. 


A. The docket in the office will show. I cannot well state with- 
out examining the docket. 
QQ. As appears from the original papers before you ? 


(Objected to.) 


A. As appears from indorsements upon the letter of Janaary 10, 
1883, before referred to, a letter was written to E. C. Ford September 
4,1883 ; a letter was written to Curtis & Burdett September 4, 1883; 
a letter was written to Curtis & Burdett October 18, 1883; a letter 
was written to E. C. Ford October 18, 1883, each of these letters 
being official letters from the Commissioner of the General Land 
Office or some one acting as Commissioner. Following this letter to 
Mr. Ford of October 18, 1883, is the indorsement “ ref’d to div. G, 
Nov. 19, 1883,” which indicates that this particular letter and its 
contents were referred to the pre-emption division upon that date. 

Q. Did-that application for a mill site present such a case under 
the practice of the General Land Office as to entitle the applicanis 
to a decision on that application prior to the allowance of the claim 
of the State of Nevada to the same land under a State selection or 
prior to the allowance of any conflicting claim ? 

A. I do not know; I have never examined it; [ have never ex- 
amined the mill-site application. You ask a question whether it 
was entitled to a decision prior to action upon the other. I say Ido 

not know; I have never examined the mill-site application, 
173 but according to the practice of the General Land Office, as I 

understand it, both should have been considered together in 
order to get an intelligent understanding of what thecase was. The 
point is that where there are two claims pending before the General 
Land Office involving the same tract of land, although they may be 
in different divisions of the office, the practice of the office is to con- 
sider those. cases together and not separately, and I do not know that 
they are ever considered separately, unless by accident the other is 
not discovered. 

Q. If a decision on the application for the New Philadelphia mill 
site had ever been made in what division of the office would it have 
been made? 

A. Properly in the mineral division on the mill-site application. 

Q. Have you ever examined the records of the mineral division 
to know whether a decision was ever rendered on the mill-site ap- 
plication ? 

A. Ido not now remember that I ever did, and I do not know 
that such a decision was ever made. ‘There was such a mulitude of 
cases of all kinds coming to me as chief of the division that unless I 
examined the records for that purpose I would not have a personal 
recollection or knowledge of the matter. 

- Q. On the back of the ietter of the register at Eureka, Nevada, of 
12—157 
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January 10, 1883, sending up the application of Messrs. Matthiessen 
and Ward for patent on the New Philadelphia mill site, are the fol- 
lowing words or figures in blue pencil: “ Aug. 23, 83. Special. N. 
C.McF.” Do you know what those words or figures mean? And, 
if so, please state what you know about the matter. 


Mr. Repineton: I object to that question. I object to the witness 
saying what any particular paper or endorsement means. The paper 
speaks for itself. 


The Witness: Those words appear to be in the handwriting of 

N. C. McFarland, the former Commissioner of the General Land 

Office, and, as understood in the office, they mean that this 

174 case was to be taken up out of its order ahead of other cases 

and decided. That is the meaning of the word “special ” in 

this note. I know nothing about why it was put upon the letter. 
I do not think I was here at that date. 

Q. Was the State of Nevada orany one purporting to claim under 
that State represented by an attorney, so far as the land claimed by 
Matthiessen and Ward under their mill-site application was con- 
cerned? Ifso, who was such attorney ? 

A. I do not recollect about that. 

Q. I now hand you a paper purporting to be a letter of Ellery C. 
Ford, of February 8, 18838. Be good enough to look at it, state 
whether it is an original letter or a copy, and when received in the 


General Land Office. 
(Same objection noted as before by defendant.) 


A. This letter, dated February 8, 1885, and signed E. C. Ford, is 
an original letter, in which he states that he desires to enter his ap- 
pearance for the claimants of certain lands in sections 33 and 34, 'T. 
8 N., R. 50 E., M. D. M., under State selection list No. 24, filed with 
the R. and R., Eureka, Nevada, as against the application of F. O. 
Matthiessen and L. B. Ward for a mill site embracing a portion of 
said land, and asks for time for examination of papers and the filing 
of argument. The stamp upon this letter shows that it was received 
in the General Land Office February 9, 1883. 


Mr. Burperr: That letter I now offer in evidence and ask to have 
’ it: marked as an exhibit. 


(Same objection by the defendant noted as before.) 
The letter is here marked by the special examiner “ Plaintiff’s 


Exhibit E.” 


Cross-examination by Mr. REpINGTonN: 


Q. Mr. Tyssowski, there appears upon the jacket of that 
175 paper, “ Exhibit D,” a note of ‘reference of all the papers to 
division G. What was the object of that reference? 
A. The object of that reference was to turn over this entire matter 
to division G. 
Q. Division G was the division that examined State selections ? 
A. Division G designates the pre-emption division of the General 
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Land Office, and one of its branches is the examination of State se- 
lections. I think that is correct. : 

Q. At that time? 

A. I think so. 

QQ. Well, prior to that reference was anybody pressing the consid- 
eration of the mill-site case in division N ? 

The Witness: Prior to November 19, 1883 ? . 

Mr. Repineton: Yes. 

Answer. I should say yes. 

Q. Can you say who? 

A. I cannot, but I should say yes from the fact that the Commis- 
sioner’s endorsement appears on this letter, making it special, which 
would not have been made if some one was not pressing it. 

Q. What would have been the effect of making that case special 
in respect to the examination of any other claim ? 

A. The effect of that order would be to take up this case and ex- 
amine it In advance of other claims. 

Q. How much time, probably, would have been gained by that 
special order ? | 

A. That would depend upon the condition of the work at that 
time and the number of other cases made special before this one. 

Q. Do you know who procured the Commissioner to make the 
case special ? 

A. I do not, sir. I do noi think ‘I was in the city at the time that 
order for special was made. I think I was on my summer vacation, 
but I am not sure about that. 

Q. Mr. Tyssowski, what lands under the law can be included ina 
mill-site claim as to their character—mineral or agricultural ? 

A. Non-mineral lands. 

@. Under no circumstances can mineral land be taken under a 
mill-site claim ? 

A. No, sir. | 

176 Q. As to those field-notes in the mill-site case, I under- 

stand you to say that you are unable to testify that the paper 

exhibited to you as the mill-site field-notes did or did not come up 
with the rest of the papers ? 

A. I state that merely from this fact, that the official number 
stamped upon the letter of January 10, 1883, which is number 
5870, does not appear to be upon this paper designated as field- 
notes. | 

Q. Well, from all the evidence before you and from your recollec- 
tion you are unable to testify that that paper was the paper sent up 
with that letter ? 

A. Outside of what I have stated I know nothing about it. 

Q. But you have stated that you are unable to identify this paper 
as having come up with the letter ? 

A. Yes, sir; I am not willing to make that unqualified statement. 
I want to say that on the comparison with Mr. Fox made awhile 
ago these field-notes correspond with the plat, but I do not know 
when it was filed nor whether it was sent up with that letter. 

Q. Now, I want you to look at the plat, Mr. Tyssowski. Is there 
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anything in the body of that plat which shows with what legal sub- 
divisions of the townships survey the mill-site conflicts ? 

A. The legal subdivisions do not appear to be laid down upon, 
the plat itself. 

Q. You refer in your direct examination to a tracing which was 
attached to the plat. That, as I understand you, exhibits the sub- 
divisions. Is there anything to show when that tracing was pasted 
upon the plat? 

A. I find nothing whatever upon the plat to show when it was 
pasted upon it. There isa line upon this plat which is drawn from 
post number one of the mill-site claim and is marked S. E. cor. sec. 
33, T. 8 N., R. 50 E., bears S. 31° E. 693 feet, from which the locus 
of this mill-site lot could have been fixed. 

Q. But it is not fixed on that paper—it is not shown ? 
177 A. It is shown, as far as it can be, by the line and words 
descriptive of it I have indicated. 

Q. Were the section subdivisional lines shown on the plat? 

A. They do not appear on the plat itself. 

Q. Without looking at the tracing are you able to say with what 
subdivisions the mill-site claim conflicts ? 

A. I could plat it off from that, [I think. 

Q. Iam asking whether without that you can say. You cannot 
see any lines on the plat? | 

A. No. | ! 

Q. You do not know when that tracing was attached there, of 
course? . 

A. No, sir; I know nothing about that. 

Q. You have spoken about an interview with the Commissioner 
or one or more interviews with the Commissioner in which the mat- 
ter of the examination of this mill-site claim was referred to. Do 
you know who, if anybody, had requested action upon the mill-site 
claim at that time? 

A. I do not. 

Q. Do you recollect independently of your memorandum ? 

The Witness: What memorandum ? 

Mr. Repineton: The one you made there. What was said by 
the Commissioner upon the subject ? 

A. I do not recollect any more than what I have said in my di- 
rect examination. | 

@. Did the Commissioner in this interview give any further or 
other directions than those which you have incorporated into your 
written memorandum ; and, if so, what? 

The Witness: To what memorandum do you refer ? 

Mr. Repineton: That is, the memorandum, dated February 24, 
1883, signed “ J. T.,” written in pencil and attached to letter of Jan- 
uary 10, 1883. ; 

The Witness: Well, I cannot recall with certainty whether he 
did or not. 3 

Q. Are you familiar, Mr. Tyssowski, with the method pursued in 
the examination and certifying in division G upon State selections ? 

A. Not entirely. | 
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Q. Can you state when, if ever, your attention was first directed 

to the fact that there was a State selection upon these particu- 

178 lar tracts in controversy and with reference to which you 
have testified ? 

A. I cannot state when, but I do know that in the interview had 
with the Cnmmissioner there was a reference made to the fact that 
there was some State claim to this same land. 

Q. Did you at any time during the pendency of this application 
in division “ N” communicate that fact to Mr. Howes with any 
request that he should note a conflict as against the State selec- 
tion ? 

A. I cannot recall that, but I think I had interviews with Mr. 
Howes about the case. 

Q. Well, have you any recollection whatever as to ever having 
called his attention to that fact for that purpose ? 

A. I have no distinct recollection about it. 


Redirect examination by Mr. Burpetrt: 


Q. Do you feel in anywise certain that you had conversations or 
interviews with Mr. Howes relative to this general subject-matter 
as early as the date of either of these memorandums ? 

A. Aste the date I do not recollect, but the interviews I had 
were upon the days I had the interviews with the Commissioner. 
I am quite definite about that. —. 

Q. Were these memorandums, dated respectively March 9 and 
February 24, 1883, the result of interviews with the Commis- 
sioner ? | 

A. Yes, sir; they were both made by direction of the Commis- 
sioner. : 

Q. In what division of the General Land Office do patents issue 
for hill-site claims? 3 

A. In the mineral division. 

Q. What was the date of the reference of the papers you have 
recently referred to to division “G?” 

The Witness: The letter of January 10 and enclosures ? 
179 Mr. Burpett: Yes. 
The Witness: November 19, 1888. 


JOS. TYSSOWSKI. 
Subseribed and sworn to before me— 
JOHN B. THOMPSON, 


Special Examiner. 

5.14 o’clock p. m.—Adjourned until 8 o’clock p. m. 

Met at 8 o’clock p. m., pursuant to adjournment. 

Present: The attorneys for the respective parties. 

Whereupon Duane E. Fox, a witness produced, sworn, and ex- 
amined on the part of the plaintiffs, says: 

By Mr. BurpDert: 

Q. Mr. Fox, please state your name, age, residence, and occu- 

pation. ° 
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A. Duane E. Fox; reside in this city; at present am 27 years 
old; clerk in the General Land Oftice. 

Q. In what branch or division of the General Land Office are you 
employed and how long have you been employed in that division ? 

A. “N,” division of mineral claims; have been employed there 
since April, 1882. 

Q. Please look as the papers handed you, marked “ Plaintiff’s 
Exhibit D,” and state whether you have ever seen those papers be- 
fore; and, if so, where and when. 

A. I have seen those papers in the mineral division of the General 
Land Office in 1883. 

Q. On the back of the letter from the local office is written the 
words and figures “ Aug. 25,83. Special. N. C. McF.” Please 
state whether on that day or at any time subsequent thereto you were 
given any directions with respect to the new Philadelphia mill-site 
claim. 

A. I first received directions in this case prior to that time; my 
subsequent directions were simply supplemental to directions re- 

ceived prior to that time. 
180 Q. Now, be good enough to state your connection with the 
case represented in those papers, what directions you received, 
and what you did in connection therewith. State fully. 

A. I find that this letter was received at the General Land Office 
on January 18, 1883. I find from a note attached to it dated Feb- 
ruary 24, 18838, that the Commissioner of the General Land Office 
directed that this case must be considered in connection with the 
State selection of the same land. 

Q. Now, Mr. Fox, in relation to your connection. with the case ? 

A. Yes—you want me to begin at the beginning ? 

Mr. BurpeEtT: Yes. 

Ans. Well, this was my first connection with the case—reading 
this note in regard to the list in the pre-emption division. I do not 
know whether I took this case up for examination at that date or 
soon aiter or not. I think that I probably did not, because at that 
time the business of the office was crowded and I had a great many 
matters on my desk awaiting action atthe time. I find also attached 
to the paper a note dated March 29, 18883, to this effect: “ On mo- 
tion of-Mr. Curtis, and Mr. Ford not objecting, the Commissioner 
directs that action in this case may be delayed for some time.” 
Whether I had begun to examine the papers or not that note sus- 
pended the case and I took no further action in it, to the best of my 
recollection, until the Commissioner had put the note already re- 
ferred to of August 23rd on the back of the letter. After that time 
I must have taken the case up for examination—probably within a 
few days. The list was shown by the first note referred to to be in 
the pre-emption division. The first thing that I did in connection 
with the case was to get the list. On obtaining the list 1 discovered 
that it was not signed by the selecting officer ; whereupon I returned 
it to Mr. Howes, with a statement that [could not act on the case in 
that shape. I returned the list to division G for further disposition, 
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and ata later date I notified Curtis & Burdett—that is, I wrote a 
181 __lettersigned by the Commissioner notifying them—that by let- 
ter “G,” which was the letter of the pre-emption division of 
August 28, 1863, the office had returned list No. 24, embracing the 
said State selection, to the register and receiver at Eureka for cor- 
rection. Now, i cannot tell any more about it without refreshing 
my recollection from the papers. I find afterwards that I advised 
Curtis & Burdett on October 18, 1883, that list No. 24, embracing 
said State selection, had been returned to the office. Now, shortly 
afterwards—that is, dated October 18—shortly after that time I 
must have:taken the case up for further examination. I do not re- 
member whether in the course of that examination | consulted the 
tract books, but I discovered that the patent had issued on the se- 
lection or it was discovered by somebody else; but I understand 
that to have been the fact. Of course, patent having issued for the 
land in controversy, all further examination of the mill-site case in 
division “ N” was stopped. So far as [ remember, I took no further 
action, except to refer the papers in the mill-site case to division “ G” 
on November 19, 1883. 
Q. Do you know whether, after the discovery of the tact that final 
title had issued to the State for these tracts, anything further was 
done by way of forwarding tae mill-site claim ? 


(Objected to by the defendant.) 


A. I do not know whether anytliing further was done. I do not 
know now. I might, by turning to the records, find out that fact. 

Q. Do you know whether or not any patent has ever issued on 
the mill-site claim ? 


(Objected to by the defendant.) 


A. I donot. [ cannot say without referring to the records of the 
General Land Office. = 


Mr. Burpett: I will want you to look up the records, and will 
call you or Mr. Tyssowski hereafter. You will especially ascertain 
whether anything further was done other than that which 

182. you have already stated. 


Q. Be good enough to look at the letters now handed you, 
and to which you have already referred, and state whether they are 
original letters from the General Land Office and by whom they 
were prepared. 

A. Yes, sir; I prepared the letters and they were signed by the 
Commissioner of the General Land Office. 


Mr. Burpert: I offer them in evidence and ask that they be 
wnarked Plaintiff’s Exhibit F and Plaintiff’s Exhibit G. 


The letter from the Commissioner of the General Land Office to 
Curtis & Burdett, dated Sept. 4, 1883, is hereby, by the examiner, 
marked “ Plaintiff’s Exhibit F.” 

The letter from the Commissioner of the General Land Office to 
Curtis & Burdett, dated October 18, 1883, is here by the examiner 
marked “ Plaintiff’s Exhibit G.” 
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Q. When attention was called by you to the want of signature of 
the selecting agent, were you advised in any manner that a final 
certification had been made of these lands? 

A. I was not. 

Q. Can you state who you consulted with respect to the matter at 
that time in the pre-emption division ? 

A. I think the chief of that division, Mr. Howes. 

Q. Now, I will ask you to simply identify a paper here which is 
among these original files. Please look at the paper now handed 
you and state what it is and what it contains—just in a word. 


Mr. Repineton: The introduction of these papers is objected to 
upon the grounds previously stated to the introduction of Plaintiff’s 


Exhibit D. 


Ans. This is a letter from Curtis & Burdett to the Commissioner of 
the General Land Office entering their appearance as attorneys for 
the mill-site applicants and enclosing evidence of their citizenship— 
one letter and two enclosures. 


183 Mr. Burpetr: I now offer that letter and the enclosures 
in evidence and ask to have it marked as an exhibit in the 
case. 
Mr. Repincton: The introduction of these papers is objected to 
upon the same ground last before stated. 


The letter from Curtis & Burdett to the Commissioner of the Gen- 
eral Land Office, dated January 25rd, 1883, is here by the examiner 
marked “ Plaintifi’s Exhibit H.” 


Cross-exalmination waived. 


9.15 o'clock p. m.—Adjourned until Monday, January 25th, 1886, 
at 10 o’cleck a. m. 


Met Monday, January 25th, 1886, at 10 o’clock a. m., pursuant to 
adjournment. 

Present: 8. S. Burdett, Esqr., on behalf of the plaintiff, and. E. C. 
Ford, Esqr., and James KR tedington, Esqr., on behalf of the de- 
fendant ; ; whereupon the examination of Duane E. Fox is continued 


- as follows: 


184 By Mr. BurpDEtTr 


Q. Have you examined the records of the General Land Office, 
particularly of the mineral division, since the adjournment on Mon- 
day last, for the purpose of ascertaining what action, final or other- 
wise, has been taken on the application of Matthiessen and Ward 
for a mill site? 

A. Yes, sir. 

Q. Wil! you state in what visio you find the case to be? 


Mr. Repineton: That is objected to. 


A. I find on referring to the docket of contested cases, volume 6, 
that the case of Matthiessen and Ward against the State of Nevada 


i 
' 
é 


> 2G 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 97 


was referred to division “G” on November 19, 1883. The docket 
does not show any action subsequent to that time in the mineral 
division. 

Q. What is thé present condition of the case of Matthiessen and 
Ward—the mill site—that is, the present condition in the General 
Land Office of the case of Matthiessen and Ward? 


(Objected to.) 


A. I cannot tell because the case was referred to division G. 
Q. So far as you know, it remains in division “G?” 


Objected to. 


A. I have no information to thecontrary. The docket shows that 
the case was referred to that division, and does net show that it 
has been returned. 


Cross-examination by Mr. REDINGToN: 


Q. Mr. Fox, what kind of a book is this docket that you speak 
of ? 

_A. It is a book in which all contests involving mineral questions 

between parties other than the Government are entered. It 

185 shows the title of the case and the papers received in the 


case and the action of the office upon it. 
DUANE E. FOX. 


Subscribed and sworn to before jib 
; JOHN B. THOMPSON, 
Special Examiner. 


Adjourned until 4 o’clock p. m. on January 26, 1886. 


Met Tuesday, January 26th, 1886, at 4 o’clock p. m., pursuant to 
adjournment. 
Present: Counsel for the respective parties. 


Documentary Evidence. 


Whereupon Mr. Burdett, for the plaintiff, introduced in evidence 
a certified copy, under the hand and seal of the Commissioner of the 
General Land Office, dated January 26, 1886, of circulars of the Gen- 
eral Land Office dated October 29, 1881, April 27, 1880, September 
23, 1880, May 9, 1882, September 22, 1882, December 9, 1882, and 
November 16, 1882, the satne being the official instructions in force 
from September, 1882, to June, 1883, inclusive, and requests that 
said certified copy be marked as an exhibit in the case. 

(The introduction of this paper is objected to by the attorney for 
the defendant.) 

The paper is here marked by the Commissioner “ Plaintiff’s Ex- 
hibit I.” : 


Mr. Burpett: I also offer in evidence certified copies from the 
records of the. General Land Office, under the hand and seal of the 
Commissioner, dated January 26, 1886, of a letter from the Commis- 
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sioner of the General Land Office to the Secretary of the Interior 
dated January 19, 1884, and a letter from the Comunissioner 
186 of the General Land Office to the register and receiver at 
Eureka, Nevada, dated October 26, 1880, and request that 
this certified copy be marked as an exhibit in the case. 


(The introduction of this paper is objected to by the attorneys for 


the defendant.) 
The paper above referred — is here by the commissioner marked 


“ Plaintiff’s Exhibit K.” 
Adjourned until Saturday, January 26, 1886, at 11 o’clock a. m. 


JANUARY 30, 1886. 


There being no appearance of counsel for either of the parties, the 
hearing is, at the written request of Mr. Burdett, on behalf of the 
plaintiff, adjourned by the Commissioner until Monday, February 
1, 1886, at 11 o’clock a. m. 


FEBRUARY 1, 1886—11 o’clock a. m. 


There being no appearance of counsel, owing to the sickness of 
Mr. Burdett, representing the Attorney General of the United States, 
adjourned until Tuesday, February 2, 1886, at 11 o'clock a. m. 


FEBRUARY 2, 1886—11 o’clock a. m. 


Owing to. the continued sickness of counsel representing the 
Attorney General, adjourned until Raita ciel February 2, 1886, at 
11 o’clock a. m. 


FEBRUARY 38, 1886—11 o’clock a. m. 


Counsel representing the Attorney General of the United States 
being still confined to bed from sickness, adjourned until Thursday, 
February 4, 1886, at 11 o’clock a. m. 


187 February 4, 1886—11 o’clock a. m. 


Owing to the continued illness of counsel representing the 
Attorney General of the United States, adjourned until Friday, Feb- 
ruary 5, 1886, at 11 o’clock a. m. 


Fespruary 5, 1886. 


Met at 11 o’clock a. m., pursuant to adjournment, whereupon the 
hearing is adjourned until Tuesday, February 23, 1886, at 2 o’clock 
p. m. 

Tugspay, February 23, 1886. 

Met at 2 o’clock p. m., pursuant to adjournment. 


Present: S.S. Burdett, Esqr., representing the Attorney General 
of the United States, for the plaintiff, and E. C. Ford, ies dh and 
James K. Redington, Esqr., for the defendant. 
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Whereupon WILLIAM W. CurrTIs, a witness produced, sworn, and 
examined on the part of the plaintiff, says as follows: 


By Mr. BurpDetr: 


Q. What is your name, occupation, and residence? 

A. My name is William W. Curtis; I am a resident of the city of 
Washington; engaged in the business of land attorneys, as a mem- 
ber of the firm of Curtis and Burdett. 

Q. Have you been professionally engaged on behalf of Matthies- 
sen and Ward respecting: their interests in certain lands in Nevada 
described as the east half of the southeast quarter of section 33 and 
the west half of the southwest quarter of section 34, township 8 
north, range 50 east ? 

A. Asa member of the firm of Curtis and Burdett, I have. 

188 Q. Be good enough to state when your professional con- 

nection with the case began and generally what steps have 

been taken in the case in the General Land Office or elsewhere, so 

far as you recollect them, giving a reference to any memorandum 

which you may have in your possession and which. relates to the 
same matter. 

A. It was about the first of September, 1882, that we were em- 
ployed by Matthiessen and Ward, 1 think through Abbett and Fuller, 
their attorneys, to look into the condition and status of a certain 
desert-land entry made by Joseph T. Williams, which Matthiessen 
and Ward had purchased of said Williams; at least they had the 
position of assignees of Williams. On examination of the records 
of the General Land Office in this city I found—for I personally 
looked after the matter—that the desert-land entry had been can- 
celed, Williams having filed a relinquishment, of which fact I noti- 
fied Messrs. Matthiessen and Ward or their attorneys in New York, 
Messrs. Abbett and Fuller, receiving from them immediately in- 
formation to the effect that they had been notified by advices from 
Nevada that the State selection had been made. 


(Mr. Repineton: All those statements are objected to as hearsay 
matter.) 


The witness continuing: On the sixth of September, 1882, I pre- 
pared and filed a protest against the allowance of the State selection, 
a copy of which I have here and which was filed at that date in the 
General Land Office. 

Q. Have you a copy of that paper there? 

A. Yes; this is a copy (handing paper to counsel). 

Q. Is this paper (taking it) the copy to which you refer? 

A. Itis. | 


Mr. Burpetr: I now offer the paper in evidence in connection 
with the testimony of the witness and ask that it may be marked as 
an exhibit. 


The paper referred to is here by the commissioner marked 


189 =“ Plaintiff’s Exhibit L.” 
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The Witness: This paper is also an application for the rein- 
statement of a desert-land entry which had been canceled. 


Mr. Burdett here announces that he had requested the General 
Land Office to furnish certified copies of the foregoing paper, as also 
others, forming part of the files in the desert-land case of Williams, 
but that the papers cannot be found there, and that a letter from 
the Commissioner of the General Land Office setting out the facts 
would be filed by him in the case. 


Mr. Repinaron: I object to the introduction of the copy until 
the loss of the original paper is duly proved. I also object to the 
paper on the ground that it is incompetent of itself and immaterial. 


Mr. Burdett, counsel for the plaintiff, states that he will, before 
the close of the examination, file proper evidence showing that the 
original paper had been mislaid in the General Land Office. 


By Mr. BurRDETT: 


Q. State what followed this action. 
A. I should state that this paper is also an application for the re- 
instatement of desert-land entry of Williams in the name of 
Matthiessen and Ward, assignees of Williams. That was followed 
by careful watching on my part, and between that date and the first 
of January, 1883, three arguments were filed in the General Land 
Office—one in September, another in November, and the third in 
December—in support of the motion made there. At the same 
time I took special pains and care to see that no inadvertent action 
was taken on the State selection by frequent conversations with the 
Commissioner, the head of the pre-emption division, Mr. Howes, and 
the head of the mineral division, Mr. Tyssowski. A decision on the 
motion to reinstate the desert-land case was made by the Com- 

190 missioner on the twenty-first of February, 1883, notice of 
which we received on the twenty-third of February. From 

the closing words of that decision we were led to further contest the 
approval of the State selection, as the decision left that matter for 
future consideration. On the twenty-fourth of February I went 
over to see the Commissioner, as also Mr. Howes, the head of the 
pre-emption division, Mr. Tyssowski, of the mineral division, and, 
I think, Mr. Le Barnes, of the law clerk’s office, although I am not 
so certain as to the latter. On the same day I wrote a letter to. 
Messrs. Abbett and Fuller detailing the circumstances of the visit 
and what had been done. On that occasion, as on previous occa- 
sions, I had taken special pains to urge upon the Commissioner and 
all others who had anything to do with the case the importance of 
putting such safeguards on the papers in the case as would prevent 
any independent action—any separate action—by either of the di- 
visions—the one having charge of the mill-site case, which had 
theretofore reached the office, or the other having charge of the State 
selection ; and I had such positive assurances at that time trom all the 
parties and especially from the Commissioner that such annotations 
had been made as would effectually guard against any such inde- 
pendent action that I rested easy and satisfied in my mind. 
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Q. You speak of a letter- you wrote on the twenty-fourth day of 
February, 1883, to Abbett and Fuller. Have you a copy of that 
letter? If so, state what it is and whether it 1s press copy or other- 
wise. ; 

A. It is a press copy, in the copy books of the firm of Curtis and 
Burdett. I have the copy here (witness looking at letter book). 


Mr. Burpvett: I offer that original press copy in evidence and ask 
to have it marked as an exhibit in the case. 


The paper in question is here cut froin the letter-press copy book 

and is by the commissioner marked “ Plaintiff’s Exhibit N.” 

191 (The introduction of this paper is objected to by the de- 

fendant on the ground that it is incompetent and imma- 
terial.) 


_Q. Have you further letters or memorandums tending to show 
action taken by you with respect to the consideration of these cases? 
A. After the decision in the desert-land case all efforts were 
direct:d towards defeating the State selection and in asserting the 
right of Matthiessen and Ward to make a mill-site location. This 
matter was argued—I think the argument was filed in April—in 
which the two cases were treated together as one case. I find that 
iu August following—and [ remember it distinctly—we received a 
letter from L. B. Ward. I called upon the Commissioner to urge action 
in the case. Upon the letter which I took over the Commissioner 
made the following endorsement: “ My understanding is that this 
case was to be taken up.— N.C. McF.”- I showed that to Mr. Tyssow- 
ski, the chief of the division where the mill-site case was then rest- 
ing. He was not satisfied with it, but went down to the Commis- 
sioner, where a conference was held, I think, between Mr. Howes, Mr. 
Tyssowski, the Commissioner, and myself, and an endorsement was 
then made on the papers in the case for the reason that this, being a 
private letter to the firm, could not be left with the ease—at least I 
did not want it to go there—and instructions were then given. to 
have the case taken up and a decision written up. 

Q. Did you or not, at that time, write any letter which refreshes 
your mind as to what further happened upon the presentation of 
the letter from Ward to the firm of Curtis and Burdett, to which you 
have referred ? | 

A. I wrote a letter to Mr. Ward of that date—of August 23—a 
copy of which I have here. 

Q. Is it a press copy ? 

A. Yes, sir; it isa press copy—type-written—of a letter addressed 

to Mr. Ward and signed by myself personally. 
192 Q. Please state, generally, the contents of it. 


(Objected to by counsel for defendant.) 


A. It is simply corroborative of what I have stated here now in 
my testimony as to the instructions given by the Commissioner to 
the chief of the mineral division to consult with the chief of the pre- 
emption division as tu the State selection. 
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Mr. Burpett: I now offer in evidence the letter referred to of L. 
B. Ward to Curtis and Burdett, of August 23, 1883, and the press 
copy of the letter answering the same, to which the witness has just 
referred, signed by W. W. Curtis. I offer them together. 

(Mr. Repineaton: I object to the introduction of both papers on 
the ground that they are incompetent and immaterial, and that they 
are inadmissible.) 


The papers referred to are here by the commissioner marked 
“ Plaintiff’s Exhibit N.” 


Q. You may state whether any steps were taken by you or within 
your knowledge on the part of your client to obtain any separate 
or indepencent action, either on the mill-site application or on the 
State selection case. | . 

A. No, sir. On the contrary, the effort was always, so far as my 
own efforts were concerned, and I had the most to do with the mat- 
ter, to have the two cases acted on together. They are so argued in 
all the briefs filed in the cases. 

Q. When did you first learn that the tracts in controversy had 
been certified to the State of Nevada ? 

A. Some time in December, 1883. 

Q. You may state whether or not the Commissioner of the Gen- 
eral Land Office, in any of the conversations you had with him re- 

specting the matter, ever intimated a knowledge on his part 
193 that there had been a certification of the land prior to De- 
cember, 1883. 


(Objected to by the defendant.) 


A. No, sir. On the contrary, he found it out—at least my first 
conversation with him on the subject was about the time that it 
became generally known in the General Land Office, and in all con- 
versations with him at that time he expressed surprise and indigna- 
tion at what had been done, coupled with a proffer to do anything 
that could be done to remedy the matter. 

Q. When did you first see list No. 24, which is the Plaintiff’s 
Exhibit B in this case? 

A. 1 cannot remember ever having seen that until after the dis- 
covery was made of the fact that the lands had been certified. 

Q. What was the condition of the list,so far as any annotation. 
is concerned or any erasure of an annotation, when you first saw 1t? 

A. Substantially as it is now, the words “ mill site” being partly 
obliterated. 

Q. Did you at any time ever make or cause to be made or have 
anything to do with the making of that erasure ? 

A. I did not. I could have had no motive for so doing. It 
would have been to the injury of the parties I represented to have 
done so. 

Counsel for the defendant here waives present cross-examination 


of this witness, and it is stipulated by the counsel for the respective 
parties that the witness, Mr. Curtis, may be recalled for cross-exam- 
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ination by the defendant during the taking of the testimony for the 
defendant in this case, if the defendant so desires. 


WILLIAM W. CURTIS. 


Subscribed and sworn to before me 
JOHN B. THOMPSON, 
Special Kxaminer. 


Adjourned until Wednesday, February 24, 1886, at 4 p. m. 


194 Frepruary 24, 1886—at 4 o’clock p. m. 


Met pursuant to adjournment; whereupon a further adjourn- 
ment was had until February 25th, 1886, at 9 o’clock a. m. 


FEBRUARY 205TH, 1886. 
Met at 9 o'clock a.m. pursuant to adjournment; whereupon a 


further adjournment is had until 1 o’clock p. m. 


Met at 1 o’clock, February 25th, 1886, pursuant to adjournment. 
Present: 8. S. Burdett, Esqr., representing the Attorney General, 

for the plaintiff, and E. C. Ford, Ksqr., and James K. Redington, 
tsqr., for the defendant. 


Whereupon Lepseus B. Warp, a witness produced, sworn, and 
examined on the part of the plaintiff, says as follows: 


By Mr. BurpDeEtt: 


Q. Please state your name, age, residence, and occupation. 

A. Lebbeus B. Ward; 52 years old; civil engineer; Jersey City, 
New Jersey. 

Q. State if you are the Lebbeus B. Ward of the firm of Matthiessen 
and Ward,who have interests in certain lands in Nevada in contro- 
versy in this suit. 

A. I am the Lebbeus B. Ward who is interested in this suit with 
Mr. Matthiessen. 

Q. Be good enough to state your connection with the tract of land 
in controversy in this suit and in what your interests in those tracts 
consists and how acquired. Give a general narration. 


(Question objected to by counsel for the defendant.) 


A. I became interested in the lands by purchase jointly with Mr. 
Matthiessen from the receiver of the New Philadelphia Silver 

195 Mining Company,and also by purchase made from the sheriff 
of Nye county, Nevada. These purchases were made in the 

year 1881. Mr. Matthiessen and myself had been interested as 
stockholders in the New Philadelphia Silver Mining Company, a 
company which had purchased the land in controversy from Joseph 


- T. Williams in 1879 and erected_a quartz mill upon it. The com- 


pany became embarrassed and went into the hands of a receiver, 
and the property was first sold in Nevada for its debts under certain 
suits and judgments, and subsequently sold by the receiver in New 
York, the company being a New York corporation. At the time of 
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our purchase we knew from the records of Nye eounty, Nevada, and 
from hearsay that Mr. Williams had made the sale of the land in 
controversy to the New Philadelphia Silver Mining Company and 
had been paid five thousand dollars for his title. It was on the 
faith of that deed that we made the purchase of the property. 

Q. Can you state what the improvements were on the tract of 
land in controversy and their nature and extent or approximate 


value? 
(Question objected to by counsel for the defendant.) 


A. I believe the improvements to consist of a quartz mill—I have 
never been on the property and can only speak from information— 
a ten-stamp quartz mill, with some buildings, which were erected at 
an expense of fifty thousand dollars or upwards. 

Q. Do you know what title Williams had to this tract of land 
when he sold it to the New Philadelphia Company, and: whether he 
sold by deed and the date of the transaction and the consideration 


paid him? 
(Mr. REpInGToN: I object to that on the ground that it is not, of 
course, the best evidence of the fact which it attempts to reach.) 


A. The title that Mr. Williams had, or estate in the land, we un- 

derstood was a desert-land entry which he made in May, 

196 1879. He conveyed to the New Philadelphia Company July 

. 26, 1879, by decd, in which he covenanted that he had full 

power and right to convey; the consideration named in the deed 

was five thousand dollars, and I believe that that sum was actually 
paid him. It has never been denied, to my knowledge. 

Q. Do you know what finally became of the Williams title under 
the desert-land entry? If so, state, and in connection with that 
statement also state what steps you may have taken personally, if 
any, looking to the securing of the title for yourself and Matthiessen | 


in that tract of land. 
(Qbjected to by the defendant.) 


A. We were informed by our agent at Hot Creek in May, 1882, - 
that Mr. Williams expressed his willingness to make a formal relin- 
quishment of his desert-land entry at the expiration of the three 
years from the date of the entry within which the law required him 
to perfect his desert-land improvements; that he was willing to do 
this in such a way and at such a time as would enable us to take 
the land by State selection. We were unable to learn that Mr. Wil- 
liams carried out his intention, although we requested him to do so, 
until in September. The last of August or first of September follow- 
ing inquiry at the Land Department at Washington showed that the 
relinquishment had been made some weeks previous and the entry 
canceled. On telegraphing to Eureka, Nevada, we learned that a 
State selection—an application for the land by the State of Ne- 
vada—had been made immediately upon the cancellation of the 
desert entry, which selection was made in behalf of Mr. Williams. 
I came to Washington about the fifth or sixth of September, 1882, 
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and in company with Mr. W. W. Curtis called upon the Commis- 
sioner of the General Land Office, and in conversation stated the facts 
to him which I have just given. Onthesame day—the sixth of Sep- 

tember, if I remember rightly—an application in writing was 
197 made to the Commissioner of the General Land Office in the 

name of Matthiessen and Ward, by Curtis and Burdett, at- 
torneys, to have the desert-land entry reinstated. That application 
was subsequently, as I am informed, refused by the Commissioner. 
I was in Washington again, I think, about the end of September, 
1882, in connection with this business, but Iam unable to say whether 
I saw the Commissioner at that time or not. My present impres- 
sion 1s that he was absent from Washington. I have no recollection 
of having seen the Commissioner again until July, 1883. At that 
time Matthiessen and Ward had an application pending for a five- 
acre mill site, including the mill building spoken of in my previous 

testimony. | 

I would like to add that in the early part of 1882—I think 
in the month of February—I requested Messrs. Abbett & Fuller, 
our attorneys in New York, to communicate with the .Commis- 
sioner of the General Land Office and inform him that Matthiessen 
and Ward had certain rights in--lands at Hot Creek, specifying the 
lands which I referred to—among others, the mill site of eighty acres 
which had been conveyed to the New Philadelphia Company by 
Williams, as described in my previous testimony, and that I know 
that such a letter was written. 

Q. That is all right. The papers I will file will show that. You 
may state, if you can, Mr. Ward, about the date of the erection of 
the stamp-mill to which you refer, in whose possession it has re- 
mained, and who possesses and controls it now. 


(Question objected to by counsel for defendant.) 


A. The stamp-mill, as I was informed, was erected in 1879, im- 
mediately after the deed given by Williams to the New Philadelphia 
Company of the land on which it was built. It remained in the pos- 
session of the New Philadelphia Silver Mining Company until they 
stopped doing business—at the end of the year 1880, I think it was— 

and since that time it has been in the possession of our agent. 
198 Q. Mr. Ward, there is a certain paper in this proceeding 

known as list No. 24, one of the files in the case in the Gen- 
eral Land Office. Be good enough to state whether you have ever 
seen that paper or had it in your custody or control at any time. 

A. I have never seen the paper which you refer to. 

Q. I now hand you the paper referred to (handing the witness 
Plaintiff’s Exhibit B), and you may now state again whether you 
have ever seen that particular paper before or know anything in 
respect to it. : 

The Witness (examining paper): I am certain that I have never 
seen this paper before. Do you mean whether I have ever heard 
of it? 

Mr. Burpetr: Yes; whether you have ever heard of it in con- 
nection with a certain alleged erasure. 

14—157 
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(Objected to by counsel for the defendant.) 


A. I presume this is the list of lands applied for by the State of 
Nevada, which includes the land in controversy. If so, I learned in 
December, 1883, for the first time that the lands which were applied 
for had been certified to the State of Nevada, and in connection with 
that information that there had been an erasure made of words on 
the margin of the list—of an annotation showing that the lands 
contained a mill site. 

Q. You may now state whether or not you ever made or caused to 
be made any erasure of the words mill site or other erasure whatever 
on that paper. 

A. I have never caused any such erasure to be made and I never 
knew that the annotation had been placed on the paper until the 


date that I have just mentioned, December of 1883. Upon learning © 


of the fact of the certification of the land of the State of Nevada I 
came at once to Washington, and had an interview, in company 

with Mr. Curtis, with the Commissioner of the General Land 
199 Office, and found that the only method of relief would be by 

a suit brought to set aside the certification. ‘The Commis- 
sioner of the General Land Office had, I was informed, represented 
the facts to the Secretary as soon as he learned of them, and the Sec- 
retary had applied to the Governor of Nevada for a return of this 
certified list. That application, however, failed, as the Governor of 
Nevada thought he had no power to return it, and a short time 
afterwards the Commissioner, in pursuance of what he thought to 
be his duty, as professed to me, represented the facts to the Secretary 
of the Interior and requested that a suit be instituted in the name 
of the United States to annul the certification of the land. Those 
fucts were known to me at the time. 


Cross-examination by Mr. REDINGTON : 


Q. What connection, Mr. Ward, had you with the New Philadel- 7 


phia: Mining Company prior to its insolvency ? 

A. I was a shareholder. 

Q. Had you any further connection with it than as a share- 
holder ? 

A. No, sir. 

Q. What personal knowledge have you of any purchase made by 
that company of Williams? 

A. None other than I have stated in my direct examination. 

Q. Well, what was that? 

A. I was informed by the managers of the company that they had 
made such purchase. : 
Pg you know anything further, individually, about it than 
that 

A. No. | 

Q. Did you ever see any deed or conveyance from Williams to 
the New Philadelphia Mining Company ? 

A. Not during the period of the company’s existence, I think. 
Q. Have you ever seen any such deed ? ) 
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A. Not the originals. 
Q. Have you ever seen a copy of such deeds? 
A. Yes, sir. 
200 Q. How do you know you saw a copy of the deed? 
A. I saw a certified copy taken from the Nye county, Ne- 
vada, records. 

Q. Have you got that copy with you ? 

A. No, sir. 

Q. Where is it? 

A. The one I have seen is in New York. 

Q. You never saw the original ? 

A. I think I must correct my testimony. I believe the original 
deed is in my possession in New York. I first got a certified copy 
previous to the purchase from the receiver and afterwards—that is, 
after the sale by the receiver—the title deeds of the company were 
handed over to us. 

Q. Then you have in New York now the original of the deed 
which you say was made by Williams to the company, and also an 
exemplified copy of that deed from the Nye county, Nevada, 
records ? 

A. Yes, sir. 

Q. Do you know of any ctor ioc: either of a deed or a con- 
tract, between Williams and that company ” 

A. There is a bond given by Williams to Mr. Trowbridge in Ne- 
vada which I have seen and which, I think, I have in my possession, 
or a certified copy of it, 1 am not sure which. 

Q. Do you know anything, either hearsay or otherwise, of the 
relations between Williamsand the New Philadelphia Mining Com- 
pany or what was done either before or after the execution of the 
deed to which you refer, except as told by some one else? 

A. No, sir. 

Q. Did Williams ever tell you anything about it? 

A. I had a conversation with Williams in December, 1888, in 
New York, but 1 do not think that that transaction was discussed 
then. 

Q. Do you know, of yourown knowledge, whether the New Phila- 
delphia Mining Company ever paid any money to Williams at all? 

A. Not of my own knowledge. 

Q. Do you know, of your own knowledge, whether there was sub- 
sisting any contract between Williams and the New Philadelphia 
Mining Company, the terms of which were not complied with by 

the New Philadelphia Company ? 
201 A. The bond given by Williams to Mr. Trowbridge, which 
was assigned to the New Philadelphia Mining Company, was 
a bond for the sale of mines and a mill site. It was not a contract, 
but an option to purchase at a certain price and time. 
You have no other knowledge of business transaction between 
the New Philadelphia Mining Company and Williams? 

A. No, sir; I would also say that in a conversation had with Mr. 
Williams in December, 1883, I think the question was put to him 
whether he was disposed to pay back the five thousand dollars he 
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received from the New Philadelphia Company, and he did not at 
that time deny having received it. 

Q. Did you agree to return the five thousand dollars ? 

A. No, sir; the conversation related to some sort of a compromise 
which he urged on Matthiessen and Ward. 

Q. Now, that you have got on that question of compromise, who 
first, as between your firm and Williams, broached the matter of the 
compromise ? Did the proposition of compromise come from Wil- 
liams or your firm ? 

A. It came from Williams. 

Q. Did you not send for Williams on that occasion and ask him 
to come to your office in New York ? 

A. Mr. Williams requested Mr. Trowbridge, the person to whom 
this bond was originally given, to write to us saying that he would 
be glad to come to New York to negotiate a compromise. 

Q. How do you know that Williams ever said anything of that 
kind to Trowbridge? _ 

A. Well, Mr. Trowbridge wrote us to that effect. 3 

Q. All you know as to whether Williams told Trowbridge any- 
thing of the sort is what Trowbridgesaid to you. Is not that so? 

A. I say Trowbridge wrote us to that effect ; that is all. 

Q. Well, to return to the original question, is it not a fact that 
you sent word to Williams in New York requesting him to come 
and see you at your office ? 

A. No, sir; I never did. 

Q. That is not a fact ? 

A. No, sir. 

Q. Did you ever send word to Williams while he was in 
202 New York requesting him to meet you anywhere ? 
A. No, sir. 

Q. Neither you nor your firm ? 

A. No, sir. 

Q. Did he ever meet you in respect of a compromise ? 

A. Yes, sir. Mr. Williams came to New York at his own sugges- 
tion, without any request or hint from us. The first I knew of his 
coming was learning from Mr. Abbett, our counsel, that Williams 
had called upon him, and my recollection is that Mr. Abbett sug- 
gested to him to call again and he would endeavor to have me 


present, and being somewhat urged by Mr. Abbett I went to his — 


office at the time mentioned. 

Q. You stillsay, Mr. Ward, that you never sent—neither you nor 
your firm—to Williams requesting an interview on this subject ? 

A. I never did. 

Q. You say that Mr. Williams, then, met you with reference to the 
matter. That i is a fact, is it? 

A. Yes, sir. 

Q. No compromise was effected, I suppose ? 

A. None. 

Q. For what reason ? 

A. The terms that Williams proposed spear to Mr. Abbett to 
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be very unreasonable, and he so stated to Mr. Williams, and that we 
could not accede to them. 

Q. Is it not a fact that you proposed terms to Williams which he 
refused to accept ? 

A. The conversation between the two parties was conducted by 
Mr. Abbett, as representing Matthiessen and Ward, and they were 
entirely unable to agree upon terms which would be mutually satis- 
factory. That is about the whole of it. 

Q. Now, Mr. Ward, will you please answer the last question ? 
Just give me a straightforward answer. 

The Witness: Repeat the question. 

Q. (After question had been repeated.) Is that a fact or not? 

A. I proposed no terms whatever to Williams. 

q. Did your counsel ? 

A. Mr. Abbett made suggestions, but they were contingent en- 

tirely upon a further consultation with Matthiessen and Ward. 
203° Mr. Matthiessen was not present and nothing could be done 
without his knowledge and consent. 

Q. Did you not offer Williams four thousand dollars to effect a 
settlement ? 

A. Yes, sir; I think that a proposition of compromise was made 
in writing after Williams’ visit to New: York, in which one of the 
conditions was the payment to him of four thousand dollars. 

Q. Which proposition he refused to accept. Is that a fact? 

A. We never heard from him directly in reply to it. 

Q. Now, what sort of a title was it, Mr. Ward, you understood Wil- 
liams had sold to the New Philadelphia. Mining Company? What 
was it? 

A. I did not know at the time what title Williams had. Subse- 
quently we learned that it was a desert-land entry, and I supposed 
that at the time of the purchase from the New Philadelphia Mining 
Company it was an assignable interest. 

Q. For what purpose did the company buy the premeeie the 
purpose of reclaiming the lands under the desert-land law? 

A. I think the deed speaks of it as lands sold for the purpose of 
erecting a mill. 

Q. Did they ever occupy it for any purpose except to erect a mill? 

A. Not so-far as I-ever learned. 

Q. Have you or your firm, as successors of the New Philadelphia 
Mining Company, ever used it for any other purpose? 

A. No, sir. 

Q. Then, if I understand you, Mr. Ward, the New Philadelphia 
Mining Company became insolvent, and your firm purchased what- 
ever interest they had in this land derived from Williams. Is that 
right? 7 

A.. Yes, sir. 

Q. And Williams then relinquished . his desert-land entry to the 
United States ? 

A. That is my information. 

Q. Now, with respect to his relinquishment, what, at its date, was 
your title or your interest in the premises ? 
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A. Such as I have described in my direct examination. 
204 Q. You had previously to that time purchased from the 
New Philadelphia Company these premises through insol- 
vency proceedings, as I understand ? 

A. Yes, sir. 

Q. Have you ever seen this land ? 

A. No, sir. 

Q. How much of this land did the New Philadelphia Company 
occupy ? 

A. Their buildings are all included, as I am informed, within the 
five-acre tract, which has been applied for under the mineral-land 
laws as a mill site. They have also a ditch one-half of a mile long. 

Q. Did they ever occupy more of the premises than you have just 
described ? 

A. I think not. 

Q. Have you? 

A. No, sir. 

Q. Now, is the whole of that mill site upon the land described in 
this suit? 

The Witness: Tell me what the lands described in this suit are 
and I will tell you. 

The ComMIssIoneR: The lands described in this bill are the E. 3 
S. E. 4 of section 33 and the W. 3 of the S. W. 4 of section 34, town- 
ship 8 N, range 50 E., M. D. M. 


A. It is. 

Q. Are you quite sure of that? 

A. Yes, sir; from the maps and diagrams. 

Q. Matthiessen and Ward have filed a mill-site application for 
this tract, have they not ? 

A. Yes, sir. 

Q. What is the date of that application ? 

A. It is, I think, January 10, 1888. 

Q. What, if anything, prior to that time, had Matthiessen and 
Ward done in or about those terms in connection with the mill site? 
Had you ever done anything more than hold possession of it through 
an agent? 

A. We purchased it. 

Q. Subsequent to that purchase and up to the time when you 


applied for it as a mill site bad you done any work upon 


205 it at all or done anything with it except to hold possession 
through an agent? 

A. I have not. 

Q. Then at the date of your mill-site application the only title 
you held to these premises you held by virtue of Williams’ deed to 
the New Philadelphia Company upon an entry which he had re- 
ere Is that true? 

We held it under the deed of Williams to the New Philadel- 
shin Silver Mining Company. 

Q. Did you hold it under any other title whatever ? 

A. Only those which I have described. 
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Q. Have you described any other than the deed of Williams to 
the company ? 

A. Yes, sir; the deed of the New Philadelphia Mining Company 
tu the receiver and the receiver to us. 

Q. You held at the time of that mill-site application no title ex- 
cept the title coming originally from Williams to the New Philadel- 
phia Mining Company? 

A. Yes, sir. 

Q. And you had never done anything with the claim as a mill 
site up to that date except to hold possession ? 

A. No, sir. 

Q. What use have you made of the claim since that application 
to enter it as a mill site? 

A. We have had no beneficial use of it. 

Q. None at all? 

A. No, sir. 

Q. Who has had possession of the premises in controversy in this 
suit outside of the mill site’ 

A. It is vacant land. 

Q. Is itnot in the possession of Williams? 

A. Ihave been told at one time that part of his garden was 
within the lines of the land, but whéther that is a fact or not seems 
to be in doubt. 

Q. Iam referring now not to the Lionite of the mill site, but the 
two eighty acres described in this suit. Now, with respect to the 
land included in that one hundred and sixty acres, but outside of 
the mill site—in whose possession is it? 

A. It is vacant land, as I understand it, but possibly Williams’ 

garden fence takes in a fraction of it. 
206 Q. Is it not now and has it not been in the possession of 
Williams? — 

A. I think not; it has been unfenced land, as the maps lead me 
to suppose. 

Q. Did you ever make any location of this particular land asa 
mill site ? 

A. Ido not know that I understand you, sir; the word “ loca- 
tion ” is technical, I suppose. 

Q. Did you ever file any paper in the office of the local mining 
or county recorder in respect of a mill site? 

A. Not to my knowledge. 

Q. Well, you would know if you had done it, would you not? 

A. I should. 

Q. Do you know of its being done by your firm ? 

A. Not to my knowledge; it may have been done by our agent 
without his notifying us of having done so. 

Q. Did you, prior to the application which you made for this 
land as a mill site, ever in any form set up a claim to it as a mill 
site? 

The Witness: Under the mineral laws, do you mean ? 

Mr. Repinaion: Under any laws as a mill site. 
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A. The deed of Williams to the New Philadelphia Mining Com- 
pany 
Mr. Repineron (interrupting): I am not asking about that. I 
am asking whether you or your firm set up prior to the application 
any claim to this land asa mill site. 

The Witness: Will you allow me to answer the question without 
further interruption ? 

Mr. Repineton: I will allow you to answer the question with 
great pleasure if you will only attempt to answer it and not some- 
thing else. 

The Witness: I repeat what I said before: The deed of Williams 
to the New Philadelphia Mining Company conveys the land for the 
purposes of a mill site. The correspondence had with the General 

Land Office refers to it in the same terms, and a copy of the 
207 deed was attached to the letter which Abbett and Fuller ad- 
dressed to the Commissioner in February, 1882. 

Mr. Repineton: The examiner will please repeat the question 

that I have asked, and I[ again ask the witness to answer it. 


The question was here repeated as follows: 


“Q. Did you, prior to the application which you made for this land 
as a mill site, ever in any form set up a claim to it as a mill site ?” 

A. None other than what I have already answered. 

Q. Did you ever file, either in the General Land Office or in the 
office of the register and receiver, any application to enter this land 
as a mill site prior to the date that you have already mentioned ? 

A. No, sir; January, L883. 

Q. At that date the original desert land entry of Williams had 
_ been relinquished by Williams and canceled upon the records and 
the lands listed to the State of Nevada, had it not? 

The Witness: I do not understand the phrase “ listed to the 
State of Nevada.” | 

Mr. Repineton: I mean certified. 

A. Williams’ desert-land entry had been relinquished, and the 
application of the State of Nevada had been made, as I am informed ; 
but the land was not, according to my information, certified to the 
State of Nevada until a later date. 

Q. Did you file your mill-site application prior or subsequent to 
the time when the Commissioner of the General Land Office refused 
to reinstate Williams’ original entry at your application ? 

A. It was made subsequently to his refusal to reinstate the desert- 
land entry. 

Mr. Burpetr: Mr. Ward, are you sure of that? 

A. According to my recollection ; I cannot give dates. 


By Mr. REDINGTON : 


Q. And up to the time of your filing this mill-site applica- 

208 tion you were asserting no claim whatever or title to the 

land, except through the conveyance that you have men- 
tioned originating in Williams? Is that so? 
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A. We did not. I might add to that, though, that we claimed 
to be the actual occupants of the land and the sole owners of the 
improvements upon it, and made that claim known to the General 
Land Office at various times. 


Q. When first? | 
A. The first communication, I think, was made by the receiver of 


the New Philadelphia Silver Mining Company, I believe, in June, 
1881. The next, as far as my recollection serves me, was the letter 
of Abbett and Fuller to the Commissioner of the General Land 
Office in February, 1882. 

Q. Those were assertions of a title under the Williams deed, were 
they not? 

A. Yes, sir; and it is also my impression that we claimed as the 
owners of the improvements placed upon the lands. 

Q. Well, I suppose you mean you claimed to own the improve- 
ments. Is my understanding correct ? 

A. Yes, sir; and made that claim known to the General Land 
Office. 

Q. But the claim was made under the improvements ? 

A. Yes, sir. 

Q. Now, you know nothing of your. personal knowledge about 
those improvements at all, do you? © 

A. I have never seen them. : ; 

Q. In May, 1882, you seem to have known that your title to that 
land was invalid. Is that so? 

A. I think it was in 1882 that we learned through the firm of 
Curtis and Burdett that the rights of Williams in the desert-land 
entry were not assignable, or that such was the ruling of the Land 
Department. 

Q. Then I am right in saying, am I not, that in May, 1882, you 
knew your title was invalid ? 

A. The information that I have just referred to was subsequent 
to September, 1882 ? 

Q. If you did not know in May, 1882, that your title was invalid, 
why were you endeavoring to procure a relinquishment from Wil- 
liams in order that you might perfect in some way the title? 

A. We knew that the desert land improvements, which 

209 were required by the law had not been made as regards the 

eighty acres conveyed by Williams to the New Philadelphia 

Mining Company, and we desired to secure them through the State 

of Nevada,.a mode of obtaining lands to which there were no such 
conditions attached, as there would be to a desert-land entry. 

Q. What method of acquisition do you understand that to be? 

The Witness: What does “that” refer to—the appropriation 
through the State of Nevada? 

Mr. REDINGTON: Yes. - 

The Witness: The land laws of the State of Nevada providing 
for the acquisition of public lands from the State. 

Q. Do you mean the same title that Williams afterwards got from 
the State ? 

A. I really do not understand you, sir. 

15—157 
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Mr. Repincton: Well, I cannot make myself any plainer. 

The Witness: The same means of acquiring the lands which 
Williams resorted to. 

Mr. Repineton: Yes; that is what I mean. 

The Witness: Yes, sir; that is what I mean. 

Mr. Repineton: Well, you have answered the question. 

The Witness: That is an answer; is it not? I mean the same 
means of obtaining the lands to which Williams subsequently re- 
sorted. 3 

Q. In other words, in May, 1882, with knowledge of a defect in 
your title, you endeavored to obtain the same title in the same way 

Williams got the title. Is that true? 

A. In May, 1882, we desired to obtain the land in the same way 
in which Mr. Williams has undertaken to obtain it. 

Q. But failing to so obtain the title through the State of Nevada, 
you afterwards, subsequent to Williams’ relinquishment, filed an 
application to enter the land for a mill site. That is true? 

A. We made no application to the State of Nevada, sir. 
210 Q. Failing in 1888 to make any arrangement with Wil- 
liams by which herelinquished his invalid desert-land entry in 
order to enable you to obtain title through the State; failing in all 
this and subsequent to Williams’ actual relinquishment to the 
Government, you applied to locate the land and enter it as a mill 
site ? 

A. We did, in January, 1883. ) 

Q. But that was subsequent to the application of Williams to the 
State, which finally resulted in the same title which you were seek- 
ing in 1882? 

A. It was subsequent to Mr. Williams’ application to the State, 
but not, as I understand it, to his obtaining title. I suppose the 
title is still undetermined. 

Q. You know that the land had been listed and certified to the 
State of Nevada upon his application, do you not? 

A. Yes, sir; that is my understanding. 

Q. Now, with reference to this list No. 24. On either of the oc- 
casions that you went with Mr. Curtis to the General Land Office 
upon this matter, did you, with him, meet a gentleman named Mr. 
Howes? | 

A. I did. 

Q. Did you go with Mr. Howes to his room ? 

A. I think that I saw him in his room ; that is my recollection. 

Q. Did you leave the room and go with him into the hall for any 
purpose ? 

A. No, sir. 

Q. If anybody supposes that you were present with Mr. Curtis at 
the time when this alleged erased memorandum was put upon list 
No. 24, they are mistaken about that? 

A. I am quite positive that I never knew of any annotation being 
placed on the list. ; 

Q. Then you are quite certain that that annotation was not placed 
on the list in your presence ? | : 
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A. I feel quite’certain of that. 

Q. After you filed your mill-site application you were quite anx- 
ious, I suppose, to have it patented ? 

A. Yes, sir. 

Q. What, if any, measures did you take with reference to 
211 accomplishing that object in the General Land Office. 

A. Icameto Washington in July, 1883,and, [suppose, had an 
interview with the Commissioner of the General Land Office at that 
time, though my recollection about it is not clear. 

Q. What date was that ? 

Q. When did you first know that these lends had been certified 
to the State of Nevada? 

A. In December, 1883. 

_ Q. In December, 1883? When you came to Washington in July, 
1883, it was for the purpose of pressing the mill-site application, was 
it not? 

A. That is my impression from recollection, though it is not 
certain. 

Q. Then you saw the Commissioner in respect of that matter ? 

A. That is my impression, sir. , 

Q. When next'did you come to Washington ? 

A. In December, 1883. 

(. You were still pressing your mill-site application ? 

A. I came in consequence of learning that the land has been cer- 
tified to the State of Nevada. 

Q. Up to that time you had simply rested upon your mill-site 
application, and you were so proceeding ? 

A. Yes, sir. 

Q. You have testified, Mr. Ward, to visiting the Commissioner, 
and what you were informed the Commissioner had said to the Sec- 
retary, and what the Secretary had said, and, if I understood you 
correctly, that all this had resulted in the Commissioner requesting 
the Secretary to take some measures by which the title of the State 
under this list might be vacated. Did you ever make an applica- 
tion to the Department to have such a suit as that brought ? 

A. When we learned that the Commissioner had represented the 
facts to the Secretary, a formal letter of Messrs. Abbett and Fuller 
was, at my request, addressed to the Secretary reciting our connec- 
tion with the land and our ownership of the improvements, and 
urging him to take such action as the Commissioner’s letter had 

already suggested. 
212 Q. That is, after you had all those various things recited 
and after you say the Commissioner in some way had been 
induced to represent to the Secretary that such a thing as this suit 
was necessary, it was subsequent to the communications had between 
the Secretary ‘and the Governor of Nevada and the communication 
of the Commissioner of the General Land Office to the Secretary 
requesting that this step should be taken to vacate the certifica- 
tion? 
A. Yes, sir. 
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Q. All those steps looking to the annulment or vacation of the 
certification, then, were taken not at your instance at all. Is that 
right? 

eA. Yes, sir. The Commissioner of the General Land Office indi- 
cated his intention to take those steps, 1 think, when I first saw him, 
in December, 1883. 

Q. Without any application on your part that he should do so? 

A. I think that it was spontaneous on his part. Of course, it was 
a step that we desired to have taken. 

Q. But you had no application of that kind before him in any 
way ? 

A. There was no formal application on file that I recollect. 

Q. Have you ever presented such a formal application to the Gov- 
ernment ? 

A. Only the letter of Abbett and Fuller to the Secretary of the 
Interior. 

Q. That is all ? 

A. That is all, as far as my recollection serves me. 

Q. Upon that paper, so far as you were concerned, the suit was 
commenced ? 3 

A. Yes, sir. 

Q. What arrangement, if any, have you made with the Govern- 
ment of the United States in respect of the costs of this proceeding ? 


(Mr. Burpetr: That is objected to as irrelevant and immaterial 
and as impertinent to any issue in this case.) 


A. We have made none. 
Q. Have you ever given any bond to the United States or to any 
officer of the United States indemnifying them for costs in 
213 case of defeat in the suit? 


Same objection by counsel for plaintiff as above noted. 


A. No, sir. 

Q. What arrangements, if any, have you made with the United 
States in respect of the employment of counsel, and by this I do not 
mean any terms or anything of that sort, but simply what, if any, 
arrangements you have made with the United States in respect of 
the employment of counsel. , 

A. We have made no arrangements with the United States in re- 
gard to the employment of counsel. 

Q. Who represents you in these proceedings ? 

A. Do you mean the proceedings to vacate this title ? 


Mr. RepineTon: Yes, sir. 


A. Abbott & Fuller, Curtis & Burdett, Wren and Cheney, and J. 
D. Torreyson. | : 

Q. What arrangements, if any, have they with the United States 
in respect of their representation of you ? 


(Same objection as before noted by counsel for plaintiff.) 
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A. None but an amicable arrangement, I suppose, to provide the 
requisite proceedings. 

Q. The suit is carried on, then, as I understand, entirely at the 
expense of the United States, except so far as you choose to employ 
and compensate counsel to assist the United States. Is that so? 


(Same objection as before noted by counsel for plaintiff.) 


A. Yes, sir. 

Q. Have your counsel, or any of them, to your knowledge, since 
the institution of the suit, been in possession of any portion of the 
Government records connected therewith, either with the application 
of Williams to the State of Nevada or the application of the State of 
Nevada to the United States or any papers connected with the mill- 
site application ? 

A. Not to my knowledge. 

Q. Do you know whether or not, since the letter of Abbett & 
214 ~=Fuller to the Department, these papers have been out of the 
custody of the General Land Office ? 

A. Not to my knowledge. 

Q. Did you ever hear that they had been sent to the register and 
receiver ? 

A. Allow me to correct my last answer? They have been, as I 
understand it, practically all the papers in the custody of the United 
States district attorney for Nevada. ‘Tlrat is the only-case in which 
they have been out of the custody of the land office. 

Q. Who is the district attorney for Nevada ? 

A. Unless he has been removed, it is Mr. Trenmor Coffin. 

Q. Is it not a fact that fora month or six weeks all the papers 
connected with this controversy, including the alleged mutilated 
list, were in the State of Nevada ? 

A. They might have been so, as stated in my previous answer. 

Q. Is it not true that after their return to Washington from the 
State of Nevada they were entrusted to the custody of your counsel 
here, Curtis & Burdett ? 

A. Not so far as I know, sir. 

Q. Do you know they were sent away ? 

A. No, sir. 

Q. Is it not true that during the entire pendency of this case here, 
so far as the taking of testimony is concerned, that all these original 
papers have been in the office of Curtis & Burdett, your counsel? 

A. I have no knowledge on that point. 

Q. While the question of bringing this suit was pending before 
the Interior Department did your counsel, Mr. Abbett, come to Wash- 
ington in respect of it? 

A. Not to my knowledge. I am quite certain that he did not, or 
I should have known of it. 

Q. Is it not true that he came here on that business and went to 
the Secretary about it in company with Senator Sewell ? 

A. Not to my knowledge. I make same reply as last. 

Q. If anything of that kind occurred you do not know anything 


about it ? 
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A. No, sir. 
215 Q. Is Mr. Abbett, of whom you are speaking, the ex-Gov- 
ernor Abbett of New Jersey ? 
A. He is the present Governor. 


Redirect exainination by Mr. Burpett: 


Q. You say that it was in December, 1883, that Williams was in 
New York and you saw him at Abbett & Fuller’s office. Did you 
at that time know that the certification of these lands bad been made 
to the State of Nevada? 

A. No, sir. 

Q. How long before that interview had that certification been 
made? 

A. Iam informed that the certification was made in May, 1883. 

Q. Was the subject of conversation between vourself and Williams 
and your attorneys in New York in part these tracts of land? 

A. Yes, sir. 

Q. Did Williams intimate to you or advise you that months before 
the tit!e had gone to the State of Nevada for his benefit ? 

A. He did not. He made no reference whaiever to it. 

Q. How long were yon together on that occasion ? 

A. About an hour. 

Q. Did he during all that time disguise that fact and keep it from 
your knowledge? | 

A. He kept it from my knowledge. 

Q. Did he say anything which was calculated to put you on your 
guard in respect to the matter ? 


A. Not at all. 
Q. And when, upon the acceptance of Williams’ relinquishment 


of his desert-land entry, those tracts became public land, who, if 
any person, had improvements on them ? 

A. Matthiesen and Ward. 

Q. Did the possession of the lands to which you refer continue in 
them without interruption until the present time? 

A. Yes, sir. 

Q. You answered to Mr. Redington that your mill-site application 
was made at a date subsequent to the rejection of your application 
for the reinstatement of the Williams desert-land entry. State, as 

near as you can, the date of your application made at the 
216 local office for a mill-sita entry. 
A. I think it was the 10th day of January, 1883. 

Q. State now, if you will, the date of the decision of the General 
Land Office rejecting your application for the reinstatement of the 
desert-land entry. 

A. I have no positive recollection about it, except it is my impres- 
sion that it was previous to the 10th of January, 1885. 

Q. If on inspection of the record of that decision it was found to 
be in the following February, then was your answer correct or in- 
correct ? 7 

A. I should be governed by the record entirely. 
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Q. You spoke, then, entirely from your recollection in answering 


that question ? 


A. Yes, sir. 
Mr. Burperr : Well, I tell you now that you were mistaken, be- 


cause it was the 21st of February. What is the value of the im- 
provements owned by you and Matthiessen on the tracts of land in 
controversy in this suit? 

A. We estimate them at fifty thousand dollars, based on their 
cost. 

Q. Has Joseph T. Williams, of the State of Nevada, any pecuni- 
ary interest or ownership in those improvements ? 

A. None whatever. 

Q. The acquisition of title, then, by the State of Nevada or by 
Williams to the tracts of land means the acquisition of title to fifty 
thousand dollars’ worth of improvements belonging to you and 
Matthiessen ? 

A. Yes, sir. 

().. Were were asked whether the pending suit was begun upon your 
petition or as the act of the United States. You may state whether 
you learned from the Commissioner of the General Land Office that 
that suit was begun as a public duty on the part of the United States 
and whether you learned from him that it was regarded that a gross 
imposition and fraud had been im posed on the Goenel Land Office 
which madesuch suit necessary. 


(Counsel for defendant notes objection to this question.) 


A. The Commissioner expressed himself that a great injus- 
217 ‘tice had been done to us, and he thought it his duty, inas- 
much as it had occurred in the General Land Office, to do all 

that laid in his power to rectify it. 

Q. Mr. Ward, you were asked about the custody of certain papers. 
Have you any personal knowledge whatever with respect to the 
custody of any of the official papers belonging either to the files 
of the General Land Office or to the courts which have to do with 
this case ? 

A. I have none whatever. 


Recross-examination by Mr. REpINGTON: 


Q. This conversation which you had in December, 1888, with 
Williams, when he so grossly deceived you as to the title which he 
had to the land, was that a conversation at which his relinquish- 
ment of the land to you was talked about in order that you might 
perfect title under the State of Nevada? 

A. No, sir. 

Q. That conversation was had in May, 1882? 

A. Yes, sir; that conversation with our agent, Gluyas, in Nevada. 

Q. Would it have been any objection to you in December, 1883, 
if you had paid four thousand dollars to-Williams and got his title, 
and then discovered that he conveyed a better title than you thought 


you were buying? 
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A. Your question supposes that we made Williams a proposition 
in December, 1883, to pay him four thousand dollars. 

Mr. Repineton: You have so testified. 

The Witness: Such a proposition was made in February, 1884, 
I think. : 

Q. Well, then, at the date of the interview in 18838, when, accord- 
ing to my brother Burdett’s florid question, you were so grossly 
imposed upon by Williams, concealing the fact that he had a good 
title from the State of Nevada, would it have been any particular 
objection in your mind if you had subsequently discovered that he 
had got a title and conveyed it to you, of which you did not know 
at the time you were negotiating ? 

A. In answer to that question I say we are now cognizant 

218 of the fact that Mr. Williams had conveyed the land on 

which this mill was built to another party by a deed dated 

four years earlier than the one given to the New Philadelphia 
Silver Mining Company, which will cut that deed out. 

Q. Then I now understand that,so far as the title of Williams is 
concerned, somebody else had a deed prior to yours. Is that so? 

A. Yes, sir. 

Q. Well, then, at the time you made the mill-site application you 
did not even have Williams’ title ? 
| A. We had the title,.as I have stated it. 

Q. Under a second deed ? 

A. Under a second deed. 

Q. Williams having previously deeded it to somebody else ? 

A. Yes, sir; that fact was never communicated to us by Williams, 
however. 

Q. It was a fact, however, was it ? 

A. Yes, sir. 

Q. Now, Mr. Ward, do you own these improvements now on that 

land? 

A. Yes, sir. 

Q. Any dispute about that with anybody ? 

A. Mr. Matthiessen and myself own them. 

Q. Does anybody set up any claim against you and Matthiessen 
to them ? 

A. No, sir. 

Q. Have you paid for them ? 

A. Yes, sir. aie : 

Q. Who did you pay for them? | 

A. The sheriff of Nye county, Nevada, end the receiver of th 
New Philadelphia Mining Company. 

Q. Is there any claim under this first deed of Willlams ? 

A. No one has set up a claim, but the deed is there and we pre- 
sume that Williams will take advantage of it. 

Q. Who were present at this conversation had with the Commis- 
sioner of tlhe General Land Office in which he expressed himself as 
of opinion that it was the duty of the United States to bring a svit 
to set aside the title under the certified list ? 


; 
y 
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A. Mr. Curtis was present with me and no other person was pres- 
ent, except officers of the Land Department. 
219 Q. Who were they ? 
A. It is my impression that Mr. Harrison, the chief clerk, 


was present. 


Q. At this conversation, do you recollect whether any one else 
was present? 

A. I recollect that a Mr. Le Barnes, e law clerk, was called in by 
the Commissioner, and the form of a letter was discussed with him 
to be written to the Secretary. 

Q. Was anybody.representing Williams about? 

—. The only occasion I ever saw any one representing Williams 
was at the time mentioned in my testimony, when I came to Wash- 
ington in consequence of learning that the certification had been 
made. I recollect at that time seeing Mr. Ford in the Commis- 
sioner’s room. 

Q. Well, at these various conversations, you and Mr. Curtis called 
the Commissioner’s attention to this matter — no one representing 
Williams was present ? 

A. No, sir. 

Q. But what the Commissioner knew he knew from the state- 
ments made to him by you and Mr. Curtis. Is that so? 

-A. I have no recollection that any statements were made to him 
by Mr. Curtis or by me at those interviews in regard to the facts; 
the facts were of record in the General Land Office. 

Q. What were you there for ? 

A. To ask such action as honor and justice would require. 

Q. And you mean to say that you made no statements or inquiry 
about them ? % 

A. No, sir. : 

Q. Communicated no facts to him ? 

A. We did not communicate any. The facts were all public mat- 
ters, known to him fully. 

Q. You simply went into the room, and on entering it, without 
anything from you, the Commissioner burst out with indignation 
about this gross fraud which had been perpetrated on you and the 
Government ? 

A. He did not burst out; he seemed to feel considerable trouble 
at the occurrence. 

Q. And did it spontaneously the moment he saw you and Mr. 
Curtis without any preliminary inquiries or suggestions from 

you? 
220 A. My impression is that the Commissioner had deter- 
mined to take this course before I saw him. 

Q. But it required no statementon your part and you made none 
to bring out this expression of indignation on his part ? 

A. I had seen the Commissioner two or three times previous to 
that, beginning in September, 1882. — 

Q. Yes; but you did not know then that the land was certified 
to the State ? 

A. The Commissioner was at those interviews placed in posses- 
16—157 
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sion of the facts such as our side had to present, but was fully con- 
versant with them. 

Q. I have no doubt of it; but at the same time no one represent- 
ing Williams was around ? 


A. That is true. No; except as I have stated. 
LEBBEUS B. WARD. 


Subscribed and sworn to before me— 
JOHN B. THOMPSON, 


Special Examiner. 


S. S. BurDETT, a witness produced, sworn, and examined on the 
part of the plaintiff, says as follows: 


My name is 8.8. Burdett; Iam a member of the firm of Curtis 
and Burdett, of Washington, who are employed on behalf of Messrs. 
Matthiessen in relation to their controversies in Nevada with Joseph 
T. Williams; my age is fifty years; my residence the city of Wash- 
ington, and my occupation a lawyer. 

With relation to the papers constituting the record in the matter 
of the State selection of certain lands in Nevada in controversy in 

this suit I have to say that I at no time saw or called for any 
221 of the papers on file in the General Land Office or Depart- 

ment of the Interior; that I never saw what is known as list 
No. 24, which is Exhibit B in this case, until the commencement of 
this suit, and know nothing either of an annotation or erasure con- 
nected with the paper. 


(Cross-examination waived.) 
S. 8. BURDETT. 


Subscribed and sworn to before me— 


JOHN BL. THOMPSON, 


Special Hxaminer. 


FRANK A. Law, a witness produced, sworn, and examined on be- 
half of the plaintiff. | 


Direct examination by Mr. Burpett: 


Q. State your name, age, occupation, and residence. 
A. Frank A. Law; age, 26 years; clerk and stenographer with 
sp & Burdett, attorneys, of this city; residence, Washington, 
Q. State whether you have ever seen a certain paper, being Ex- 
hibit B in the case now on hearing, known as list No. 24, and when 
you first saw it. 
A. I never saw the list named until after this hearing began at 
this office—since the first of January, 1886. 


(Cross-examination waived.) 
FRANK A. LAW. 


Subscribed and sworn to before me— 
JOHN B. THOMPSON, 


Special Examiner. 
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222 Mr. Burpett: I offer in evidence certified copy of the letter 

of Leon Abbett of February 21, 1882, addressed to the Com- 
missioner of the General Land Office, and the enclosures which 
accompanied said letter, the same being copy of a deed from the 


‘New Philadelphia Silver Mining Company to Henry B. Stanton, 


receiver; copy of a deed from Garrett and Joslyn to N.S. Trow- 
bridge; copy of a deed from N. 8. Trowbridge to the New Philadel- 
phia Silver Mining Company; copy of a deed from Joseph T. 
Williams to the New Philadelphia Silver Mining Company; copy 
of an agreement from Joseph T. Williams and wife and Lafayette 
Joslyn; copy of a deed from William IF. Ernst to Joseph T. Wil- 
liams, and copy of a deed from Henry B. Stanton, as receiver of the 
New Philadelphia Silver Mining Company, to Franz O. Matthiessen 
and L. B. Ward, all being certified under the hand and seal of the 
acting Secretary of the Interior, dated February 24, 1886. 


(The introduction of this certified copy is objected to by the attor- 
ney for the defendant on the ground that the same is incompetent, 
irrelevant, and immaterial.) 

The copy referred to is here by the commissioner marked “ Plain- 
tiff’s Exhibit O.” 

Mr. Burpett: Referring to my announcement made at the session 
of February 28rd, 1886, that I would offer proof of the loss of the 
original of the protest filed by Curtis & Burnett September 6, 1882, 
against the allowance of the State selection in list No. 24, I now 
offer a certified copy of a letter dated February 25, 1886, and ad- 
dressed to me as special counsel for the United States in this case 
and signed by the acting Commissioner of the General Land Office, 
said certified copy being dated February. 25, 1886, and bearing the 
seal of the General Land Oftice and the signature of the acting 
Commissioner thereof. 


(The introduction of this paper is also objected to by counsel for 
defendant because incompetent,.irrelevant, and immaterial.) 

The paper referred to is here by the commissioner marked “ Plain- 
tiff’s Exhibit P.” 

223 Mr. Burpett: I also offer in evidence a certified copy from 

the records and files of the General Land Office of a letter from 
Henry B. Stanton to the Commissioner of the General Lond Office, 
dated June 20, 1881, said certified copy being under the seal of the 
General Land Office and signed by the acting Commissioner thereof. 

(Counsel for defendant notes same objection as before.) 

The paper referred to is here by the commissioner marked “ Plain- 
tiff’s Exhibit Q.” 

Mr. Burpett: I also introduce in evidence a copy of a letter from 
the Commissioner of the General Land Office to Leon Abbett, dated 
March 9, 1882, said copy being certified under the seal of the Gen- 
eral Land Office and signed by the acting Commissioner thereof 
under date of February 25, 1886. 


(Counsel for defendant uotes same objection as before.) 
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The paper is here by the commissioner marked “ Plaintiff’s Ex- 
hibit R.” 


Mr. Burpetr: I also offer in evidence a eertified copy of a letter, 
dated May 23, 1882, from the Commissioner of the General Land 
Office to L. B. Ward, said copy being certified under the seal of the 
General Land Office and signed by the acting Commissioner thereof 
under date of February 25, 1886. 


(Counsel for defendant notes same objection as before.) 
The paper is here bv the commissioner marked “ Plaintiff’s Ex- 


hibit S.” 


Mr. Burpett: I also offer in evidence a certified copy of a letter 
from the Commissioner of the General Land Office to Henry B. Stan- 
ton, dated August 14, 1883, said copy being under the seal of the 
General Land Office and signed and certified by the acting Commis- 
sioner thereof under date of February 25, 1886. 


(Counsel for defendant notes same objection as before.) 
224 The paper referred to is here by the commissioner marked 
“Plaintiff's Exhibit T.” 


Mr. Burpett: I also offer in evidence a certified copy of a letter 
from the Commissioner of the General Land Office to the register at 
Eureka, Nevada, dated September 11, 1882, said copy being eertified 
under the seal of the General Land Office and signed by the acting 
Commissioner thereof under date of February 25, 1886. 


(Counsel for defendant notes same objection as before.) 


The paper referred to is here by the commissioner marked “ Plain- 
tiff’s Exhibit V.” 


Mr. Burpett: I also offer in evidence a certified copy of a letter 
from the Commissioner of the General Land Office to Curtis & Bur- 
dett, dated February 21, 1883, said copy being certified under the 
seal of the General Land Office and signed by the acting Commis- 
sioner thereof, dated February 25, 1886. 


(Counsel for defendant notes same objection as Leite.) 
‘The paper referred to is here by the commissioner marked “ Plain- 
tiff’s Exhibit W.” 
Rasy; counsel for the plaintiff here announces testimony- in-chief 
closed 


225 District oF CoLuMBIA, 
City of Washington, 


I, John B. Thompson, special examiner or commissioner, ap- 
pointed by the circuit court of the United States for the ninth cir- 
cuit and district of Nevada, hereby certify that the foregoing testi- 
mony was taken down in short-hand in the presence of and from 
the statements of the witnesses; that, it having been by me reduced 
to writing on the type-writer, it was then and there by me read over 
to the witnesses and by them subscribed in my presence and in the 
presence of the counsel for the plaintiff and of the counsel for the 
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defendant who were then and there attending, each of said wit- 
nesses having been by me first duly sworn to testify the truth, the 
whole truth, and nothing but the truth touching the matters in issue 
In said cause. 

I further certify that Iam not of counsel for any of the parties to 
the said cause or In any manner interested therein. 


JOHN B. THOMPSON, 
Special Examiner or Commissioner. 


Endorsed : Circuit Court of the United States for the dis- 

226 ~=trict of Nevada. United States vs. Jos. T. Williams. Testi- 

mony for plaintiff, taken before John Bb. Thompson, special 

examiner. Published by order of the court and filed November 1, 
1886. T. J. Edwards, clerk. 


227 PLAINTIFF'S EXHIBIT A. 
,. DEPARTMENT OF THE INTERIOR, M. E., N. H. 
W.0.C GENERAL LAND OFFICE, D. K. 
T. G. January 7th, 1886. 


I, Wm. A. J. Sparks, Commissioner of the General Land Office, do 
hereby certify that the annexed copies-are true and literal exempli- 
fications of the official records and original papers on file in this 
office hereinafter mentioned, to wit: So much of approved list 2, 
Eureka district, Nevada, of selections of lands under the act of June 
16, 1880, as relates to tracts selected by original list number 24 of 
said district; letter from this office to the officers of said district, 
dated Feb. 21, 1883, respecting desert-land entry 158, said district; 
letter to them, August 28, 1883, and their reply of Sept. 26, 1888, 
respecting said original list; and the following telegrams and let- 
ters relating to said approved list: Office telegram to the Governor 
of Nevada, Dec. 11,.1883, and his telegram in reply, Dec. 18, 1883; 
telegram of the said Governor to Secretary Teller, Dec. 15, 1883, and 
his letter to the Secretary, Dec. 18, 1883; letter from Messrs. Curtis 
and Burdett, Dec. 20, 1883, and office letter of Dec. 29, 1883, to Geo. 

W. Merrill, and his reply thereto of Dec. 31, 1883. 
228 In testimony whereof I have hereunto subscribed my name- 
IL. 8] and caused the seal of this office to be affixed, at the city of 
"4 Washington, on the day and year above written. 


WM. A. J. SPARKS, 
Commissioner of the General Land Office. 
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228a List No. 2, exhibiting the tracts of public lands situated in the district of lands 

subject to sale at Eur eka, Nevada, which have been selected for the State of 

Nevada under the provisions of the act of Congress approved June 16th, 1880, en- 

titled ‘‘An act to gr ant to the State of Nevada lands in lieu of the 16th and 386th 
sections in said State.’ 
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DEPARTMENT OF THE INTERIOR, 

GENERAL LAND Orrick, May 4th, 1883. 
It is hereby certified that the tracts described in the foregoing list 
are embraced in the original lists now on file in this office of lands 
selected in the Eureka district, Nevada, by a duly authorized agent 
of said State, under the provisions of the act of Congress approved 
June 16th, 1880, above cited. It is further certified that said tracts 
have been examined and compared with the township plats and 
tract books of this office and are found to be subject to selection and 
free from conflicts; and it is therefore recommended that the list, 
embracing 19,655. 89 acres, be approved, subject to any valid inter- 
fering rights which may have existed’ at the date of selection, 
and to the right of way of the N. ©. railroad as to the following 
tracts: Lot. 4and S. E. J of N. W. 4,-sec. 2: S. i of N. W. 1, sec. 11. 

and N. W. }j of N. E. 4, sec. 14, T. 33 N., R. 43 £. 
N. GC. McF ARLAND, 
Commissioner. 


me 


DEPARTMENT OF THE INTERIOR, 5th May, 1883. 
J. K. McC.: 

The foregoing list, embracing 19,653.89 acres, is hereby approved, 
subject to any valid interfering rights which may have existed at 
the date of selection; also subject to the right of way of the N. C. 
railroad as to the following tracts: Lot 4 and S. E. } of N. W. 4, 
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M. L. JOSLYN, 
Acting Secretary. 


GENERAL LAND Orricer, May 3d, 1883. 


The tracts embraced in the following list have been carefully ex- 
amined and are found to be free from conflicts and to inure to the 


State for the purposes indicated. 
J. J. BARNES. 


HENRY HOWES, 
Chicf of Pre-Emption Division. 


Endorsed: Copy. List No. 2 of lands selected for State of Nevada 
under act of June 16, 1880, as certified and approved May 5, 1883. 


229 Copy. 
| DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
| WASHINGTON, D. C., Feb. 21, 1883. 
Messrs. Curtis & Burdett, Washington, D. C. 

GENTLEMEN: On September 6, 1882,.vou filed a motion in this 
office to reinstate Kureka, Nevada, desert-land entry No. 158, made 
by Joseph Williams May 19,1879, and cancelled by relinquishment 
August 4, 1882. 

You also desired that your letter should be treated as a protest 
against the approval of the selection made by the State of Nevada 
upon the application of the said Williams, which application em- 
braces a certain eighty-acre tract in question. In this proceeding 
you appear as attorneys for Messrs. F. O. Matthiessen and L. B. 
Ward, who claim to have derived certain interests in said land from 
Williams through intermediate parties. Mr. Williams, by his attor- 
ney, protests in his turn against reinstatement of his desert-land 
entry, which he states he voluntarily relinquished, for the reason 

that he could not comply with the law. You file statements 
230 showing the nature of the transaction between the New Phila- 

delphia Silver Mining’ Company and Mr. Williams, and a 
copy of a deed from Williams purporting to convey tosaid company 
whatever rights he possessed to the eighty acres in question, the con- 
sideration mentioned being the sum of $5,000. You state that the 
land is used as asite for a stamp mill, which has been erected thereon 
at a cost of over $50,000, and that by the failure of Williams to ob- 
tain title under his desert-land entry and his ultimate relinquish- 
ment of that entry your claimants have been defrauded. 

Mr. Williams, upon his own part, submits a statement of the busi- 
ness transactions referred to, and sets up certain claims of his own 
against opposite parties to the individual controversy. With those 
personal matters this office can have nothing to do. The only ques- 
tions that can arise in respect to desert-land entry No.158 are whether 
said entry was properly canceled ; and, if so, whether there is good 
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cause shown for its reinstatement or any proper application before 
me which could be considered in that béhalf? 
The relinquishment and cancellation of the entry are in | 
231 due form and all the proceedings appear to have been regu- 
lar. 

It is admitted by the party to the entry that the land was not re- 
claimed. He does not ask for the reinstatement of his entry, and . 
no other person is authorized to make such application in his name. : 

Neither does any cause appear why the entry should be reinstated 
on its merits. 

This office cannot undertake to enforce the obligations of private 
contracts by attempting to compel a party to take title to land which 
he does not desire and io which he -has no legal claim. It is an 
established principle in the administration of the land laws that 
purchasers before patent take with notice of all defects and of the 
contingency that title may never be perfected. They are not inno- 
cent purcnasers, and if their conveyances prove empty they have no 
recourse upon the Government to give substance thereto. The doc- 
trine laid down by Mr. Justice Miller in the case of Root vs. Shields 
(Woolworth, C. C., 342) has been uniformly recognized and followed 
as the correct rule of law applicable to such cases. The question of 

the validity of the State selection wil! be determined in due 
232 course of action thereon by tliis-effice. a 
Very respectfully, N. C. McFARLAND, Le 


Commissioner. a 


Enclosure. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., Aug. 28th, 1883. 
Register and receiver, Eureka, Nevada. 

GENTLEMEN: I herewith return for the signature of the selecting 
agent list No. 24 of selection by the State of Nevada under the 
2,000,000 acres grant, filed in your office Sept. 2d, 1882, the same 
having been omitted from the printed application thereon. 

_ You will cause the omission to be supplied and thereafter return 
the list to this office, referring.to this letter. 


Very respectfully, 
N. C. Mcr nimLAND, oe 
Commissioner. 


233 UNITED Srates LAND OFFICER, 
EuREKA, Nevapa, Sept. 26th, 1883. 
Hon. Com’r G. L. O., Washington, D. C. 


Sir: I herewith return list No. 24 of selections made by the State 
of Nevada under the act of Junc 16th, 1880, with the signature of 
the selecting agent affixed, as required by your letter “G” of Aug- 
ust 28th, 1883. . | 

Ver y respectfully, | ; 
F. H. HINKLEY, Register. , 
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Telegram. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasuinatTon, D. C., Dec. 11, 1883. 
Governor of Nevada, Carson City, Nevada: 

East half southeast quarter section thirty-three and west half 
southwest quarter section thirty-four, township eight north, range 
fifty east, inadvertently approved May third last, in clear list num- 

ber three, Eureka, Nevada, under two-million-acre grant. 


234 Please return approved list. 
N. C. McFARLAND. 
235 EXECUTIVE DEPARTMENT, GOVERNOR’S OFFICE, 


Carson City, Nevapa, December 18th, 1888. 
Hon. H. M. Teller, Sect’y of the Interior, Washington, D. C. 


Sir: After telegraphing to you, to the U.S. surveyor general at 
feno and the land office at Eureka, and after full consultation with 
the attorney general and State register of the land office, we think 
we are in possession of sufficient facts to understand the present con- 
dition of the rights of claimants to the east half of southeast quarter 
of section thirty-three and west half of southwest quarter of section 
thirty-four, town2ip eight north, range fifty east, to determine our 
proper course in the matter. If the title to this land was exclusively 
in the State of Nevada I would not hesitate to return to you the clear 
list for the cancellation of the land before mentioned ; but as a citi- 
zen of this State has taken the necessary steps to purchase this land 
and can any day pay up the balance & demand a patent, I consider 
the matter as having gone beyond my control, and am there- 
236 = fore reluctantly compelled to decline to return you the clear 
list. | 
I am greatly strengthened in this course by reading your opinion 


in the’ case of “ The Southern Minnesota Railway Extension Co. vs. 


Kufner,” of Oct. 22d, 1883. I see no other course than to let a court 


of equity determine the right to this land. 
Respectfully, J. W. ADAMS, Governor. 


Endorsed: Dec. 27, 83. Refer’d to the Com. of G. L. Off. H. M. 
Teller. 


Yurtiss & Burdett, attorneys in land cases and solicitors of claims. 
Office, No. 925 F street, N. W. 


WasHInaton, D. C., December 20th, 1883. 
Hon. N. C. McFarland, Commissioner of the General Land Office. 


Sir: Referring to the application of Franz O. Matthiessen and 
Lebbeus B. Ward for a patent for the New Philadelphia mill-site 
claim, Eureka land district, Nevada, we have the honor to invite 

your attention to the fact that the land embraced by that 
237 ~— mill site lies partly in the east half of the southeast quarter of 
section 33, township 8 north, range 50 east, Mt. Diablo me- 
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ridian, and partly in the west half of the southwest quarter of sec- 
tion 34. 

We are advised by our clients that the extension of survey of the 
five acres into section 34 was rendered absolutely necessary in order 
to conform the mill site to the practical requirements of the business 
of milling ores and the configuration of the ground. 

We refer to this matter in order that in the event of proceedings 
being instituted to set aside the certification of lands in said sections 
33 and 34 to the State of Nevada in May last the east half of the 
southeast quarter of section 33 and the west half of the southwest 
quarter of section 34 may be included in sueh proceedings. 


Very respectfully, , CURTIS & BURDETT. 


Endoised: Mr. Howes would like to see you about this. L. H. 
Dec. 21, ’83. 


298 Copy. 


G. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINGTON, D. C., Dec. 29th, 1883. 


ar W. Merrill, Esq., land agent for State of Nevada, Washington, 
_C. | 

Sir: I enclose herewith copy of a letter received from the Gov- 
ernor of Nevada, under date of the 18th instant, in reply to the sev- 
eral telegrams from the Department and this office,in which he was 
requested to return to this office Eureka clear list No. 2 of*selections 
made by the State of Nevada under the grant of June 16, 1880 (which 
was approved by the Secretary May 5th, 1883), for the reason that 
certain tracts, viz., E. 3 of 8S. E. + sec. 338 & W. 3 of S. W. } sec. 34, 
t’p 8 N., R. 50 W., were inadvertently embraced therein, the right to 
the same being involved in a contest initiated by the New Philadel- 
phia Silver Mining Company and pending at the date of the ap- 
proval of said list. 

In view of the fact that the conclusion- arrived at by the Governor 
relative to the proper action to be taken by him in this matter are 
at variance with what I was led to believe (from an interview had 

with you) they would be, I would respectfully request to be 
239 advised in writing whether or not you have received any 

communication from him of a later date than the 18th in- 
stant which would indicate a disposition on his part to either return 
said list, as requested, or to relinquish to the United States the title 
the State of Nevada may have received to said tracts through said 
approval. 

Very respectfully, L. HARRISON, 

Acting Commissioner. 


WasHINGTON, D. C., Dec. 31st, 1883. 


Hon. L. Harrison, acting Commissioner G. L, O., Washington, D. C. 
Sir: Referring to your communication “G” of Dec. 29, 1883, 
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will state that no communication from the Governor of later date 
than the 18th inst. has been received by me. 

Sufficient time has not elapsed in which to receive reply to the 
proposition referred to in our interview. As soon as received [ will 
at once advise you of the nature of the reply. 

Very respectfully, GEO. W. MERRILL, 
Land Agent for Nevada. 


240 Endorsed: Plaintiff’s Exhibit A. John B. Thompson, 
special examiner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


241 - PLAINTIFF’s ExuiBit B (WASHINGTON). 


List No. 24, exhibiting the tracts of public lands situated in the district of lands subject 
to sale at Eureka, Nevada, which have been selected for the State of Nevada under an 
act of Congress approved June 16, 1880, entitled ‘* An act to grant the State of Nevada 
lands in lieu of the sixteenth and thirty-siath sections in said State.”’ 


| 
# ‘Township. | s | Area of tract 
5 Part of section. S Wt ae . . Remarks. 
Sm = ne S ea = 
haa s\1¢tethe 2 | . 
co) Y © = = S) = 
A a\Ainiae| 4a |e) 
——E — —— — cqhentmtilingtn | SS ee ee eee i _ 
| | | N. &E 
i i See | 84.| 87 |.-..- 59 160 | 00 | 36-84 
S. E. } of N. W. }--| 84 | 87 |_---- 59 | 40 | 00 | 36-84 
ee. } alee POT Sr i.2+s 59 | 160 | 00 | 36-84, 
S. W.} of N. W. 3.) 34! 87 j_.-_- 5Y 40 | 00 | 36-84 
» 
E. J of S. BE. } 33 | 8 |..---| 50 80 | 00 | 97-23 (See Pplter 
W. sof S. W.4-_-| 34] 8 |....-} 50 80 | 00 | 97-24) AyDett.c, 
S. & E. 
S. W. dof S..E. }__| 14 |.__-- 20 | 53} -- 40/ 00} 17-185. M’ch 9, 
: 1882. 
S. E. tof S. W. }_-| 14 |.---- 20 | 53 40 | 00 | 17-185. Do. 
W. 4 ofS. E. }_... 15 |...._| 20] 58 80 | 00 | 17-185. 
bl ee i OD hse 20 | 53 160 | 00 | 17-188 
BN. KB. i of BS. B. i..| 22 |....- 20 | 53 40 | 00.| 17-188 
KE. } of N. W. } _--| 22 |-_- 20 | 53 80 | 00 | 17-188 
N. W. } of N. E. }.| 23 | --._| 20] 53 40 | GO | 17-188 
oe: Witt ow...) Bl... | De 160 | 00 | 17-188. 
| : N. & E. 
W. of N. E,}---| 6] 37 |.--.-| 61 80 | 50 | 55-86 
N. E. tofS. E.4..| 6] 87 |.---- | 61 40 | 00 | 55-86 
N. 4 of N. W. }---| 24] 39 |.---- 61 80 | 00 | 34-104 
S. E. } of N. W. }-| 24] 39 |----- 51 40 | 00 | 34-104 
S. W. bof N.W.4-)15 | 44 |.---- 51 40 | 00 | 60-41 
wher 6 Bt Ft OL... 50 | 80 00 | 60-231. 
| Subject to D. L. 
| 1,560 | 50] 387. 
| 80 
| 1,480 | 50 


Strate LAND OFFICE, 
Carson City, NEv., Aug. 31st, 1882. 


I hereby apply in behalf of the State of Weends for the tract de- 
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scribed in this list as being selected for said State under the act of 
Congress approved June 16, 1880. = 
A. J. HATCH, 


Selecting Agent, 
By I. N. FASSETT, Deputy. 


UniteD States LAND OFFICE, 
Eureka, NEv., Sept. 16, 1882. 


I hereby certify that the foregoing list was filed-in this office on 
the 2d day of Sept., 1882, and that the selections are correct, and that 
no valid conflicting right is known to exist, and that the legal fees 
thereon, amounting to $24.00, have been paid by the State. 


F. H. HINCKLEY, Register. 
H. CARPENTER, Receiver. 


[Endorsed :] 6. List No. 24. Department of the Interior, L. & 
R. R. Div. Received January 10, 1884. 405. State of Nevada. 
Two-million-acre grant. List No. 24, Eureka land district. List 
No. —. Dated Sept. 2d, 1882. No. acres, 1,560;°°;. Posted Febru- 
ary 7th, 1883. J.A.H. “2.” 1 W. 892,483-1. “ Plaintiffs Ex- 
hibit B.”. John B. Thompson, special examiner. Filed Nov. 1, 
1886. T. J. Edwards, clerk. 


242 Pi’FF’s Ex. C (WASHINGTON). 


Curtis & Burdett, attorneys in land cases and solicitors of claims. 
Office, No. 925 F street N. W. 


W ASHINGTON, D. C., April 4th, 1883. 
Hon. N. C. McFarland, Com’r of the General Land Office. 


S1r: We have the honor to submit herewith a protest and argument 
in support thereof against the approval of the selection by the State 
of Nevada, under the act of Congress approved June 16, 1880, of the 
east balf of the southeast quarter of section 33, township 8 north, 
range 50 east, Mount Diablo meridian, Nevada. A copy of this 
paper has been served upon the counsel for the claimant under the 
State, as will more fully appear from his endorsement. 


Very respectfully, CURTIS & BURDETT, 
Attorneys for Matthiessen & Ward. ’ 


Before the Commissioner of the General Land Office. 


In the matter of the application of the State of Nevada to select, 
under the act of Congress approved June 16, 1880, the east 

243 3 of the southeast 4 of section 33, township 8 north, range 
50 east, Mount Diablo meridian, Nevada. 


Curtis & Burdett, attorneys for Matthiessen & Ward. 


- 
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Before the Commissioner of the General Land Office. 


In the matter of the application of the State of Nevada to select, 
under the act of Congress approved June 16, 1880, the east } of 
the southeast } of section 33, township 8 north, range 50 east, 
Mount Diablo meridian, Nevada. 


Now come Franz O. Matthiessen and Lebbeus B. Ward, by Curtis 
& Burdett, their attorneys, and protest against the approval of said 
State selection, and for grounds of protest allege and show as fol- 


lows: 
1. That on May 19, 1879, John T. Williams made desert-land 


entry No. 158, embracing said tract. 


2. That on July 26, 1879, he, in consideration of $5,000 paid him 
by the New Philadelphia Silver Mining Company, conveyed to that 
company by deed said E. 3 of the S. E. } of sec. 33, 8, 50, together 
with certain water rights and privileges thereto appertaining. 

3. That said company, relying upon the good faith of Williams to 

perfect his title under the desert-land act and thereby that of 
244 = his assignee and grantee, immediately went into possession of 

the premises and erected thereon astamp-mill and other valu- 
able improvements at a cost of over $67,000. 

4. That in September, 1881, Matthiessen and Ward became the 
owners for full value of all the rights, property, &c., of said mining 
company, and at once went into possessicn, which they have since 
continuously maintained. 

5. That some time before the period prescribed by law for making 
final proof on said entry had expired Matthiessen and Ward became 
convinced that Williams intended to break faith with his assignees 
and to take measures to defeat their interest in the land and deprive 
them of their valuable improvements thereon; that accordingly 
they, through their duly constituted representative and agent, made 

application to the register of the United States land office at Eureka, 
Nevada, in which district the land is situate, to be advised of any 
action taken by Williams in the matter of his said entry; that on 
July 25, 1882, being unadvised of any such action, said agent and 
representative addressed to the register at Eureka a letter inquiring 
whether there was “any change” in the matter of said entry 
245 since his inquiry of May 15,1882; that on August 3, 1882, 
the register replied in writing as follows: “ Mr. Williams in- 
formed me that he would try and procure the canc-llation of his 
desert-land entry. : We have received no notice as yet of the cancel- 
lation of said entry.” See Exhibits “A,” “ B,” “C” hereto. 
6. That in his said letter of August 3, 1882, said register sup- 
pressed the truth and misled said agent in this, that on June 9, 
1882, the formal written relinguishment dated May 20, 1882, of the 
entry of Williams was filed in the local office, which fact, and the 
further one that the relinquishment had been duly for warded by 
the local office to the General Land Office, the said register knew 
he had never communicated to said agent or to Matthiessen and 
Ward. 
7. That on Smgoat 12, 1882, the order of the Commissioner cancel- 
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ing said desert-land entry of Williams was received and noted at 
the local office at Eureka, on which day and fora long time prior 
thereto Matthiessen and Ward were and since continuously have 
been in the open, notorious, and visible possession of said E. 3 of 8. 
E. }, 38, 8, 50, and the valuable improvements, &c., thereon. 
8. That on August 14, 1882, notwithstanding the fact of 
246 such occupation and appropriation of said land, and that 
Matthiessen and Ward had been unable to obtain from the 
register at Eureka any information touching any action had by 
Williams or by the local officers as to his desert-land entry, the said 
officers accepted from W. W. Bishop, Esq., attorney for said Wil- 
liams, an application by the selecting agent of the State of Nevada 
to select said land under the act of Congress approved June 16, 
1880. 

9. That this application was based upon one dated May 20, 1882, 
made by Williams to the State authorities to so select said land, 
said application of Williams being of even date with his relinquish- 
ment to the United States of his desert-land entry. 

10. That the application of said selecting agent bears date July 
29, 1882, on which day it was delivered to said Bishop as attorney 
for said Williams. 

11. That,as the necessary result and clear sequence of these facts, 
said E. 4 of the S. E. $+ of sec. 33, 8, 50, was not unappropriated 
non-mineral public land on August 14, 1882, when the application 
to take it as a State selection was made. 

12. That under the true construction of the act of June 
247 16, 1880, only such lands may be selected by the State of Ne- 
vada as were subject to the disposing power of Congress at 

the date of the act. 

13. That the E. 4 of the S. E. ¢ of sec. 33, 8, 50, being on said 
June 16, 1880, embraced by a valid and subsisting entry which seg- 
regated the land from the mass of the public domain, was not 
within such disposing power of Congress, and therefore no right to 
select it passed under the grant. 


14. That in any view of this case Matthiessen and Ward are en-. 


titled under section 2337 of the Revised Statutes to so much of said 
land as a mill site as embraces in the five acres their mill and other 
improvements. 

15. That they have already taken the necessary measures under 
said section 2337 to perfect their title to so much land as that section 
authorizes as a mill site, and that the application therefor is now 
pending in the General Land Office on appeal from the decision of 
the local officers at Eureka, Nevada, rejecting the same because of 
the application of the State of Nevada to select said land. 


I. 


Our clients are entitled to be heard in opposition to the approval 
of this State selection. 

248 It is clear beyond question or controversy that since July, 

1879, they have been in the open, notorious, and visible pos- 

session of this land in good faith under a deed from John T. Wil- 


! 
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liams fora full and valuable consideration. That deed was valid 
between the parties (Lamb vs. Davenport, 18 Wallace, 307), and 
therefore, until it was set aside or other parties had acquired supe- 
rior rights, the possession was lawful against the world. Being, 
therefore, in lawful possession during the lifetime of Williams’ entry, 
they were, upon the relinquishment of that entry, possessed of su- 
perior rights and equities entitling them to obtain title direct from 
the United States. 

Having good reason to distrust Williams, and believing that he 
would take measures unknown to them to defraud them, they, 
through their duly constituted agent, applied to the local office for 
such information as would enable them to protect themselves. 

What was the result? 

On July 25, 1882, the agent, knowing nothing whatever of any 
action had by Williams, inquired if “any change” had taken place 
in the entry “since the 15th of last May, when I last called on 

you.” 
249 The register, under date of August 3, 1882, replied: “ Mr. 
Williams informed me that he would try and procure the 
cancellation of his desert-land entry. We have received no notice 
as yet of the cancellation of said entry.” 

We maintain that in his said answer of August 3 the register not 

only violated his duty, but went further and misled said agent and 


. suppressed the truth respecting the status of the case and Williams’ 


entry. 

1. He violated his duty. He knew (a matter which we stand 
ready to prove) that our clients had reason to distrust Williams and 
were endeavoring to get a standing on the record in the event of 
his entry being relinquished, and to apply for the land. He there- 
fore failed to “ give proper facilities and +nformation,” and thus vio- 
lated his express duty. Clause 35, inst. of June 17, 1875, Copp’s 
Public Land Laws, 193. 

2. His answer was misleading. It conveyed the irresistible im- 
pression that the procuring of the cancellation of Williams’ entry 
was a matter resting solely upon efforts thereafter to be taken by 
Williams. 

3. He suppressed the truth. The register knew that the material 

fact which our clients were seeking to obtain information of 
250 was whether or not Williams had made and filed his relin- 

quishment, and when the register omitted, in his answer of 
August 3, 1882, to state that the relinquishment had been filed in 
his office on June 9, 1882, he not only misled them into supposing 
that no relinquishment had been filed, but suppressed the truth in 
not saying that such paper had been filed. If, as was the fact, the 
relinguishmenthad then been forwarded to the General Land Office, 
what further could Williams do “to try and procure the cancella- 
tion of his desert-land entry ?” It was then beyond his control, and 
the register knew that the entry would be cancelled in due course 
of business. We insist that by taking the measures, the precau- 
tions, which they did to secure this land directly from the United 
States in the event of the relinquishment of Williams’ entry our 
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clients did all that lay within their power to do, and that their law- 
ful right, sustained as it is by their great equities, is not to be de- 
feated by any attempted selection by the State of Nevada. 

In Lytle vs. The State of Arkansas, 9 Howard, 333, it is held that 
“it is a well-established principle that when an individual in the 

prosecution of aright does everything which the law requires 
251 him to do and fails to attain his right by the misconduct or 
neglect of a public officer, the law will protect him.” 

This principle is universally recognized in the administration of 
the land laws, and we maintain that the vigilance of our clients in 
endeavoring to do every possible thing to secure information from 
the register at Eureka which would enable them to get their claim 
upon record immediately upon that record being cleared of the Wil- 
liams’ entry brings their case clearly within the principle, if not 
letter, of the ruling in Lytle vs. Arkansas. : 


IT. 


The act of June 16, 1880 (21 Stat., 287), being a public grant to 
the State of the right to select ‘“ unappropriated non-mineral land,” 
must be construed strictly— 

a. So as to protect. the rights of parties claiming or who may claim 
under any law of the United States. 

b. As to the character and condition of the land. 

c. In keeping with the canon that a thing not within the inten- 
tion of the law makes it not within the statute, even though within 
its letter. The right of selection is limited to “ unappropriated ”. 

lands. As the statute imposes no qualification upon the ap- 
252 = propriation which will defeat selection, any appropriation (or 

its equivalent term, occupation) at the date of selection which 
may become the basis of a claim and under any law of the United 
States be capable of ripening into title is sufficient. If it be con- 
tended tnat this appropriation must have been lawful we reply the 
statute makes no such provision, and in the language of Mr. Justice 
Davis, in Newhall vs. Sanger, 92 U.S., 765, “ there is no authority 
to import a word into a statute in order to change its meaning.” 

The pre-emption law, the favorite scheme of Congress for the dis- 
posal of the public domain, prohibits the exercise of the right of pre- 
emption upon “ lands actually settled and occupied for the purposes 
of trade and business and not for agriculture,” and yet there is no 
statute authorizing the entry of the public lands for “ trade and 
business.” 

Is the grant to Nevada, under which the United States gives away 
her land as a gratuity, to be so literally construed as to permit the 

State to do that which the Government denies to the pre-emptor ? 
Would the office sustain a pre-emption filing for the land embrac- 

ing the improvements, mill, &c., which we have upon this 
253 ~—land; worth over $60,000 and in constant use for “ trade and 

business?” Certainly not; neither a homestead entry, for sec- 
tiou 2289 of the Revised Statutes limits homestead entries to land 
subject to pre-emption. | | 

If, as is held in Atherton vs. Fowler, 96 U.S., 513, forcible intru- 
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sion upon land in the possession of one who has already settled upon, 
improved, and enclosed the tract, even though such intrusion be 
made “ under pretense of pre-empting the land, is but a naked, un- 
lawful trespass, and cannot initiate a right of pre-emption,” it is 
equally clear that the selection by the State of Nevada of land in 
our clients’ possession and appropriated to the purposes of trade and 
business can give her no claim thereto nor defeat their right to se- 
cure the title. 

The act of April 5, 1882, makes the scrip of which it authorizes 
the issue applicable to any “ unoccupied and unappropriated public 
lands of the United States not mineral.” 

In Valentine vs. City of Chicago, 6 Copp L. O., 22, Mr. Secretary 


Schurz held that the scrip (Valentine) can only be located upon un- 


occupied and unappropriated public lands of the United States in 

a state of nature; and on January 31, 1883,in the case of 

254 Chandler vs. The Village of Sault Ste. Marie, Mr. Secretary 

Teller affirmed that ruling and applied it to Porterfield scrip. 

It is clear, therefore, that the right of the State to select lands must 

be exercised only as to such as are at the date of selection absolutely 

free from any occupation or appropriation which under any law of 

the United States for the disposal of her public lands is or may 
become the predicate of title. 


IIT. 


Our clients’ possession and occupation of this land at the date of 
selection by the State was absolutely lawful and valid. 

1. Their repeated and persistent efforts to secure information from 
the land office at Eureka upon which they could act immediately 
in the event of the relinquishment and cancellation of Williams’ 
entry was notice to that office that they intended to claim the land 
under the laws of the United States. 

2. Being in possession on August 12, 1882, when the desert-land 
entry of Williams was canceled, stich cancellation rendered the land 
subject to the legal claim of our clients ; which said claim attached 
eo instanti upon such cancellation. 3 

3. Their possession is valid and conclusive under section 

255-265 2337 of the Revised Statutes, and the very character of the 
improvements on the land is conclusive evidence of their 

right under that section to receive a patent for at least the mill site. 

That possession having been lawful, so far as Williams was con- 
cerned, became lawful, so far as the United States is concerned, on 
August 12, 1882, when his entry was cancelled, and has since re- 
mained lawful. Such possession was in law an appropriation of the 
land and defeated any claim which the State might make to select it. 

The only condition imposed by said section 2337 is that the grant- 
ing of the mill-site patent shall be “ subject to the same preliminary 
requirements as to survey and notice as are applicable to veins or 
lodes.” Throughout the entire length and breadth of the statute not 
one word is said as to the time when the application for a muill-site 
patent is to be made. The chapter (tithe XX XII, cnapter 6) .speaks 
of adverse claimants in lode and placer locations, but that means 
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adverse claimants under the mineral law. It certainly cannot be 

contended that the State of Nevada can be an adverse claimant 

within the meaning of that chapter. The Department has ruled 
over and over again that railroad companies claiming lands ° 

266 undera grant from Congress are not adverse claimants within 
the meaning of the agricultural laws. 

4. Our clients have fully complied with the law respecting mill- 
site locations and are entitled toa patent. That application, which . 
is complete in all particulars, is now pending in your office on ap- 
peal from the action of the register and receiver at Eureka, Nevada, 
rejecting the same on account of this State selection ; it shows con- 
tinuous possession of the land since April, 1879; that their improve- 
ments consist of a stamp mill, which cost some $67,000 to erect, to- 
gether with the exclusive right to use all the water needed to sup- 
ply said mill, &ec., &e. : 

The fact that, through special advantages extended to him, the 
attorney of Williams, who held the State application to select, was 
enabled to place it upon record before the mill-site application of 
our clients was formally presented cannot defeat their ultimate 
rights. 

If it be suggested that the Department is without authority to in- 
quire into the transactions between the State of Nevada and Wil- 
liams, we reply that the Department is bound by every principle of 

justice to protect those who invoke the laws of the United 
267 States for the preservation of rights flowing out of the use 

and occupation of the public lands, and that it will not, in a 
case so Clear as this is, lend its aid in support of a scheme devised, 
as this State selection is, first, to condone the bad faith of Williams 
towards the Government in failing to do that which when he made 
his desert-land entry he undertook to do; and, secondly, to take ad- 
vantage of his own fraud and wrong to the detriment of parties 
seeking, as our clients do, to obtain title in a lawful manner for the 
protection of their absolute rights. 

In Critchfield vs. Lewis, Copp L. O., January, 1883, the honorable 
Secretary of the Interior held that in order to test the bona fides of a 
pre-emptor it was competent for him to go behind a decree of divorce 
and inquire whether the suit in which the decree was rendered was 
fraudulently and collusively begun and conducted in order to qualify 
the wife as a pre-emptor, and, having so ascertained, rejected her 
claim. In this case, even were the possession of our clients and their 
claim consequent thereupon not superior in law to the right of the 
State of Nevada to select the land, there is every reason in justice 

and equity for an inquiry by your office into the allegations 
268 which we make in order that the rights and valuable im- 

provements of our clients may not be swept away and per- 
mitted to inure to the benefit of a party, and that as a gratuity on 
the part of the United States, who has not only been guilty of breach 
of good faith towards his grantees, but has in this covert manner 
attempted to practice a fraud uvon them, and this, too, when the 
fact of their occupation and possession of this land and the existence 
and value of their improvements was known to the authorities of 
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the State and to the local officers at the time the selection was at- 


tem pted. 
IV. 


No portion of the land embraced by the desert-land entry of Wil- 
liams made May 19, 1879, and canceled August 12, 1882, is subject 
to selection by the State under the act of June 16, 1880. 

The language of the granting clause of the act of June 16, 1880 
(21 Stat., 287), is: “ Be it enacted, &c., That there be, and are hereby, 
granted to the State of Nevada two million acres of land in said 
State in lieu of the sixteenth and thirtv-sixth sections of land here- 
tofore granted to the State of Nevada by the United States.” It 

therefore was a grant in presenti of two million acres of land 
269 over which the Congress had at the date of the act the abso- 
lute power of disposal. 

In Rutherford vs. Greene’s Heirs, 2 Wheaton, 196, the language 
of the grant under consideration was: “ Be it enacted, That 25,000 
acres of land shall be allotted for and given to Major General 
Nathaniel Greene.” Mr. Chief Justice Marshall, after declaring 
that “the words are words of absolute donation,” says: “It is 
clearly and unanimously the opinion of this court that the act of 
1782 vested a title in General Greene to 25,000 acres of land to be 
laid off within the boundaries allotted.” | 

The sixth section of the act of March 6, 1820, admitting Missouri 
into the Union, enacts “ that four entire sections of land be, and the 
same are hereby, granted to the State, * * * which said sections 
shall * * * be located * * * on any public lands of the 
United States. * * *” : 

In Lessieur vs. Price, 12 Howard, 59, the court said: The land 
was granted by the act of 1820; it was a present grant, wanting 
identity to make it perfect, and the Legislature was vested with full 
power to select and locate the land, and we need only here say what 
was substantially said by this court in the case of Rutherford vs. 
Greene’s Heirs, 2 Wheat., 196, that the act of 1820 vested a title in 

the State of Missouri of four sections, and that the selec- 
270 ~tion * * * gave precision to the title and attached 1t to 
the land selected. 

In Schulenberg vs. Harriman, 21 Wallace, 44, the court, being 
called upon to construe the words “that there be, and is hereby, 
granted” in the first section of the act of Congress approved June 3, 
1856 (11 Stat., 20), and the same words in the first section of the act 
of May 5, 1864 (13 Stat., 66), declares them to be words of present 
grant, and says: “ Unless there are other clauses in the statute re- 
straining the operation of words of present grant these must be taken 
in their natural sense to import an immediate transfer of title, al- 
though subsequent proceedings may be required to give precision to 


._ that titleand attach it to particular tracts.” In Leavenworth, ete., Rail- 


road Company vs. United States, 92 U.S.,733, the court holdsthat“ the 
words ‘there be, and is hereby, granted’ are words of absolute do- 
nation and import a grant in presenii,” and that such a grant is ap- 
plicable only to public land owned absolutely by the United States. 
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Again, in Missouri, etc., Railroad Co. vs. Kansas Pacific Railroad 
Co., 97 U.S., 491, it is held that the same words import a grant in 
presenti and not one in future or the promise of a grant. 

In Railroad Company vs. Baldwin, 103 U.S., 426, was involved 

the construction of the sixth section of the act of July 23, 
271 1866, which enacts “that the right of way through the pub- 

lic lands be, and the same is hereby, granted” to the Saint 
Joseph and Denver City Railroad Company “ to the extent of one 
hundred feet in width on each side of said road where it may pass 
through the public domain.” When the act was passed the land 
claimed by Baldwin was vacant, unoccupied land of the United 
States, and the line of the road was uot definitely located over it 
until October, 1871. Baldwin acquired whatever rights he possessed 
in October, 1869. The court held that the grant of the right of way 
“is a present absolute grant,” and thatas Baldwin acquired the land 
subsequently to the date of the act he took it subject to the right of 
way of the company. : 

See also Wood vs. Railroad Company, 104 U. S., 309; Taboreck 
vs. B. & M. R. R. Co., 13 Federal Reporter, 103. 

The latest adjudication on the subject is Van Wyck vs. Knevals, 
Supreme Court of the United States, October term, 1882, where the 
court reaffirms its former rulings touching such words of grant. In 
all tne acts of Congress granting swamp and overflowed lands to the 
States the grants have been held to be in prasenti and to carry all 
lands of that description at the date of the grant. 

Railroad Company vs. Freemont County, 9 Wall., 89. 
272 Railroad Company vs. Smith, id., 95. 
French vs. Fyan, 93: U.S., 169. 


See also the following decisions of the State courts: 
Clarkson vs. Buchanan, 53 Mo., 563. 
Campbell vs. Wortman, 58 7d., 258. 

Daniel vs. Pervis, 50 Miss., 261. 
Supervisors vs. State Attorney, 31 IIl., 68. 
Gaston vs. Stall, 5 Oregon, 48. 

Bush vs. Donohue, 31 Mich., 481. 


The same doctrine is uniformly held touching the grants of 
school lands. 


V. 


The act of June 16, 1880, is in no sense an indemnity grant. 

The statute is in plain and unambiguous language, a grant in 
quantity of 2,000,000 acres of the unappropriated non-mineral pub- 
lic lands of which Congress at the time of its passage had the power 
to dispose by reason of their being then “ public land-.”  Through- 
out the entire legislation of Congress indemnity land has been pro- 
vided for or allowed only where grants of quantity have become iu- 
operative or ineffectual by reason of the prior appropriation of par- 
ticular tracts which otherwise would have passed under the grani. 
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The term signifies compensation for loss & remuneration. 
273 No loss had accrued to Nevada, and the act of 1880 merely 
substitutes for sections 16 and 36 the 2,000,000 acres which it 


grants. . 


The fact that selection is to be made does not change the status 
of the grant or affect the title to be acquired under the act, for it has 
been uniformly held that such selection is necessary merely for the 
purpose of giving the grant precision and of attaching it to partic- 
ular tracts, and that when made the title of the grantee attaches by 
relation as of the date of the grant. In other words, that no land 
passes under a grant in presenti except such as by reason of the full 
title being in the United States at the date of the act Congress had 
power to grant. It being clear, therefore, upon the most ample au- 
thority, that the act of June 16, 1880, was a grant in presenti and 
could confer upon the State of Nevada no authority to select lands 
to which the United States did not at that date hold the full title, 
it is equally clear that as this land, which was at that date embraced 
in Williams’ desert-land entry made May 19, 1879, and which said 
entry was not canceled until August 12, 1882, more than two years 

after the passage of the act, was excepted from the grant, and 
274 the attempted selection by the State was illegal. 

“Tf the grant is a present one and the title does not vest 
when the grant takes effect, it cannot vest afterwards.” Decision of 
Mr. Secretary Teller in Graham vs. Hastings and Dakota Railroad 
Co., 9 Copp’s Land Owner, p. 237. , 

We earnestly insist that in any aspect of the case the claim of the 
State of Nevada to select this land is unlawful, and that the claim of 
our clients to it is paramount, not only by reason of their possessory 
rights under the mineral laws, but by reason of their efforts to put 
that claim on record. 

Respectfully submitted. 
CURTIS & BURDETT, 
Attorneys for Franz O. Matthiessen and Lebbeus B. Ward. 


ExHipit “ A.” 


“Hor Creek, Nye County, Nevapa, 11 April, 1882. 


F. H. Hinckley, Esq. 

Dear Sir: In mine to you of the 30th March I asked you to let 
me know if in case J. T. Williams should let the 19th May, 1882, 
pass without perfecting his title to the ‘ desert-land entry,’ and also 

if the 2nd of December, 1882, pass without his perfecting the 
275 title to the homestead entry, would the desert-land entry be 

on the market again the next day, 20 May, 1882, or would 
Williams have more time given him, and also would the homestead 
entry be in the market on the third of December, 1882. 

Be so kind as to give me your views on the above two questions, 
and oblige, 7 
Yours truly, R. GLUYAS. 


ee 
A OO ’ 
—— end 


Philadelphia mill site, situated in Hot Creek mining district, Nye 
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P. S.—I guess you overlooked the questions in my letter, and I 
overlooked that you did not notice the questions when I received 
your answer to mine of March 30th, 1882. R. G.” 


Exuripit “ B.” 


“ Hor Creek, NyrE County, Nevap.,, 25 July, 1882. 
F. H. Hinckley, Esq., register U. S. land office, Eureka. 

My Dear Sir: Again I take the liberty to ask you is there any 
change in the J. T. Williams entries, either homestead or desert land, 
or J. D. Ernst or W. F. Ernst entries since the 15th of last May, 

when I last called on you; if there is any change please let 
276 = me know what itis, and I would thank you fora line in reply 

to this, anyway, so as to be certain this reaches you, as our 
mail is not in a-very good condition at present. 

Very truly yours, R. GLUYAS.” 


EXxuipitr “ C.” 


“ UNITED StaTES LAND OFFICE, 
EurEKA, NEvapa, August 3rd, 1882. 
Mr. R. Gluyas, Hot Creek, Nevada. 


Sir: Your note in relation to the Williams and Ernst entries is 
at hand. There is no change in relation to Williams’ homestead 
entry. 

Mr. Williams informed me that he would try and procure the 
cancellation of his desert-land entry. We have received no notice 
as vet of the cancellation of said entry. John D. Ernst has sub- 
mitted proof to the Department as to the mineral character and non- 
mineral character of the land adjacent to his pre-emption claim. 
W. F. Ernst claim has been patented. 

Very respectfully, K. H. HINCKLEY, Register.” 


277 Endorsed: General Land Office, April 5, 1883. 31272. 

Curtis & Burdett, city. Ap’l 4, ’83. Submit protest and .- 
argument against approval of certain selection by State of Nevada, 
etc. Referred to div. N Ap’! 6, ’83. Homer. Nov. 19, ’83, ref’d to 
div.G. D.E.F. C. A.B. 4 Porter, 31-161. Washington, D.C., 
April 4th, 1883. Service of the within by copy is hereby acknowl- 
edged. E. C. Ford, att’y for claimant under State. Plaintiff’s Ex- 
hibit C: John B. Thompson, special examiner. Filed Nov. 1, 1886. 
T. J. Edwards, clerk. | 3 


278 PLAINTIFF’s Exuipir D. 


Unitep States LAND OFFICE, 
EuREKA, NeEvapA, January 10th, 1883. 


Hon. Com’r G. L. O., Washington, D. C. 
Sir: On the 8th instant an application for a patent for the New 


Ns 
: 
: 
: 
4 
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county, Nevada, was presented at this office by R. Gluyas, attorney- 
in-fact for Franz O. Matthiessen and Lebbeus B. Ward, and the 
same was rejected by this office for the reason that the tract applied 
for is embraced in the E. 4 of S. E. 4 of section 33 and W. 4 of 
S. W. 4 of section 34, township 8 north, of range 50 east, selected 
by the State of Nevada in list No. 24, filed September 2d, 1882. 
This tract was formerly a part of desert-land entry No. 158, made 
by Joseph T. Williams on the 19th day of May, 1879. Said entry 
was relinquished by Williams, and the relinquishment thereof was 
filed in this office on the 9th of June, 1882, and forwarded to your 
office with my letter of that date. 
On the 12th of August, 1882, we noted the cancellation of 
279 said desert-land entry upon our records, as directed in your 
letter “C” of August 4th, 1882. At the time that we rejected 
said application for patent for the New Philadelphia mill site we noti- 
fied Mr. Gluyas of our action and of our reasons for so doing, and 
he thereupon appealed in behalf of Messrs. Matthiessen and Ward 
from our ruling. 
The following is a list of the papers presented, which I herewith 
transmit: 
Ist. Application for patent, with rejection and appeal written upon 
the back thereof. 
2d. Proof of posting plat & notice upon claim. 
3d, Plat and field-notes. 
4th. Abstract of title. 
Sth. Non-mineral affidavits. 
6th. Notice for publication. 
7th. Agreement of publisher. 
8th. Affidavit of Messrs. Wren and Cheney as to the papers filed 
in land office, ete. 
At the time Mr. Gluyas presented said application for patent he 
also tendered the sum of ten dollars as fees for filing the same, 
which we refused. 


280 Very respectfully, F. H. HINCKLEY, Register. 


Endorsed: By direction of the Commissioner this case must 
be considered in connection with State selection of the same land 
list in pre-emption division. J.T. Feb. 24,’85. New Phila. silver 
mine. State selection, Eureka, Nev. M’ch 9, ’83, on motion of 
Mr. Curtis, & Mr. Ford not objecting, the Com’r directs that action 
in this case may be delayed for some time. J.T. 5870. Rec’d 
Jan. 18, 1888. U.S. land office, Eureka, Nevada, January 10th, 
1883. Register transmits papers in the rejected application for 
patent for New Philadelphia mill site, presented by Richard Gluyas, 
att’y-in-fact for Matthiessen and Ward. FF. H. Hinckley, register. 
To E. C. Ford, Sept. 4, 83. D.E.F. To Curtis & Burdette, Sept. 4, 
"83. D. E. F. To Curtis & Burdett, Oct. 18, ’83. D.E. F. To E. 
C. Ford, Oct. 18, 83. D. E. I’. Ref’d to Div. G Nov. 19, 83. D. 
Ih. F. C.N. B. Plaintiff's Exhibit D. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T. J Edwards, clerk. 
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981 ENcLosURE 1 oF Pu’Fr’s Ex. D. 


(1.) (Copy.) 
Application for Patent. 


STATE OF NEVADA, 
County of Eureka, 


Application for patent for the New Philadelphia mill and mill-site 
mining claim. 


To the register and receiver of the U.S. land office at Eureka, Ne- 
vada: 

RicHarp Guiuyas, being duly sworn according to law, deposes and 
says that he is the attorney-in-fact of F. O. Matthiessen & L. B. 
Ward; that in virtue of a compliance with the mining rules, regu- 
lations, and customs by the said Franz O. Matthiessen and his co- 
claimant, Lebbeus B. Ward, applicants for patent herein, — have be- 
come the owners of and are in the actual, quiet, and undisturbed 
possession of the New Philadelphia mill site, with surface ground 
660 feet in length by 330 feet in width for the convenient working 
thereof, as allowed by local rules and customs of miners, said mill- 
site claim and surface ground being situated in the Hot Creek min- 
ing district, county of Nye, State of Nevada, and being more par- 
ticularly set forth and described in the officiai field-notes of survey 
thereof, hereto attached, dated the 26th day of December, A. D. 
1882, and in the official plat of said survey, now posted con- 
spicuously on said mill-site claim or premises, a copy of which 
is filed herewith. Deponent further states that the facts rela- 
tive to the right of possession of the said claimants hereinbefore 

named to said mill-site claim and surface ground so 
282 surveyed and platted are substantially as follows, to wit: 

That on July 26th, 1879, J. T. Williams conveyed by deed 
his right, title, and interest to the E. 3 of S. E. } of sec. 33 to the 
New Philadelphia Silver Mining Co.; that said sec. 33 is in town- 
ship 8 N., R. 50 E., M. D. M.; that on or about August 5th, 1879, 
J. E. Clayton, sup’t of for the said N. P. S. M’g Co., took possession of 
said mill-site claim, laid off a mill grade,and employed deponent to 
superintend the erection of a mill. A mill was erected on said mill- 
site claim at a total cost of not less than (67,000) sixty-seven thou- 
sand dollars; that in July, 1881, the sheriff of Nve county, Nevada, 
sold said mill-site claim, with the mill thereon, to one of said claim- 
ants, viz., Lebbeus B. Ward, and that on the second day of Decem- 
ber, 1882, Lebbeus Bb. Ward did by deed convey to Franz O. 
Matthiessen, the other of said claimants, an undivided one-half of 
said mill-site claim and mill thereon; that deponent has had, 
either as agent for said Franz O. Matthiessen and Lebbeus B. Ward 
or their grantors, continual possession and charge of said mill-site 
claim from about August 11th, 1879, to the present time— 
Which will more fully appear by reference to records of Nye 


a te 
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county, Nevada, and the abstract of title hereto attached and made 
a part of this affidavit, the value of the labor done and improve- 
ments made upon said mill-site claim by claimants and _ their 
grantors being equal to the sum of sixty-seven thousand dollars in 
gold coin of the United States. 
283 In consideration of which facts and in conformity with the 
provisions of the act of Congress approved May 10th, 1872, 
entitled “An act to promote the development of the mining resources 
of the United States,” application is hereby made for and in behalf 
of said Franz O. Matthiessen and Lebbeus B. Ward for a patent from 
the Government of the United States for the said New Philadelphia 
mill-site claim and the surface ground so officially surveyed and 
z 


platted. 
RICHARD GLUYAS, 
Attorney for Claimants. 


Subscribed and sworn to before me this 8th day of January, A. 
D. 1883; and I hereby certify that I consider the above deponent | 
a credible and reliable person, and that the foregoing affidavit, 
to which was attached the field-notes of survey of the New Phila- 
delphia mill-site claim, was read and examined by him before his 
signature was affixed thereto and the oath made by him. 


F. H. HINCKLEY, Register. [sEat.] 


This application was presented by R. Gluyas Jan. 8th, 1883, and 
rejected by us for the reason that the land herein applied for is em- 
braced in a selection made by the State of Nevada in list No. 24, 
filed in this office Sept. 2nd, 1882. 

(Signed) F.H. HINCKLEY, Register. 
| H. CARPENTER, Receiver. 


284 We hereby appeal from the decision of the register and re- 

ceiver of the land office at Eureka, State of Nevada, refusing 

to receive, allow, and file the within application for a patent to the 
mill site therein described and rejecting the same. 

To the Commissioner of the General Land office, at Washington. 


Eureka, January 8th, 1889. 
FRANZ O. MATTHIESSEN, 
LEBBEUS B. WARD, 
By RICHARD GLUYAS, 
Ther Attorney. 


Endorsed: Enclosure 1 of “ Plaintiff's Exhibit D.” Filed Nov. 1, 
1886. ‘Tl’. J. Edwards, clerk. 
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285 ENCLUSURE 4 OF Pr’Fr’s Ex. D. 


(2.) (Copy.) 
Abstract of Title, New Philadelphia Mill and Mili Site. 
Deed. 


cintainas enna \ peed July 26, A. D. 1879. 
New Philadelphia Silver M’g Co. Consideration, $5,000. 


Grants, bargains, sells, remises, releases, conveys, and quitclaims 
all the right, title, interest, estate, claim, and demand in and to that 
certain lot, piece, or parcel of land, containing eighty acres, situated 
in Hot Creek, Nye county, Nevada, described as follows, viz: Being 
the E. 3 of S. E. 4 of section 33, township 8 N., range 50 E., Mt. Diablo 
meridian, together with the exclusive right to use all the water 
needed to supply such mills and other metallurgical works or for 
domestic, smelting, milling, mining, or other uses as a milling and 
mining company, said water to be taken from the streams and 
springs upon the ranch or lands known as the Hot Creek ranch 
and springs and to be conveyed in pipes to said premises. 

The party of the first part binds himself, his heirs, executors, &c., 
not to give or sell to any other party the right to use any of said 
water, excepting such water as J. W. Merritt may need for a ten- 
stamp mil], to be used only for the reduction of ores from his own 
mines, provided that said Merritt erects said mill before January 1st, 

1880. 
286 And the party of the first part agrees to and with the party 
of the second part that he has full right and power to sell aud 
convey the said premises and water rights, and that they are now 
free from all incumbrances, sales, or mortgages. 


JOSEPH T. WILLIAMS. [seat.] 


Acknowledged July 26th, 1879, before C. G. Hubbard, a notary 
public. 


' Recorded July 29th, 1879, in Book J of Deeds, at pp. 534 and 538. 
GEORGE ERNST, 
Co. Recorder. 


287 Deed. 


to Consideration, $1.00. 


New Philadelphia S. M. Co. | ap 15, A. D. 1881. 
Henry B. Stanton, Receiver. 


And, in compliance with order of the supreme court of the State 
of New York August 3rd, 1880, grants, bargains, sells, remises, re- 
leases, and forever quitclaims ali right, title, and interest of the party 
of the first part in and to all property or claims now owned or that 
may be hereafter acquired by it as follows, to wit: 


~ _™ 
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All that certain piece or parcel of land, containing eighty acres, 
situated in Hot Creek, Nye county, } Nevada, and more particularly 
described by deed from Joseph T. Williams, dated July 26th, 1879, 
and recorded in Book J of Deeds, pages 534 and 530, and all other 
property belonging to the said party of the first part. 

[Seal New Philadelphia Silver Mining Co., New York. ] 
: THE NEW PHILADELPHIA SILVER 
MINING CoO., 
By GEORGE D. HYDE. 
288 GEORGE D. HYDE, Presideat. 
NICHOLAS E. PAINE, 
Vice-President New Phila. Co. 
WILLIAM G. SMITH, Treasurer. 
ALFRED KIMBER, Secretary. 


Acknowledged April 16th, A. D. 1881, before Charles Nettleton, a 
commissioner of Nevada for New York, by George D. Hyde, presi- 
dent; Nicholas E. Paine, vice-president; Wm. G. Smith, treasurer ; 
Alfred Kimber, secretary, New Philadelphia Silver Mining Company. 


Recorded May 5th, 1881, Book K, at pp. 474 to 483, inclusive. 
M. R. DELANO, Co. Recorder. 


289 Sheriff’s Certificate of Sale under Execution. 


D. O’Neil, Sheriff, Dated July 12th, A. D. 1881. 


Lebbeus f. Ward, { Consideration, $5,137.19. 


Sells at public auction that certain parcel of land, containing 
eighty acres, being the same premises conveyed to the New Phila- 
delphia Silver Mining Company by Joseph T. Williams by deed 
dated July 26th, A. D. 1879, and recorded in Book J of Deeds, at 
pp. 5384 and 535, records of Nye county, Nevada, together with 


other property. pa vis denen 
Sheriff Nye Co., Nevada, 

By W. 8. BRYDEN, 
Deputy Sheriff. 


M. R. DELANO, 
Co. Recorder. 


Filed July 13th, A. D. 1881, by— 


290 ? Deed on Execution. 


New Philadelphia Silver Mining Co., | 
by David — Sheriff, Dated August 22d, A. D. 1881. 
J Consideration, $2,863.50. 


cobeaier B. Ward. 


By virtue of an execution and in pursuance of the statutes in 
such cases made and provided, grants, bargains, sells, conveys, and 


SEEDING PRY gh Be OL a 


148 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


confirms all right, title, interest of the said party of the first part 


which they had on the 7th day of July, A. D. 1881, or at any time © 


afterwards in and to the following-described premises : 
One ten-stamp quartz mill and mill site, situated at Hot Creek, Nye 
county, Nevada, and known as the New Philadelphia mill and mill 


site, and other property. : 
DAVID O’NEIL, Sheriff. [srar.] 


Acknowledged August 23rd, 1881, before— 
GEORGE NICHOLL, 
County Clerk. 


Recorded Aug 28rd, 1881, in Book K, at pages 561 to 563, in- 


clusive. 
M. R. DELANO, 
Co. Recorder. 


291 Deed. 


Henry B. Stanton, Receiver, | 
to Dated September 16th, A. D. 1881. 
Franz O. Matthieson and Leb- | Consideration, $5,000.00. 
beus B. Ward. 


Grants, bargains, sells, and conveys all of the right, title, and in- 
terest of the said party of the first part in and to-all that certain lot, 
piece, and parcel of land, containing 80 acres, with building, struct- 
ures, and improvements erected thereon, including one ten-stamp 
quartz mill, with appurtenances, and more particularly described as 
follows, viz: The E.4 of S. E. quarter of section 33, township 8 north, 
range 50 E., Mt. Diablo mer., together with all water rights and 
rights convey ved by deed from Joseph T. Williams to the New Phila- 


delphia Silver Mining Company, dated July 26th, A. D. 1879, and 


recorded in the office of recorder of Nye county, Nevada, in Book J 
of Deeds, at pp. 534 and 535, on July 29th, 1879, « ‘and other property. 
(Signed) HENRY B. STANTON, 

As Receiver New Philadelphia Silver Mining Co. 


“Acknowledged October 29th, 1881, before— 
CHARLES NETTLETON, 


Commissioner. for Nevada in New York. 
Recorded November 14th, 1881, in Book “ K” of Deeds at pp. 608 


to 629. 
M. Rk. DELANO, 
Co. Recorder. 


292 Deed. 


Lebbeus B. Ward | Deco 9d, A. D. 1882. 


to ; 
Franz O. Matthiessen. Consideration, $1.00. 


Grants, bargains, sells, aliens, remises, releases, conveys, and con- 
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firms all the undivided half interest of, in, and to the following-de- 
scribed premises, viz: 

First. One ten-stamp quartz mill and mill site, situated at Hot 
Creek, Nye county, State of Nevada, and known as the New Phila- 
delphia Silver Mining Company’s mill and mill site, and other 


property. 
LEBBEUS B. WARD. [sEAt.] 
Acknowledged December 2nd, A. D. 1882, before— 
RICHARD M. BRUNO, 
A Commissioner of Nevada in New York. 
Recorded December 13th, 1882, in Book L of Deeds, at pages 117 


to 123, inclusive. 
M. R. DELANO, 
Co. Recorder. 


293 Special Power of Attorney. 
+5, N. 1ac - Tow 
Franz O. Matthiessen ae Lebbeus B. Ward im Ti saciiaiici 
Richard Gluyas. 2nd, A. D. 1882. 


Whereas said parties of the first part are in possession of the fol- 
lowing-described land, to wit, the east half of the southeast quarter 
of section thirty-three, township é¢ight north, range fifty east, Mt. 
Diablo meridian, situated at Hot Creek, Nye county, State of Nevada, 
on which premises have been erected a quartz mill and reduction 
works; and whereas the said parties of the first part desire to apply 
for a five-acre mill site, embracing such portion of the above- 
described premises as will include said quartz mill and reduction 
works: 3 

The said parties of the first part do make, constitute, and ap- 
point said Richard Gluyas their true and lawful attorney in their 
name, place, and stead to apply for said mill site as their attorney 
under section 2337 of the Revised Statutes of the United States or 
under such other sections as may be necessary or proper to secure 
the said parties a five-acre mill site, including said quartz mill and 
reduction works, with full power to appeal from the decisions (in 
their name) of the register or receiver of the district land office at 
Eureka, Nevada, giving and granting unto thesaid Richard Gluyas 

_ full power and authority to do and perform every act and 
294 thing whatsoever necessary, &c., hereby ratifying and con- 
firming, &c. . 
(Signed) F. O. MATTHIESSEN. 7 
LEBBEUS B. WARD. — [sEAt.] 


Acknowledged December 2nd, 1882, before Richard M. Bruno, a 
commissioner for Nevada in New York. 


Recorded December 18th, 1882, in Book B of Powers of Attorney, 
at pp. 304 and 305. : 


M. R. DELANO, 
County Recorder. 
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STATE OF NEVADA, me 
County of Nye, 


I, M. R. Delano, recorder in and for said county, do hereby certify 
the foregoing to be full, true, and correct abstracts of the instru- 
ments therein set forth; and, further, that there are no instruments 
in writing or on file in my office affecting the title to the same ex- 
cept as herein set forth. 

In witness whereof I have hereunto set my hand and affixed my 
official] seal, at my office, this 3rd day of January, A. D. 1883. 

M. R. DELANO, 
[ SEAL. ] Co. Recorder, Nye County, Nevada. 


Endorsed: Abstract of title. Enclosure 4 of “ Plaintiff’s Exhibit 
D.”. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


295 (3.) (Copy.) 


Field-notes of U.S. survey No. 37, T. 8 N., R. 50 E., M. D. M., lo- 
cated on surveyed land claimed by Franz O. Matthiessen and Leb- 
beus B. Ward, on the New Philadelphia mill site, situated in Hot 
Creek mining district, Nye county, Nevada. 


Beginning at a post marked “ No. 1, U. S. survey No. 37,” whence 
the southeast corner of section 33, township 8 north, range 50 east, 
M. D. M., bears S. 31° E. 693 feet, and the southwest corner of the 
New Philadelphia mill bears N. 29° 50 E. 1593 feet, and running 
thence, lst course, N. 632° E. 660 feet to post marked No. 2, U. S. sur- 
vey No. 37; thence, 2nd course, N. 264° W. 330 feet to post marked 
No. 3, U.S. survey No. 37; thence, 3rd course, 8. 633° W. 660 feet to 
post marked No. 4, U.S. survey No. 37; thence, 4th course, S. 264° 
E. 330 feet to the place of beginning, containing five acres. 

No location corners found. 

Courses expressed from the true meridian with a magnetic vari- 
ation of 163° east. | 

With the identity of the premises I am personally acquainted ; 
and I hereby certify that the improvements consist of a steam quartz 
mill, upon which the applicants or their grantors have expended a 

sum far exceeding five hundred dollars. 
296 I certify that the foregoing transcript of the field-notes of 

the survey of Franz O. Matthiessen and Lebbeus B. Ward 
mill-site claim, situated in Hot Creek mining district, county of Nye, 
and State of Nevada, has been correctly copied from the original 
notes of said survey on file in this office; that said field-notes fur- 
nish such an accurate description of said mill-site claim as will, if 
incorporated into a patent, serve fully to identify the premises, and 
that such reference is made therein to natural objects and perma- 
nent monuments as will perpetuate and fix the locus thereof. 

I further certify that the value of the labor and improvements 
upon the said mill-site claim placed there by the claimant and his 
grantors is not less than five hundred dollars, and that said improve- 
ments consist of a steam quartz mill. 
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I furthér certify that the plat thereof, filed in the U.S. land office 
at Eureka, is correct and in conformity with the foregoing field- 
notes. 


U. S. surveyor general’s office, Reno, Nevada, 26th day of De- 
cember, 1882. 


(Signed) KE. S. DAVIS, 
U. S. Surveyor General for Nevada. 


Endorsed: Field-notes of U.S. survey No. 37, T.8 N., R. 50°E., 
M. D. M., claimed by F. O. Matheissen e al., New Philadelphia 
mill site, Hot Creek mining district, Nye county, Nevada. Surveyed 
by George Ernst, deputy mineral surveyor; date, December 16, ’82. 


297 ENCLOSURE 5 OF PL’FrF’s Ex. D. 
(4.) (Copy.) 
Non-Mineral Affidavit. 


CouNTY OF a a 
- State of Nevada, 


RIcHaRD Guiuyas, being duly sworn according to law, deposes and 
says that he is the identical person who is an applicant for Govern- 
ment title to the New Philadelphia mill site, in Hot Creek mining 
district, Nve county, Nevada, and designated as lot No. 37; thai he 
is well acquainted with the character of said described land and 
with each and every legal subdivision thereof, having frequently 
passed over the same; that his knowledge of said land is such as to 
enable him to testify understandingly with regard thereto; that 
there is not, to his knowledge, within the limits thereof any vein or 
lode of quartz or other rock in place bearing gold, silver, cinnabar, 
lead, tin, or copper or any deposit of coal; that there is not within the 
limits of said land, to his knowledge, any placer, cement, gravel, or 
other valuable mineral deposit; that no portion of said land is claimed 
for mining purposes under the local customs or rules of miners or 
otherwise; that no portion of said land is worked for mineral dur- 
ing any part of the year by any person or persons; that said land is 
essentially non-mineral land, and that his application therefor is not 
made for the purpose of fraudulently obtaining title to mineral 
land, but with the object of securing said land for milling purposes. 


(Signed) RICHARD GLUYAS. 


Subscribed and sworn to before me this 8th day of January, A. D. 

1883; and I hereby certify that the foregoing affidavit was read to 

the said Richard Gluyas previous to his name being subscribed 

298 thereto, and that deponent is a respectable person, to whose 
affidavit full faith and credit should be given. 


(Signed) F. H. HINCKLEY, Register. 


JOSEPH T. WILLIAMS VS. THE UNITED STATES, 


299 (5.) (Copy.) 
Non-Mineral Affidavit. 


STATE OF het : 
County of Nue, . 

Knup CHRISTIAN HANSEN and JoHn Tatton, of said county and 
State, being first duly sworn, each for himself deposes and says that 
he is well acquainted with the New Philadelphia mill and mill-site 
claim, situated in Hot Creek mining district, county of Nye and 
State of Nevada, claimed by F. O. Matthiessen and L. B. Ward, ap- 
plicants for United States patent therefor; that he is well acquainted 
with the character of said described land and with each and every 
legal subdivision thereof, having frequently passed over the same; 
that his knowledge of said land is such as to enable him to testify 
understandingly with regard thereto; that there is not, to his knowl- 
edge, within the limits thereof any vein or lode of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, or copper or 
any deposit of coal; that there is not within the limits of said land, 
in his knowledge, any placer, cement, gravel,or other valuable min- 
eral deposit; that no portion of said land is claimed for mining pur- 
poses under the local customs or rules of miners or otherwise; that 
no portion of said land is worked for minerals during any part of 
the year by any person or persons; that said land is essentially non- 
mineral land, and that he has no interest whatever in said mill-site 
claim. 


(Signed) KNUD CHRISTIAN HANSEN. 
JOHN TATTON. 
300 Subscribed and sworn to before me this second, 2nd, day of 


January, 1883; and I hereby certify that the foregoing affi- 
davit was read to the said Knud Christian Hansen and John Tatton 
previous to his name- being signed thereto, and that deponent zs a 
respectable person-, to whose affidavit full faith and credit should be 
given. 


(Signed) GEORGE TURIN, 
[SEAL. ] Notary Public. 


Endorsed: Form P, U.S. mining act, May 10, 1872. Non-min- 
eral affidavit. IF. O. Matthiessen and Lebbeus b. Ward, applicant-. 
Dated January 2, 1883. State of Nevada. Enclosure 5 of * Plain- 
tiff’s Exhibit D.” Filed Nov. 1, 1886. T. J. Edwards, clerk. 
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(6.) (Copy.) 
Proof of Posting Notice and Diagram on the Claim. 


STATE OF NEVADA, \ 
County of Nye, 


Knup C. Hansen and Joun Tatton, each for himselfand not one 
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for the other, being first duly sworn according to law, deposes and 
says that he is a citizen of the United States, over the age of twenty- - 
one years, and was present on the second day of January, A. D. 
1883, when a plat representing the New Philadelphia mill site and 
certified to as correct by the United States surveyor general of Ne- 
vada, together with a notice of the intention of Franz O. Matthiessen 
and Lebbeus B. Ward to apply for a patent for the mill-site claim 
and premises so platted, was posted on a conspicuous place upon said 
mill-site claim, to wit, upon the front of the quartz mill, where the 
same could be easily seen and examined, the notice so conspicu- 
ously posted upon said claim being in words and figures as follows, 
to wit: 

Legal notice of the application of F.O. Matthiessen and L. B. Ward 

for a United States patent. 


“ Notice is hereby given that in pursuance of the act of Congress 
approved May 10th, 1872, to promote the development of the min- 
ing resources of the United States,” Franz O. Matthiessen and Leb- 
beus B. Ward, claiming 660 linear feet, with surface ground 330 feet in 

width, lying and being situated within the Hot Creek mining 
302 district, county of Nye and State of Nevada, have made ap- 

plication to the United States for a patent for the said mill- 
site claim, which is more fully described as to metes and bounds by 
the official plat herewith posted and by the field-notes of survey 
thereof, now filed in the office of the register of tle district of lands 
subject to sale at Eureka, Nevada, which field-notes of survey de- 
scribe the boundaries and extent ef said claim on the surface, with 
magnetic variation at 163° east, as follows, to wit: 

Beginning at a post marked No.1, U.S. survey No. 37, whence 
the southeast corner of section 35, township 8 north, of range 50 east, 
Mt. D. M., bears S. 31° E. 693 feet, and the southwest corner of the 
New Philadelphia mill bears N. 29° 50’ E. 1593 feet, and running 
thence, 1st course, N. 683° E. 660 feet to post marked No. 2, U.S. 
survey No.3 - thence, 2nd course, N. 26}° W. 330 feet to post marked 
No. 3, U.S. pie No. 37; thence, 3rd course, S. 632° W. 660 feet to 
post marked No. 4, U.S. survey No. 37; thence, 4th course, S. 262° 
I. 380 feet to the place of beginning, containing 5 acres; the said 
claim being in the actual possession of said Franz O. Matthiessen 
and Lebbeus B. Ward and their grantors constantly since the 5th 
day of August, 1879, in the county and State aforesaid, the presumed 
general course or direction of the said mill-site claim being shown 


_ upon the plat posted herewith as near as can be determined from 


present developments, this claim being for 660 linear feet thereof, 
together with the surface ground shown upon the official plat posted 

herewith, the said mill-site claim being designated as lot No. 
203 37 in the official plat posted herewith. 

Any and all personsclaiming adversely the mill-site ground, 
premises, or any portion thereof so described, surveyed, platted, and 
applied for are hereby notified that unless their adverse claims are 
duly filed as according to law and the regulations thereunder within 
sixty days from the date hereof with the register of the United States 
20—157 
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in virtue of the provisions of said statute. 
(Signed) RICHARD GLUYAS, 
Att’y-in-Fact for Franz O. Matthiessen and Lebbeus B. Ward. 


Dated on the ground this second day of January, A. D. 1883. | ( 


Witness : 
(Signed) KNUD CHRISTIAN HANSEN. 
JOHN TATTON. 

Subscribed and sworn to before me this 2nd day of January, 
A. D. 1883; and I hereby certify that I consider the above depo- 
nents credible and reliable witnesses, and that the foregoing affidavit 
and notice were read by each of them before their signatures were 

affixed thereto and the oath made by them. 
GEORGE TURIN, 
[SEAL. ] Notary Public. 


Endorsed: Form D, U. 8. mining act, May 10,1872. Proof of 
posting notice and diagram of claim. Enclosure 2 of “ Plaintiff’s 


Exhibit D.” Filed Nov. 1, 1886. T. J. Edwards, clerk. 


land office at Eureka, in the State of Nevada, they will be barred 
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(7.) (Copy.) 
Notice for Publication in a Newspaper. 


Application for patent to the New Philadelphia mill site. 
No. —. 


U. S. GenerRaL Lanp OFFICE, —, 


Notice is hereby given that Franz O. Matthiessen and Lebbeus B. 
Ward, by their attorney-in-fact, Richard Gluyas, whose post-office 
address is Hot Creek, Nye county, Nevada, have this day filed their 
application for a patent ‘for 660 linear feet of the New Philadelphia 
mill site, with surface ground 330 feet in width, situate, lying, and 
being in Hot Creek mining district, county of Nye and State of 
- Nevada, and known and designated by the field-notes and official plat 
on file in this office as lot No. 37, in township 8 north, range 50 

east, of Mount Diablo meridian— 

The exterior boundaries of said lot No. 37 being as follows, to 
wit—variation 163° east: 

Commencing at a post marked No. 1, U.S. survey No. 37, sition 
the southeast corner of sec. 33, T. 8 N., R. 50 E., M. D. M., bears S. 
31° E. 693 feet, and the southwest corner of the New Philadelphia 
mill bears N. 29° 50’ E. 1593 feet, and running thence, 1st course, N. 
632° E. 660 feet to post marked No. 2, U.S. survey No. 37; thence, 

2nd course, N. 264° W. 330 feet to post marked No. 3, U.S. 
305 survey No. 37; thence, 3rd course, S. 682° W. 660 feet to post 
marked No. 4, U.S. survey No. 37; thence, 4th course, 8. 26}° 
E. 330 feet to the place of beginning, containing 5 acres. 
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Any and all persons claiming adversely any portion of said mill 
site or said ground, as hereinbefore described, are required to file 
their adverse claim with the register of the United States land office 
at Eureka, in the State of Nevada, during the sixty days’ period of 
publication hereof or they will be barred by virtue of the provisions 
of the statute. 


, Register. 
Endorsed: United States Land Office. Notice for publication in 

newspaper. [form S. Enclosure 6 of “ Plaintiff’s Exhibit D.” 

Filed Nov. 1, 1886. T. J. Edwards, clerk. 
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(8.) (Copy.) 
Agreement of Publisher. 


The undersigned, publisher and proprietor of the Belmont 
Courier, a weekly newspaper published at Belmont, county of Nye 
and State of Nevada, does hereby agree to publish a notice, dated 
U. S. land office, required by chapter six of title thirty-two, Re- 
vised Statutes of the United States, of the intention of Franz O. 
Matthiessen and Lebbeus b. Ward to apply for a patent for his claim 
on the New Philadelphia mill-site, situated in Hot Creek mining 
district, county of Nye, State of Nevada, and to hold the said F. O. 
Matthiessen et al. alone responsible for the amount due for publish- 
ing the same; and it is hereby expressly stipulated and agreed that 
no claim shall be made against the Government of the United States 
or its officers or agents for such publication. 

Witness my hand and seal this ord day of January, A. D. 1883. 

ANDREW MAUTE. 


Witness: 
: GEORGE ERNST. 


Endorsed: Agreement of publisher. Enclosure 7 of “ Plaintiff’s 
Exhibit D.” Filed Nov. 1, 1886. ‘T. J. Edwards, clerk. 


ENcLOSURE 8 OF PL’FrF’s Ex. D. 
(11.) (Copy.) 
In the United States Land Office, Eureka, Nevada. 


In the Matter of the Application of FrRANz O. MATTHIESSEN and 
Lesseus B. Warp fora Patent for a Mill Site at Hot Creek, Nye 
County, Nevada. 


307 


STATE OF NEVADA, 9: 
County of Eureka, 


A. EK. Cueney and THomAs Wren, being first duly sworn, depose 
and say, each for himself and not one for the other, that they were 
present at the office of the register and receiver of the United States 
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land office at Eureka, Nevada, on the 8th day of January, A. D. 
1883, and saw Richard Gluyas, attorney-in-fact of said Franz O. 
Matthiessen and Lebbeus B. Ward, present an application for a pat- 
ent for the New Philadelphia mill and mill site, situate in the Hot 
Creek mining district, Nye county, State of Nevada, — the register 
and receiver of said United States land office, together with an 
abstract of title of said Franz O. Matthiessen and Lebbeus B. Ward 
to said mill site; the affidavits of Richard Gluyas, Knud Christian 
Hansen, and John Tatton of the non-mineral character of said mill 
site and proof of posting notice and diagram of the claim upon the 

claim; field-notes of thesurvey of said mill site made by George 
308  LErnst,a deputy United States mineral surveyor, and approved 

and certified by E. S. Davis, United States surveyor general 
for the State of Nevada ; agreement of Andrew Maute, publisher of 
the Belmont Courier, to publish the intention of said Matthiessen 
and Ward to apply for a patent for said mill site; notice fur publica- 
tion in said newspaper, and a plat of the claim of said Matthiessen 
and Ward upon the said New Philadelphia mill site; also a certified 
copy of a power of attorney from said Franz O. Matthiessen and Leb- 
beus B. Ward to said Richard Gluyas to make said application. 

Affiants further depose and say that said Richard Gluyas, as at- 

torney-in-fact for said Matthiessen and Ward, tendered to said regis- 
ter and receiver of said land office ten dollars, gold coin of the 
United States, as the fee for filing application, which said sum said 
register and receiver refused to receive and refused the same. Affi- 
ants further say that at said time said register and receiver refused 
said application of said Matthiessen and Ward, by said Richard 
Gluyas, as their attorney-in-fact, and rejected the same, and there- 
upon said Richard Gluyas, as attorney-in-fact for said Matthiessen 
and Ward, appealed to the Commissioner of the General Land Office, 
at Washington. 

(Signed) THOS. WREN. 

A. E. CHENEY. 


Subscribed and sworn to before me this 8th day of January, A. D. 


1883. 
(Signed) F. H. HINCKLEY, Register. 


Endorsed: Affidavit of Wren and Cheney in relation to the rejec- 
tion by R. & R. of application for patent to:the New Philadelphia 
mill site. Enclosure 8 of Plaintiff's Exhibit D. Filed Nov. 1, 1886. 
T. J. Edwards, clerk. 


(Here follows diagram marked page 309.) 


310 Purr’s Ex. E (WasHINGTON). 


N. Ellery C. Ford, attorney-at-law, &c. 


WASHINGTON, D. C., Feb’y 8, 1883. 
Hon. N. C. McFarland, Com’r G. L. O. 
Sir: I desire to enter my appearance for the claimant- of certain 
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lands in sec. 33 & 34, 8 N., 50 E., M. D. M., under State selection 
list No. 24, filed with the R. & R. at Eureka, Nevada, as against the 
application of F. O. Matthiessen & L. B. Ward for a mill site em- 
bracing a portion of said land. I desire the usual time for the ex- 


amination of the papers and the filing of argument. 
Respectfully, | E. C. FORD. 


Endorsed: General Land Office, Feb’y 9, 1883. 12637. E. C. 
Ford, city. Feb’y 8, 83. Appearance for claimants of within-de- 
scribed lands, in Eureka dist., Nev. Ans. Feb’y 14,1883. Referred 
to div. G Nov. 19, 83. D. E. F. C. A.B. 382-841. Plaintiff’s 
Exhibit E. John Bb. Thompson, special examiner. Filed Nov. 1, 
1886. T. J. Edwards, clerk. 


oll PirFr’s Ex. F (WAsHINGTON). 
R., vol. 49, p. 494. 
N. DEPARTMENT OF THE INTERIOR, D. E. 


=e 


GENERAL LAND OFFICE, C. A. 
W asuinaton, D. C., Sept. 4, 1888. 
Messrs. Curtis & Burdett, Washington, D. C. 

GENTLEMEN: In the matter of the application of the State of 
Nevada to select, under the act of Congress approved June 16, 1880, 
the E 3 of S. E. } of sec. 33, T. 8 N., R. 50 E., M. D. M., you are in- 
formed that by letter “G” of August 28, 1883, I have returned 
list No. 24, embracing said application, to the register and receiver 
at Eureka for correction. 


Very respectfully, N. C. McFARLAND, 


Commissioner. 


Endorsed: 5197. Com. G. L. O., 4—4, Sept., 1883. 126. Nevada. 
Rel. to State selections. Plaintiff’s Exhibit F. John B. Thompson, 
special examiner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


312 Pi’Fr’s Ex. G (WASHINGTON). 
1883-5870, R., vol. 50, p. 220. 
N. DEPARTMENT OF THE INTERIOR, D. E. F. 
GENERAL LAND OFFICE, d.°F. 


Wasuincton, D. C., October 18, 1883. 
Messrs. Curtis & Burdett, Washington, D. C. 

GENTLEMEN: In the matter of the application of the State of Ne- 
vada to select, under the act of Congress approved June 16, 1880, the 
E. 3 of S. E. I of see. 30, I.8 N., R. 50 E., M. D. M., you are advised 
that list No. 24, embracing said application, which was sent to the 
Tegister and receiver by letter “G,” of August 28th last, for correc- 


tion, has been returned to this office. 
Very respectfully, ~N. C. McFARLAND, 
Commissioner. 


\\ 
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Endorsed : 5575. Com. G. L. O., 18-20, Octo., 1883. 126. Rel. 
to the Nevada State selection. Plaintiff's Exhibit G. John B. 
Thompson, special examiner. Filed Nov. 1,1886. T. J. Edwards, 
clerk. 


313 P’r’rr’s Ex. H (WASHINGTON). 
(9.) (Copy.) 
Affidavit of Citizenship. 


STATE OF NEW JERSEY, \ 
City of Jersey City, County of Hudson, 


Franz O. MATTHIESSEN, being first duly sworn according to law, 
deposes and says that he is the applicant, with Lebbeus B. Ward, for 
patent for the New Philadelphia mill-site claim, situated in Hot 
Creek mining district, county of Nye, State of Nevada; that he is a 
naturalized citizen of the United States, born in Germany in the 
year 1833, and is now a resident of New York city, county, and 
State. 
~ And deponent further says that he was naturalized a citizen of the 
United States at Jersey City, Hudson county, New Jersey, May elev- 
enth, eighteen hundred and seventy-one, before the court of common 
pleas of Hudson county, State of New Jersey. 


F. O. MATTHIESSEN. 


Subscribed and sworn to before me this 13th day of January, A. D. 


1883. ; 
WILLARD C. FISK, 
[SEAL. ] Notary Public, New Jersey. 
o14 (10.) (Copy.) 


Affidavit of Citizenship. - 


STATE OF NEw YORK, a 
City and County of New York, 


Lepseus’B. Wann, being first duly sworn according to law, deposes 
and says that he is the applicant, with Franz O. Matthiessen, for pat- 
ent for the New Philadelphia mill-site claim, situated in Hot Creek 
mining district, county of Nye, State of Nevada; that he is a native 
citizen of the United States, born in Vergennes, county of Addison, 
State of Vermont, in the year 1834, and is now a resident of Jersey 
City, Hudson county, and State of New Jersey. 

: LEBBEUS B. WARD. — 


Subscribed and sworn to before me this twelfth day of January, 


A. D. 1883. 3 
HENRY SCHMITT, 
[SEAL. | Notary Public, N. Y. Co. 
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Law OFFICE CurTIS & BurRDETT, &c., 
WasuHinetTon, D. C., January 23d, 1883. 


Hon. N. C. McFarland, Commissioner of the General Land Office. 


Sir: In the matter of the application for patent on the New Phil- 
adelphia mill-site, Eureka I’nd district, Nevada, which has been re- 
fused by the register and forwarded to your office for action, we here- 
with enter our appearance as attorneys for the applicants, and 
respectfully ask that we may be advised of any action taken. 

We beg to enclose herewith affidavits of the applicants as to citi- 
zenship to complete the proofs on file. 


Very respectfully, CURTIS & BURDETT. 


Endorsed: General Land Office, Jan. 24,1883. 7879. Curtis & 
Burdett, city. Jan. 23, 88. Encl. aff’ts of citizenship of applicants 
for patent to New Philadelphia mill site & enter appearance. Ans. 
Jan’y 80, 1883. Nov. 19, ’83, ref’d to div. G. D.E. F. C.A. B. 
302-341. Plaintiffs Exhibit H. John B. Thompson, special exam- 
iner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


O15) 6 0UN. DEPARTMENT OF THE INTERIOR, . D. E. F. 
GENERAL LAND OFFICE, J. FP. 
WASHINGTON, D. C., January 26, 1886. W.O.C. 


I, Wm. A. J. Sparks, Com missioner of the General Land Office, do 
hereby certify that the annexed copy of circulars dated October 29, 
1881, April 27, 1880, September 23, 1880, May 9, 1882, September 
22, 1882, December 9, 1882, and November 16, 1882, is a true and 
literal exemplification of official instructions in force from Septem- 
ber, 1882, to June, 1883, inclusive. 

In testimony whereof I have’ hereunto subscribed my name and 

caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 
WM. A. J. SPARKS, 


Commissioner of General Land Office. 
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316 Pr’rr’s Ex. I (WASHINGTON). 
General Land Office. 
United States Mining Laws and Regulations Thereunder. 


Circular of October 31, 1881, including circulars of April 27, 1880, 
September 23d, 1880, and later circulars. 


317 United States Mining Laws and Regulations Thereunder. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIck, October 29, 1881. 


GENTLEMEN: Your attention is invited to the Revised Statutes of 
the United States and the amendments thereto in regard to 


Mining Laws and Mining Resources. 
Title XXXII, chapter 6. 


Minerallandsreserved.  SpoTiIon 2318. In all cases lands valuable for 
ot gly, 186% © 1668-5 minerals shall be reserved from sale, except as 
. 14, p. 86. : : 
otherwise expressly directed by law. 
Mineral lands open to = =Src. 2319. All valuable mineral deposits in 
purchase by citizens. ° ° 
aa lands belonging to the United States, both sur- 
v.17,p.91. ~~ ~Veyed and unsurveyed, are hereby declared to be 
U.S. vs. Gear, 3 How., free and open to exploration and purchase and 
rea the lands in which they are found to occupation 
and purchase by citizens of the United States and 
those who have declared their intention to be- 
come such, under regulations prescribed by law 
and according to the local customs or rules of 
* miners in the several mining districts, so far as 
the same are applicable and not inconsistent with 
the laws of the United States. 
open teins orlodes = SEC. 2320. Mining claims upon veins or lodes 
qo May. 1s72, o. 152,02, Of Quartz or other rock in place bearing gold, 
v.17, p. 91. silver, cinnabar, lead, tin, copper, or other valu- 
able deposits heretofore located shall be governed 
as to length along the vein or lode by the customs, 
regulations, and laws in force at the date of their 
location. A mining claim located after the tenth 
day of May, eighteen hundred and seventy-two, 
whether located by one or more persons, may 
equal, but shall not exceed, one thousand five 
hundred feet in length along the vein or lode; 
but no location of a mining claim shall be made 
until the discovery of the vein or lode within the 
limits of the claim located. No claim shall ex- 
tend more than three hundred feet on each side 
of the middle of the vein at the surface nor shall 
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any claim be limited by any mining regulation to 
less than twenty-five feet on each side of the mid- 
dle of the vein at the surface, except where ad- 
verse rights existing on the tenth day of May, 
eighteen hundred and seventy-two, render such 
limitation necessary. The end lines of each claim 
shall be parallel to each other. 
818 = Sc. 2321. Proof of citizenship under this 
chapter may consist, in the case of an in- 
dividual, of his own affidavit thereof; in the case 
of an association of persons unincorporated, of the 
affidavit of their authorized agent, made on his 
own knowledge or upon information and belief, 
and in the case of a corporation organized under 
the laws of the United States or of any State or Ter- 


ritory thereof, by the filing of a certified copy of 


their charter or certificate of incorporation. 

Sec. 2322. The locators of all mining locations 
heretofore made or which shall hereafter be made 
on. any mineral vein, lode, or ledge situated on 
the public domain, their heirs and assigns, where 
no adverse claim exists on the tenth day of May, 
eighteen hundred and seventy-two, so long as 
they comply with the laws of the United States 
and with State, territorial, and local regula- 
tions not in conflict with the laws of the United 
States governing their possessory title, shall have 
the exclusive right of possession and enjoyment 
of all the surface included within the lines of 
their locations and of all veins, lodes, and ledges 
throughout their entire depth, the top or apex of 
which lies inside of such surface lines extended 
downward vertically, although such veins, lodes, 
or ledges may so far depart from a perpendicular 
in their course downward as to extend outside the 
vertical side lines of such surface locations; but 
their right of possession to such outside parts of 
such veins or ledges shall be confined to such 
portions thereof as lie between vertical planes 
drawn downward, as above described, through the 
end lines of their locations, so continued in their 
own direction that such planes will intersect such 
exterior parts of such veins or ledges; and. noth- 
ing in this section shall authorize the locator or 
possessor of a vein or lode which extends in its 
downward course beyond the vertical lines of his 
claim to enter upon the surface of a claim owned 
or possessed by another. 

Sec. 2323. Where a tunnel is run for the de- 
velopment of a vein or lode or for the discovery 
of mines the owners of such tunnel shall have 
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Proof of citizenship. 


10 May, 1872, c. 152, s. 7, 
v. 17, p. 94. 


Locator’s rights of pos- 
session and enjoyment. 


10 May, 1872, c. 152, s. 3, 
v. 17, p. 91. 
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rights of. 
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miners. 

10 May, 1872, ce. 152, s. 5, 
v. 17, p. 92. 


the right of possession of all veins or lodes within 
three thousand feet from the face of such tunnel 
on the line thereof not previously known to exist 
discovered in such tunnel to the same extent as if 
discovered from the surface ; and locations on the 
line of sucli tunnel of veins or lodes not appear- 
ing on the surface made by other parties after the 
commencement of the tunnel and while the same 
is being prosecuted with reasonable diligence shall 
be invalid; but failure to prosecute the work on 
the tunnel for six months shall be considered as 
an abandonment of the right to all undiscovered 
veins on the line of such tunnel. 

Sec. 2824. The miners of each mining district 
may make regulations not in conflict with the 
laws of the United States or with the laws 
of the State or Territory in which the district 
is situated governing the location, manner of 
recording, amount of work necessary to hold 
possession of a mining claim, subject to the fol- 
lowing requirements: The location must be 

distinctly marked on the ground, so that 
319 its boundaries can be readily traced. All 

records of mining claims hereafter made 
shall contain the name or names of the locators, 
the date of the location, and such a description of 
the claim or claims located by reference to some 
natural object or permanent monument as will 
identify the claim. On each claim located after 
the tenth day of May, eighteen hundred and 
seventy-two, and until a patent has been issued 
therefor, not less than one hundred dollars’ worth 


of labor shall be performed or improvements 


made during each year. On all claims located 
prior to the tenth day of May, eighteen hundred 
and seventy-two, ten dollars’ worth of labor shall 
be performed or improvements made by the tenth 


day of June, eighteen hundred and seventy-four, — 


and each year thereafter for each one hundred 
feet in length along the vein until a patent has 
been issued therefor; but where such claims are 
held in common such expenditure may be made 
upon any one claim; and upon a failure to com- 
ply with these conditions the claim or mine upon 
which such failure occurred shall be open to re- 
location in the same manner as if no location of 
the same had ever been made, provided that the 
original locators, their heirs, assigns, or legal rep- 
resentatives, have not resumed work upon the 
claim after failure and before such location. 
Upon the failure of any one of several co-owners 
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to contribute his proportion of the expenditures 
required hereby, the co-owners who have per- 
formed the labor or made the improvements may, 
at the expiration of the year, give such delinquent 
co-owner personal notice in writing or notice by 
publication in the newspaper published nearest 
the claim for at least once a week for ninety days, 
and if at the expiration of ninety days after such 
notice in writing or by publication such delin- 
quent should fail or refuse to contribute his pro- 
portion of the expenditure required by this section 
his interest in the claim shall become the prop- 
erty of his co-owners who have made the required 
expenditures. 

Sec. 2325. A patent for any land claimed and 
located for valuable deposits may be obtained in 
the following manner: Any _ person, association, 
or corporation authorized to locate a claim under 
this chapter, having claimed and located a piece 
of land for such purposes, who has or have com- 
plied with the terms of this chapter may file in 
the proper land office an application for a patent 
under oath showing such compliance, together 
with a plat and field-notes of the claim or claims 
in common, made by or under the direction of the 
United Statessurveyor general, showing accurately 
the boundaries of the claim or claims, which shall 


Patents for mineral 


lands, how obtained. 


V. 


be distinctly marked by monuments on the © 


ground, and shall post a copy of such plat, to- 
gether with a notice of such application for a pat- 
ent, in a conspicuous place on the land embraced 
in such plat previous to the filing of the applica- 
tion for a patent, and shall file an affidavit of at 
least two persons that such notice has been duly 
posted, and shall file a copy of the notice in such 
land office, and shall thereupon be entitled to a 
patent for the land in the manner following: The 

register of the land office, upon the filing 
320 of such application, plat, field-notes, notices, 

and affidavits, shall publish a notice that 
such application has been made for the period of 
sixty days in a newspaper to be by him desig- 
nated as published near to such claim, and he 
shall also post such notice in his office for the 
same period. The claimant at the time of filing 
this application or at any time thereafter within 
the sixty days of publication shall file with the 
register a certificate of the United States surveyor 
general that five hundred dollars’ worth of labor 
has been expended or improvements made upon 
the claim by himself or granfors; that the plat is 


- 


10 May, 1872, c. 152, s. 6, 
17, p. 92. 
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Adverse claim,  pro- 
ceedings on. 


10 May, 1872, c. 152, s. 7, 
v. 17, p. 93. 


correct, with such further description by such ref- 
erence to natural objects or permanent monu- 
ments as shall identify the claim, and furnish an 
accurate description to be incorporated in the pat- 
ent. At the expiration of the sixty days of pub- 
lication the claimant shall file his affidavit show- 
ing that the plat and notice have been posted in 
a conspicuous place on the claim during such 
period of publication. If no adverse claim shall 
have been filed with the register and the receiver 
of the proper land office at the expiration of the 
sixty days of publication it shall be assumed that 
the applicant is entitled to a patent upon the pay- 
ment to the proper officer of five dollars per acre, 
and that no adverse claim exists; and thereafter 
no objection from third parties to the issuance of 
a patent shall be heard, except it be shown that 
the applicant has failed to comply with the terms 
of this chapter. 

Sec. 2326. Where an adverse claim is filed dur- 
ing the period of publication it shall be upon oath 
of the person or persons making the same and 
shall show the nature, boundaries, and extent of 
such adverse claim, and all proceedings, except 
the publication of notice and making and filing 
of the affidavit thereof, shall be stayed until the 


controversy shall have been settled or decided by . 


a court of competent jurisdiction or the adverse 
claim waived. It shall be the duty of the adverse 
claimant within thirty days after filing his claim 
to commence proceedings in a court of competent 
jurisdiction to determine the question of the right 
of possession and prosecute the same with reason- 
able diligence to final fudgment; and a failure so 
to do shall be a waiver of his adverse claim. 
After such judgment shall have been rendered 
the party entitled to the possession of the claim or 
any portion thereof may, without giving further 


notice, file a certified copy of the judgment-roll — 


with the register of the land office, together with 
the certificate of the surveyor general that the 
requisite amount of labor has been expended or 
improvements made thereon and the description 
required in other cases, and shall pay to the re- 
ceiver five dollars per acre for his claim, together 
with the proper fees, whereupon the whole pro- 
ceedings and the judgment-roll shall be certified 
by the register to the Commissioner of the Gen- 
eral Land Office and a patent shall issue thereon 


for the claim or such portion thereof as the appli- . 


cant shall appear from the decision of the court 
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io rightly possess. If it appears from the de- 
cision of the court that several parties are entitled 
to separate and different portions of the claim 

each party may pay for his portion of 
321 = -the claim, with the proper fees, and file 

the certificate and description by the sur- 
veyor general, whereupon the register shall cer- 
tify the proceedings and judgment-roll to the 
Commissioner of the General Land Office, as in 
the preceding case, and patents shall issue to the 
several parties according to their respective rights. 
Nothing herein contained shall be construed to 
prevent the alienation of a title conveyed by a 
patent for a mining claim to any person what- 
ever. 

Src. 2327. The description of vein or lode claims ,,jjrscription of vein 
upon surveyed lands shall designate the location unsurveyed lands. 
of the claim with reference to the lines of the pub- 10 May, 1872, ¢. 152, s. 8, 
lic surveys, but need not conform therewith; but “'""°* 
where a patent shall be issued for claims upon 
unsurveyed lands the surveyor general, in ex- 
tending the surveys, shall adjust the same to the 
boundaries of such patented claims, according to 
the plat or description thereof, but so as in no case 
to interfere with or change the location of any 
such patented claim. 

Sec. 2328. Applications for patents for mining , feiding applications ; 
claims under former laws now pending may be —\7- ae aie 
prosecuted to a final decision in the General Land v. a 
Office; but in such cases, where adverse rights 
are not affected thereby, patents may issue in pur- 
suance of the provisions of this chapter; and all 
patents for mining claims upon veins or lodes 
heretofore issued shall convey all the rights and 
privileges conferred by this chapter where no ad- 
verse rights, existed on the tenth day of May, 
eighteen hundred and seventy-two. 

Sec. 2329. Claims usually called “ placers,” in- any on, Pet 
cluding all forms of deposit, excepting veins of of 
quartz or other rock in place, shall be subject to 9 July, 1870, c. 235, s. 1%, 
entry and patent, under like circumstances and *'*? *!7 
conditions and upon similar proceedings as are 
ysrovided for vein or lode claims; but where the 
Smita have been previously surveyed by the United 
States the entry in its exterior limits shall con- 
form to the legal subdivisions of the public lands. 

Sec. 2330. Legal subdivisions of forty acresmay Subdivisions of ten- 
be subdivided into ten-acre tracts; and two or of placer locations. 
more persons or associations of persons, having _ 9 July, 1870, e. 235, 8.12, 
contiguous claims of any size, although such “'? *'7 
claims may be less than ten acres each, may make 


166 JOSEPH T. WILLIAMS VS: THE UNITED STATES. 


Conformity of placer 
claims to surveys; lim- 
itation of claims. 


10 May, 1872, c. 125, s. 
10, v. 17, p. 94. 
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Proceedings for patent 
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10 May, 1872, c. 152, s. 
11, v. 17, p. 94. 


joint entry thereof; but no location of a placer 
claim, made after the ninth day of July, eighteen 
hundred and seventy, shall exceed one hundred 
and sixty acres for any one person or association 
of persons, which location shall conform to the 
United States surveys; and nothing in this sec- 
tion contained shall defeat or impair any bona fide 
pre-emption or homestead claim upon agricultural 
lands or authorize the sale of the improvements 
of any bona fide settler to any purchaser. 

Sec. 2331. Where placer claims are upon sur- 
veyed lands and conform to legal subdivisions no 
further survey or plat shall be required, and all 
placer-mining claims located after the tenth day 
of May, eighteen hundred and seventy-two, shall 
conform as near as practicable with the United 
States system of public land surveys and the rect- 
angular subdivisions of such surveys, and no such 

location shall include more than twenty 
322 acres for each individual claimant; but 
where placer claims cannot be conformed 
to legal subdivisions, survey and plat shall be 
made as on unsurveyed lands; and where by the 


_ segregation of mineral lands in any legal subdi- 


visions a quantity of agricultural land less than 
forty acres remains, such fractional portion of 
agricultural land may be entered, by any party 
qualified by law, for homestead or pre-emption 
purposes. : 

Src. 2332. Where such person or association, 
they and their grantors, have held and worked 
their claims for a period equal to the time pre- 
scribed by the statute of limitations for mining 
claims of the State or Territory where the same 
may be situated, evidence of such possession and 
working of the claims for such period shall be 
sufficient to establish a right to a patent thereto 
under this chapter, in the absence of any adverse 


claim; but nothing in this chapter shall be deemed. 


to impair any lien which may have attached in 

any way whatever to any mining claim or prop- 

erty thereto attached prior to the issuance of a 
atent. 

Sec. 2333. Where the same person, association, 
or corporation is in possession of a placer claim, 
and also a vein or lode included within the 
boundaries thereof, application shall be inade for 
a patent for the placer claim, with the statement 
that it includes such vein or lode, and in such 
case a patent shall issue for the placer claim, sub- 
ject to the provisions of this chapter, including 
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such vein or lode, upon the payment of five dol- 
lars per acre for such vein or lode claim and 
twenty-five feet of surface on each side thereof. 
The remainder of the placer claim, or any placer 
claim not embracing any vein or lode claim, shall 
be paid for at the rate of two dollars and fifty cents 
per acre, together with all costs of proceedings ; 
and where a vein or lode, such as is described 
in section twenty-three hundred and twenty, is 
known to exist within the boundaries of a placer 
claim, an application for a patent for such placer 
claim which does not include an application for 
the vein or lode claim shall be construed as a con- 
clusive declaration that the claimant of the placer 
claim has no right of possession of the vein or lode 
claim ; but where the existence of a vein or lode in 
a placer claim is not known, a patent for the placer 
claim shall convey all valuable mineral and other 
deposits within the boundaries thereof. 

Sec. 2334. The surveyor general of the United 
States may appoint in each land district. contain- 
ing mineral lands as many competent surveyors 
as shall apply for appointment to survey mining 
claims. The expenses of the survey of vein or 
lode claims and the survey and subdivision of 
placer claims into smaller quantities than one 
hundred and sixty acres, together with the cost of 
publication of notices, shall be paid by the appli- 
cants, and they shall be at liberty to obtain the 
same at the most reasonable rates, and they shall 
also be at liberty to employ any United States 
deputy surveyor to make the survey. The Com- 
missioner of the General Land Office shall also 
have power to establish the maximum charges for 
surveys and publication of notices under this 

chapter; and, in case of excessive charges 
323 ~~ for publication, he may designate any news- 

paper published in a land district where 
mines are situated for the publication of mining 
notices in such district, and fix the rates to be 
charged by such paper ; and, to the end that the 
Commissioner may be fully informed on the sub- 
ject, each applicant shall file with the register a 
sworn statement of all charges and fees paid by 
such applicant for publication and surveys, to- 
gether with all fees and money paid the register 
and the receiver of the land office, whieh state- 
ment shall be transmitted, with the other papers 
in the case, to the Commissioner of the General 
Land Office. 


Surveyor general to ap- 
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Sec. 2335. All affidavits required to be made 
under this chapter may be verified before any 
officer authorized to administer oaths within the 
land district where the claims may be situated, 
and all testimony and proofs may be taken before 
any such officer, and, when duly certified by the 
officer taking the same, shall have the same force 
and effect as if taken before the register and re- 
ceiver of the land office. In cases of contest as to 
the mineral or agricultural character of the land, 
the testimony and proofs may be taken, as herein 
provided, on personal notice of at least ten days 
to the opposing party, or if such party cannot be 
found, then by publication of at least once a week 
for thirty days in a newspaper to be designated by 
the register of the land office as published nearest 
to the location of such land, and the register shall 
require proof that such notice has been given. 

Sec. 2336. Where two or more veins intersect 
or cross each other priority of title shall govern, 
and such prior location shall be entitled to all ore 
or mineral contained within the space of inter- 
section, but the subsequent location shall have 
the right of way through the space of intersection 
for the purposes of the convenient working of the 
mine ; and where twoor more veins unite the old- 
est or prior location shall take the vein below the 
point of union, including all the space of inter- 
section. 

Sec. 2337. Where non-mineral jand not con- 
tiguous to the vein or lode is used or occupied by 
the proprietor of such vein or lode for mining or 


milling purposes such non-adjacent surface ground - 


may be embraced and included in an application 
for a patent for such vein or lode and the same 
may be patented therewith, subject to the same 
preliminary requirements as tosurvey and notice 
as are applicable to veins or lodes, but no location 
hereafter made of such non-adjacent land shall 
exceed five acres,and paymeni for the same must 
be made at the same rate as fixed by this chapter 
for the superficies of the lode. The owner of a 
quartz mill or reduction works not owning a mine 
in connection therewith may also receive a patent 
for his mill site, as provided in this section. 

SEc. 2338. As a condition of sale, in the absence 
of necessary legislation by Congress, the local 
Legislature of any State or Territory may provide 
rules for working mines, involving easements, 
drainage, and other necessary means to their com- 
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plete development, and those conditions shall be 
fully expressed in the patent. 
o24 Sec. 2339. Whenever by priority of pos- 
session rights to the use of water for min- 
ing, agricultural, manufacturing, or other pur- 
poses have vested and accrued and the same are 
recognized and acknowledged ‘by the local cus- 
toms, laws, and the decisions of courts, the pos- 
sessors and owners of such vested rights shall be 
maintained and protected in the same, and the 
right of way for the construction of ditches and 
‘anals for the purposes herein specified is ack nowl- 
edged and confirmed, but whenever any person 
in the construction of any ditch or canal injures 
or damages the possession of any settler on the 
public domain the party committing such injury 
or damage shall be liable to the party injured for 
such injury or damage. 

Sec. 2340. All patents granted or pre-emption 
or homesteads allowed shall be subject to any 
vested and accrued water rights or rights to ditches - 
and reservoirs used in connection with such 
water rights as may have been acquired under or 
recognized by the preceding section. 

Sec. 2341. Wherever upon the lands heretofore 
designated as mineral lands, which have been ex- 
cluded from survey and sale, there have been 
homesteads made by citizens of the United States 
or persons who have declared their intention to 
become citizens, which homesteads have been 
made, improved, and used for agricultural pur- 
poses and upon which there have been no val- 
uable mines of gold, silver, cinnabar, or copper 
discovered, and which are properly agricultural 
lands, the settlers or owners of such homesteads 
shall have a rightof pre-emption thereto and 
shall be entitled to purchase the same at the price 
of one dollar and twenty-five cents per acre and 
in quantity not to exceed one hundred and sixty 
acres, or they may avail themselves of the pro- 
visions of chapter five of this title relating to 
“ homesteads.” 

Sec. 2342. Upon the survey of the lands de- 


scribed in the preceding section the Secretary of 


the Interior may designate and set apart such por- 
tions of the same as are clearly agricultural lands, 
which lands shall thereafter be subject to pre- 
emption and sale as other public jands and be 
subject to all the laws and regulations applicable 
to the same. 
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Src. 2348. The President is authorized to estab- 
lish additional land districts and to appoint the 
necessary officers under existing laws wherever 
he may deem the same necessary for the public 
convenience in executing the provisions of this 
chapter. | 

Sec. 2344. Nothing contained in this chapter 
shall be construed to impair in any way rights or 
interests in mining property acquired under ex- 
isting laws, nor to affect the provisions of the act 
entitled “An act granting to A. Sutro the right of 


way and other privileges to aid in the construc- 


tion of a draining and exploring tunnel to the 
Comstock lode in the State of Nevada,” approved 
July twenty-five, eighteen hundred and sixty- 
Six.” 

Src. 2345. The provisions of the preceding sec- 
tions of this chapter shall not apply to the min- 
eral lands situated in the States of Michigan, Wis- 
consin, and Minnesota, which are declared free 

and open to exploration and purchase ac- 
325 cording to legal subdivisions in like man- 

ner as before the tenth day of May, eigh- 
teen hundred and seventy-two, and any bona fide 
entries of such lands within the States named 
since the tenth of May, eighteen hundred and 
seventy-two, may be patented without reference to 
any of the foregoing provisions of this chapter. 
Such lands shall be offered for public sale in the 
same manner, at the same minimum price, and 
under the same rights of pre-emption as other 
public lands. 

Sec. 2346. No act passed at the first session of 
the Thirty-eighth Congress granting lands to 
States or corporations to aid in the construction 
of roads or for other purposes or to extend the time 
of grants made prior to the thirtieth day of Janu- 
ary, eighteen hundred and sixty-five, shall be so 
construed as to embrace mineral lands, which in 
all cases are reserved exclusively to the United 
States, unless otherwise specially provided in the 
act or acts making the grant. 


Repeal Provisions. 
Title LXXIV. | 


SEc. 5595. The foregoing seventy-three titles 
embrace the statutes of the United States general 
and permanent in their nature, in force on the 1st 
day of December, one thousand eight hundred and 
seventy-three, as revised and consolidated by‘com- 
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missioners appointed under an act of Congress, 
and the same shall be designated and cited as the 
Revised Statutes of the United States. 

Sec. 5596. All acts of Congress passed prior to 
said first day of December, one thousand eight 
hundred and seventy-three, any portion of which 
is embraced in any section of said revision are 
hereby repealed, and the section applicable thereto 
shall be in force in lieu thereof, all parts of such 
acts not contained in such revision having been 
repealed or superseded by subsequent acts or not 
being general and permanent in their nature: Pro- 
vided, That the incorporation into such revision 
of any general and permanent provision taken 
from an act making appropriations or from an act 
containing other provisions of a private, local, or 
temporary character shall not repeal or in any 
way affect any appropriation or any provision of 
a private, local, or temporary character contained 
in any of said acts, but the same shall remain in 
force; and all acts of Congress passed prior to said 
last-named day no part of which are embraced in 
said revision shall not be affected or changed by 
its enactments. 

Sec. 5597. The repeal of the several acts em- 
braced in said revision shall not affect any act 
done or any right accruing or accrued or any suit 
or proceeding had or commenced in. any civil 
cause before the said repeal, but all rights and 
liabilities under said acts shall continue and may 
be enforced in the same manner as if said repeal 
had not been made; nor shall said repeal in any 
manner affect the right to any office or change 

the term or tenure thereof. 
326 Sec. 5598. All offenses committed and 
all penalties or forfeitures incurred under 
any statute embraced in said revision prior to said 
repeal may be prosecuted and punished in the 
same manner and with the same effect as if said 
repeal had not been made. 

Sec. 5599. All acts of limitation, whether appli- 
cable to civil causes and proceedings or to the 
prosecution of offenses or for the recovery of pen- 
alties or forfeitures, embraced in said revision and 
covered by said repeal shall not be affected thereby, 
but all suits, proceedings, or prosecutions, whether 
civil or criminal, for causes arising or acts done 
or committed prior to said repeal may be com- 
menced and prosecuted within the same time as 
if said repeal had not been made. 


Repeal of acts embraced 
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irrangementandclass- Sec. 5600. The arrangement and classification 
of the several sections of the revision have been 
made for the purpose of a more convenient and 
orderly arrangement of the same, and therefore 
no inference or presumption of a legislative con- 
struction is to be drawn by reason of the title 
under which any particular section is placed. 

1 ee tee e* ~— «SEC. 5601. The enaciment of the said revision 
is not to affect or repeal any act of Congress passed 
since the Ist day of December, one thousand eight 
hundred and seventy-three, and all acts passed 
since that date are to have full effect, as if passed 
after the enactment of this revision, and so far as 
such acts vary from or conflict with any provis- 
ion contained in said revision they are to have 
effect as subsequent statutes and as repealing any 
portion of the revision inconsistent therewith. 

Approved June 22, 1874. 


The following is an act of Congress approved June 6, 1874: 


An act to amend the act entitled “An act to promote the deveiop- 
ment of the mining resources of the United States,” passed May 
tenth, eighteen hundred and seventy-two. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the provis- 
ions of the fifth section of the act entitled “An act to promote the 
development of the mining resources of the United States,” passed 
May tenth, eighteen hundred and seventy-two, which requires ex- 
penditures of labor and improvements on claims located prior to.the 
passage of said act, are hereby so amended that the time for the first 
annual expenditure on claims located prior to the passage of said 
act shall be extended to the first day of January, eighteen hundred 
and seventy-five. 


The following is an act of Congress approved February 11, 1875: 


An act to amend section two thousand three hundred and twenty- 
four of the Revised Statutes, relating to the development of the 
mining resources of the United States. | | 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 
327 two thousand three hundred and twenty-four of the Revised 
Statutes be, and the same is hereby, amended so that where 
a person or company has or may run a tunnel for the purposes of 
developing a lode or lodes owned by said person or company the 
money so expended in said tunnel shall be taken and considered as 
expended on said lode or lodes, whether located prior to or since 
the passage of said act, and such person or company shal! not be 
required to perform work on the surface of said lode or lodes in 
order to hold the same as required by said act. 


w. 
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The following is an act of Congress approved May 5, 1876: 


An act to exclude the States of Missouri and Kansas from the pro- 
visions of the act of Congress entitled “An act to promote the 
development of the mining resources of the United States,” ap- 
proved May tenth, eighteen hundred and seventy-two. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That within the 
States of Missouri and Kansas deposits of coal, iron, lead, or other 
mineral be, and they are hereby, excluded from the operation of the 
act entitled “An act to promote the development of the mining re- 
sources of the United States,” approved May tenth, eighteen hun- 
dred and seventy-two, and all lands in said States shall be subject 
to disposal as agricultural lands. . 


The following is an act of Congress approved June 38, 1878: 


ran e 


An act authorizing the citizens of Colorado, Nevada, and the Terri- 
tories to fell and remove timber on the public domain for mining 
and domestic purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That all citizens 
of the United States and other persons, bona fide residents of the 
State of Colorado or Nevada or either of the Territories of New 
Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and 
ull other mineral districts of the United States shall be, and are 
hereby, authorized and permitted to fell-and remove, for building, 
agricultural, mining, or other domestic purposes, any timber or 
other trees growing or being on the public lands, said lands being 
mineral and not subject to entry under existing laws of the United 
States except for mineral entry, in either of said States, Territories, - 
or districts of which such citizens or persons may be at the time 
bona fide residents, subject to such rules and regulations as the Sec- 
retary of tle Interior may prescribe for the protection of the timber 
and of the undergrowth growing upon such lands, and for other 
purposes : Provided, the provisions of this act shall not extend to 
‘ailroad corporations. 

Sec. 2. That it shall be the duty of the register and the receiver 
of any local land office in whose district any mineral land may be 
situated to ascertain from time to time whether any timber is being 
cut or used upon any such lands except for the purposes authorized 
by.this act within their respective land districts; and, if so, they 
shall immediately notify the Commissioner of the General Land 
Office of that fact, and all necessary expenses incurred in making 

such proper examinations shall be paid and allowed such 
328 _ register and receiver in making up their next quarterly ac- 
counts. . 

Src. 8. Any person or persons who shall violate the provisions of 
this act or any rules and regulations in pursuance thereof made by 
the Secretary of the Interior shall be deemed guilty of a misde- 
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meanor, and, upon conviction, shall be fined in any sum not exceed- 
ing five hundred dollars, and to which may be-added imprison- 
ment for any term not exceeding six months. 


The following is an act of Congress approved January 22, 1880: 


An act to amend sections twenty-three hundred and twenty-four and 
twenty-three hundred and twenty-five of the Revised Statutes of 
the United States, concerning mineral lands. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 
twenty-three hundred and twenty-five of the Revised Statutes of the 
United States be amended by adding thereto the following words: 
“ Provided, That where the claimant for a patent is not a resident of 
or within the land district wherein the vein, lode, ledge, or deposit 
sought to be patented is located the application for patent and the 
affidavits required to be made in this section by the claimant for 
such patent may be made by his, her, or its authorized agent where 
sald agent is conversant with the facts sought to be established by 
said affidavits: And provided, That this section shall apply to all 
applications now pending for patents to mineral lands.” 

Sec. 2. That section twenty-three hundred and twenty-four of the 
Revised Statutes of the United States be amended by adding the 
following words: “ Provided, That the period within which the 
work required to be done annually on all unpatented mineral 
claims shall commence on the first day of January succeeding the 
date of location of such claim; and tliis section shall apply to all 
claims located since the tenth day of May, anno Domini eighteen 
hundred and seventy-two.” 


The following is an act of Congress approved March 3, 1881 : 


An act to amend section twenty-three hundred and twenty-six of 
the Revised Statutes, relating to suits at law affecting the title to 
mining claims. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That if, in any 
action brought pursuant to section twenty-three hundred and 
twenty-six of the Revised Statutes, title to the ground in contro- 
versy shall not be established by either party, the jury shall so find, 
and judgment shall be entered according to the verdict. In such 
case costs shall not be allowed to either party, and the claimant 
shall not proceed in the land office or be entitled to a patent for the 
ground in controversy until he shall have perfected his title. 


329 Mineral lands open to exploration, occupation, and purchase. 


1. It will be perceived that by the foregoing provisions of law the 
mineral lands in the public domain, surveyed or unsurveyed, are 
open to exploration, occupation, and purchase by all citizens of the 
United States and all those who have declared their intention to 
become such. 
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Status of lode claims located prior to May 10, 1872. 


2. By an examination of the several sections of the Revised Statutes 
it will be seen that the status of lode claims located previous to the 
10th May, 1872, is not changed with regard to their extent along the 
lode or width of surface. 

3. Mining rights acquired undersuch previous locations are, how- 
ever, enlarged by said Revised Statutes in the following respect, viz: 
The locators of all such previously taken veins or lodes, their heirs 
and assigns, so long as they comply with the laws of Congress and 
with State, territorial, or local regulations not 1p conflict therewith 
governing mining claims, are invested with the exclusive possessory 
right of all the surface included within the lines of their locations 
and of all veins, lodes, or ledges throughout their entire depth, the 
top or apex of which lies inside of such surface lines extended down- 
ward vertically, although such veins, lodes, or ledges may so far 
depart from a perpendicular in their course downward as to extend 
outside the vertical side lines of such locations at the surface, 1t being 
expressly provided, however, that the right of possession to such out- 
side parts of said veins or ledges shall be confined to such portions 
thereof as lie between vertical planes drawn downward as aforesaid 
through the end lines of their locations, so continued in their own 
direction that such planes will intersect such exterior parts of such 
veins, lodes, or ledges, no right being granted, however, to the claim- 
ant of such outside portion of a vein or ledge to enter upon the sur- 
face location of another claimant. 

4. It is to be distinctly understood, however, that the law limits 
the possessory right to veins, lodes, or ledges, other than the one 
named in the original location, to such as were not adversely claimed 
on May 10; 1872, and that where such other vein or ledge was so 
adversely claimed at that date the right of the party so adversely 
claiming is in no way impaired by the provisions of the Revised 
Statutes. 

5. In order to hold the possessory title to a mining claim located 
prior to May 10, 1872, and for which a patent has not been issued 
the law requires that ten dollars shall be expended annually in labor 
or improvements on each claim of one hundred feet on the course 
of the vein or lode until a patent shall have been issued therefor ; 
but where a number of such claims are held in common upon the 
same vein or lode the aggregate expenditure that would be neces- 
sary to hold all the elaims, at the rate of ten dollars per hundred 
feet, may be made upon any oneclaim,a failure to comply with this 
requirement in any one year subjecting the claim upon which such 
failure occurred to relocation by other parties, the same as if no pre- 
vious location thereof had ever been made, unless the claimants 
under the original location shall have resumed work thereon after 
such failure and before such relocation. The first annual expendi- 
ture upon claims of this class should have been performed subse- 
quent to May 10, 1872, and prior to January 1, 1875. From and 
after January 1, 1875, the required amount must be expended annu- 
ally until patent issues. By decision of the honorable Secre- 
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330 tary of the Interior dated March 4, 1879, such annual ex- 

venditures are not required subsequent to entry, the date 
of issuing the patent certificate being the date contemplated by 
statute. 

6. Upon the failure of any one of several co-owners of a vein, 
lode, or ledge which has not been entered to contribute his propor- 
tion of the expenditures necessary to hold the claim or claims so 
held in ownership in common the co-owners who have performed 
the labor or made the improvements as required by said Revised 
Statutes may, at the expiration of the year, give such delinquent 
co-owner personal notice in writing or notice by publication in the 
newspaper published nearest the claim for at least once a week for 
ninety days; and if, upon the expiration of ninety days after such 
notice in writing or upon the expiration of one hundred and eighty 
days after the first newspaper publication of notice, the delinquent 
co-owner shall have failed to contribute his proportion to meet such 
expenditures or improvements, his interest in the claim, by law, 
passes to his co-owners who have made the expenditures or 1mprove- 
ments as aforesaid. Where a claimant alleges ownership of a for- 
feited interest under the foregoing provision the sworn statement of 
the publisher as to the facts of publication, giving dates and a 
printed copy of the notice published, should be furnished, and the 
claimant must swear that the delinquent co-owner failed to con- 
tribute his proper proportion within the period fixed by the statute. 


Patents for veins or lodes heretofore issued. 


7. Rights under patents for veins cr lodes heretofore granted under 


previous legislation of Congress are enlarged by the Revised Statutes | 


so as to invest the patentee, his heirs or assigns, with title to all veins, 
lodes, or ledges throughout their entire depth, the top or apex of 
which lies within the end and side boundary lines of his claim on 
the surface, as patented, extended downward vertically, although 


such veins, lodes, or ledges may so far depart from a perpendicular . 


in their course downward as to extend outside the vertical side lines 
of the claim at the surface, the right of possession to such outside 
parts of such veins or ledges to be confined to such portions thereof 
as lie between vertical planes drawn downward through the end 
lines of the claims at the surface, so continued in their own direc- 
tion that such planes will intersect such exterior parts of such veins 
or ledges; it being expressly provided, however, that all veins, lodes, 
or ledges, the top or apex of which lies inside such surface locations, 
other than the one named in the patent, which were adversely 
claimed on the 10th May, 1872, are excluded from such conveyance 
by patent. 

8. Applications for patents for mining claims pending at the date 
of the act of May 10, 1872, may be prosecuted to final decision in 
the General Land Office, and where no adverse rights are affected 
thereby patents will be issued in pursuance of the provisions of the 
Revised Statutes. 
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Manner of locating claims on veins or lodes after May 10, 1872. 


9. From and after the 10th May, 1872, any person who is a citizen 
of the United States or who has declared his intention to become a 
citizen may locate, record, and hold a mining claim of fifteen hun- 
dred linear feet along the course of any mineral vein or lode subject 

to location, or an association of persons, severally qualified 
dol as above, may make joint location of such claim of fifteen 

hundred feet; but in no event can a location of a vein or 
lode made subsequent to May 10, 1872, exceed fifteen hundred feet 
along the course thereof, whatever may be the number of persons 
composing the association. 

10. With regard to the extent of surface ground adjoining a vein 
or lode and claimed for the convenient working thereof, the Revised 
Statutes provide that the lateral extent of locations of veins or lodes 
made after May 10, 1872, shall in no case exceed three hundred feet 
on each side of the middle of the vein at the surface, and that no 
such surface rights shall be limited by any mining regulations to 
less than twenty-five feet on each side of the middle of the vein at 
the surface, except where adverse rights existing on the 10th May, 
1872, may render such limitation necessary; the end lines of such 
claims to be in all cases parallel to each other. Said lateral meas- 
urements cannot extend beyond three hundred feet on either side of 
the middle of the vein at the surface, or such distance as is allowed 
by local laws. For example, 400 feet cannot be taken on one side 
and 200 feet on the .other. If, however, 300 feet on each side are 
allowed, and by reason of prior claims but 100 feet can be taken on 
one side, the locator will not be restricted to less than 300 feet on 
the other side; and when the locator does not determine by explora- 
tion where the middle of the vein at the-surface is, his discovery 
shaft must be assumed to mark such point. 

11. By the foregoing it will be perceived that no lode claim located 
after the 10th May, 1872, can exceed a parallelogram fifteen hundred 
feet in length by six hundred feet in width, but whether surface 
ground of that width can be taken depends upon the local regula- 
tions or State or territorial laws in force in the several mining dis- 
tricts:; and that no such local regulations or State or territorial 
laws shall limit a vein or lode claim to less than fifteen hundred feet 
along the course thereof, whether the location is made by one or 
more persons, nor can surface rights be limited to less than fifty feet 
in width, unless adverse claims existing on the 10th day of May, 
1872, render such lateral limitations necessary. 

12. It is provided by the Revised Statutes that the miners of each 
district may make rules and regulations, not in conflict with the 
laws of the United States or of the State or Territory in which such 
districis are respectively situated, governing the location, manner 
of recording, and amount of work necessary to hold possession of a 
claim. ‘They likewise require that the location shall be so distinctly 
marked on the ground that its boundaries may be readily traced. 
This is a very important matter, and locators cannot exercise too 
much care in defining their locations at the outset, inasmuch as the 
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law requires that all records of mining locations made subsequent 
to May 10, 1872, shall contain the name or names of the locators, 
the date of the location, and such a description of the claim or 
claims located, by reference to some natural object or permanent 
monument, as will identify the claim. 

13. The statutes provide that no lode claim shall be recorded 
until after the discovery of a vein or lode within the limits of the 
claim located, the object of which provision is evidently to prevent 
the appropriation of presumed mineral ground for speculative pur- 
poses to the exclusion of bona fide prospectors, before sufficient work 
has been done to determine whether a vein or lode really exists. 

14. The claimant should, therefore, prior to locating his claim, 
unless the vein can be traced upon the surface, sink a shaft or run 

a tunnel or drift to a sufficient depth therein to discover and 
332 develop a mineral-bearing vein, lode, or crevice; should de- 

termine, if possible, the general course of such vein in either 
direction from the point of discovery, by which direction he will be 
governed in marking the boundaries of his claim on the surface. 
His location notice should give the course and distance, as nearly 
as practicable, from the discovery shaft on the claim tosome perma- 
nent, well-known points or objects, such, for instance, as stone monu- 
ments, blazed trees, the confluence of streams, point of intersection 
of well-known gulches, ravines, or roads, prominent buttes, hills, 
&e., which may be in the immediate vicinity, and which will serve 
to perpetuate and fix the locus of the claim and render it susceptible 
of identification from the description thereof given in the record of 
locations in the district, and should be duly recorded. 

15. In addition to the foregoing data the claimant should state 
the names of adjoining claims, or, if none adjoin, the relative posi- 
tions of the nearest claims; should drive a post or erect a monu- 
ment of stones at each corner of his surface ground, and at the point 
of discovery or discovery shaft should fix a post, stake, or board, 
upon which should be designated the name of the lode, the name 
or names of the locators, the number of feet claimed, and in which 
direction from the point of discovery, it being essential that the 
location notice filed for record, in addition to the foregoing descrip- 
tion, should state whether the entire claim of fifteen hundred feet 
is taken on one side of the point of discovery or whether it is partly 
upon one and partly upon the other side thereof, and in the latter 
case how many feet are claimed upon each side of such discovery 
point. . 
16. Within a reasonable time, say, twenty days after the location 
shall have been marked on the ground, or such time as is allowed 
by the local laws, notice thereof, accurately describing the claim in 
manner aforesaid, should be filed for record with the proper re- 
corder of the district, who will thereupon issue the usual certificate 
of location. 

17. In order to hold the possessory right to a location made since 
May 10, 1872, not less than one hundred dollars’ worth of Jabor 
must be performed or improvements made thereon annually until 
entry shall have been made. Under the provisions of the. act of 
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Congress approved January 22, 1880, the first annual expenditure 
becomes due and must be performed during the calendar year suc- 
ceeding that in which the location was made. Expenditure made 
or labor performed prior to the first day of January succeeding the 
date of location will not be considered as a part of or applied upon 
the first annual expenditure required by law. Failure to make the 
expenditure or perform the labor required will subject the claim to 
relocation by any other party having the necessary qualifications, 
unless the original locator, his heirs, assigns, or legal representatives, 
have resumed work thereon after such failure and before such 
relocation. — 

18. The expenditures required upon mining claims may be made 
from the surface or 1n running a tunnel forthe development of such 
claims, the act of February 11, 1875, providing that where a person 
or company has or may run a tunnel for the purpose of developing 
a lode or lodes owned by said person or company the money so ex- 
pended in said tunnel shall be taken and considered as expended 
on said lode or lodes, and such person or company shall not be re- 
quired to perform work on the surface of said lode or lodes in order 
to hold the same. | 

19. The importance of attending to these details in the matter of 
location, labor, and expenditure will .be the more readily perceived 
when it is understood that a failure to give the subject proper atten- 
tion may invalidate the claim. 


Doo Tunnel rights. 


20. Section 2323 provides that where a tunnel is run for the de- 
velopment of a vein or lode or for the discovery of mines the owners 
of such tunnel shall have the right of possession of all veins or 
lodes within three thousand feet from the face of such tunnel on 
the line thereof, not previously known to exist, discovered in such 
tunnel, to the same extent as if discovered from the surface; and 
locations on the line of such tunnel of veins or lodes not appearing 
on the surface, made by other parties after the commencement of 
the tunnel and while the same is being prosecuted with reasonable 
diligence, shall be invalid ; but failure to prosecute the work on the 
tunnel for six months shall be considered as an abandonment of 
the right to all undiscovered veins or lodes on the line of said tunnel. 

21. Theeffect of this is simply to give the proprietors of a mining 
tunnel run in good faith the possessory right to fifteen hundred 
feet of any blind lodes cut, discovered, or intersected by such tunnel, 
which were not previously known to exist, within three thousand 
feet from the face or point of commencement of such tunnel, and 
to prohibit other parties, after the commencement of the tunnel, 
from prospecting for and making locations of lodes on the line 
thereof and within said distance of three thousand feet, unless such 
lodes appear upon the surface or were previously known to exist. 

292. The term “face,” as used in said section, is construed and 
held to mean the first working face formed in the tunnel, and to 
signify the point at which the tunnel actually enters cover, it being 
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from this point that the three thousand feet are to be counted upon 
which prospecting is prohibited as aforesaid. 

23. To avail themselves of the benefits of this provision of law 
the proprietors of a mining tunnel will be required, at the time 
they enter cover as aforesaid, to give proper notice of their tunnel 
location by erecting a substantial post, board, or monument at the 
face or point of commencement thereof, upon which should be 
posted a good and sufficient notice, giving the names of the parties 
or company claiming the tunnel right, the actual or proposed course 
or direction of the tunnel, the Leight and width thereof, and the 
course and distance from such face or point of commencement to 
some permanent well-known objects in the vicinity by which to fix 
and determine the docusin manner heretofore set forth applicable to 
locations of veins or lodes, and at the time of posting such notice 
they shall, in order that miners or prospectors may be enabled to 
determine whether or not they are within the lines of the tunnel, 
establish the boundary lines thereof by stakes or monuments placed 
along such lines at proper intervals to the terminus of the three 
thousand feet from the face or point of commencement of the tunnel, 
and the lines so marked will define and govern as to the specific 
boundaries within which prospecting for lddes not previously known 
to exist is prohibited while work on the tunnel is being prosecuted 
with reasonable diligence. 

24. At the time of posting notice and marking out the lines of 
the tunnel as aforesaid a full and correct copy of such notice of lo- 
cation defining the tunnel claim must be filed for record with the 
mining recorder of the district, to which notice must be attached 
the sworn statement or declaration of the owners, claimants, or pro- 
jectors of such tunnel, setting forth the facts in the case, stating the 
amount expended by themselves and their predecessors in interest 

in prosecuting work thereon, the extent of the work _ per- 
3004 formed, and that it is bona fide their intention to prosecute 

work on the tunnel so located and described with reasonable 
diligence for the development of a vein or lode or for the discovery 
of mines or both, as the case may be. This notice of location must 
be duly recorded and, with the said sworn statement attached, kept 
on the recorder’s files for future reference. 7 

25. By acompliance with the foregoing much needless difficulty 
will be avoided,and the way for the adjustment of legal rights ac- 
quired in virtue of said section 2323 will be made much more easy 
and certain. | 

26. This office will take particular care that no improper ad- 
vantage is taken of this provision of law by parties making or pro- 
fessing to make tunnel locations, ostensibly for the purposes named 
in the statute, but really for the purpose of monopolizing the lands 
lying in front of their tunnels to the detriment of the mining in- 
terests and to the exclusion of bona fide prospectors or miners, but 
will hold such tunnel claimants to a strict compliance with the 
terms of the statutes; and a reasonable diligence on their part in 
prosecuting the work is one of the essential conditions of their im- 
plied contract. Negligence or want of due diligence will be con- 


ae ll a ee ee oe 


wr 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 181 


strued as working a forfeiture of their right to all undiscovered 
veins on the line of such tunnel. 


Manner of proceeding to obtain Government title to vein or lode 
claims. 


27. By section 2325 authority is given for granting titles for mines 
by patent from the Government to any person, association, or cor- 
poration having the necessary qualifications as to citizenship and 
holding the right of possession to a claim in compliance with law. 

28. The claimant is required in the first place to have a correct 
survey of his claim made under authority of the surveyor general 
of the State or Territory in which the claim lies; sueh survey to 
show with accuracy the exterior surface boundaries of the claim, 
which boundaries are required to be distinctly marked by monu- 
ments on the ground. Four plats and one copy of the original 
field-notes in each case will be prepared by the surveyor general ; 
one plat and the original field-notes to be retained in the office of 
the surveyor general, one copy of the plat to be given the claimant 
for posting upon the claim, one plat and a copy of the field-notes to 
be given the claimant for filing with the proper register, to be finally 
transmitted by that officer, with others papers in the case, to this 
office, and one plat to be sent by the surveyor general to the regis- 
ter of the proper land district, to be retained on his files for future 
reference. 

29. The claimant is then required to post a copy of the plat of 
such survey 1n a conspicuous place upon the claim, together with 
notice of his intention to apply for a patent therefor, which notice will 
give the date of posting, the name of the claimant, the name of the 
claim, mine, or lode; the mining district and county; whether the 
location is of record, and, if so, where the-record may be found; the 
number of feet claimed along the vein and the presumed direction 
thereof; the number of feet claimed on the lode in each direction 
from the point of discovery or other well-defined place on the claim ; 
the name or names of adjoining claimants on the same or other 
lodes, or, if none adjoin, the names of the nearest claimants, Ke. 

30. After posting the said plat and notice upon the premises the 
claimant will file with the proper register and receiver a copy of 

such plat and the field-notes of survey of the claim, accom- 
335 panied by the affidavit of at least two credible witnesses 

that such plat and notice are posted conspicuously upon the 
claim, giving the date and place of such posting; a copy of the no- 
tice so posted to be attached to and form a part of said affidavit. 

31. Attached to the field-notes so filed must be the sworn state- 
ment of the claimant that he has the possessory right to the prem- 
ises therein described in virtue of a compliance by himself (and by 
his. grantors, if he claims by purchase) with the mining rules, regu- 
lations, and customs of the mining district, State, or Territory in 
which the claim lies, and with the mining laws of Congress; such 
sworn statement to narrate briefly, but _as clearly as possible, the facts 
constituting such compliance, the origin of his possession, and the 
basis of his claim to a patent. 
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32. This affidavit should be supported by appropriate evidence 
from the mining recorder’s office as to his possessory right, as fol- 
lows, viz: Where he claims to be a locator, a full, true, and correct 
copy of such location should be furnished, as the same appears upon 
the mining records; such copy to be attested by the seal of the re- 
corder, or, if he has no seal, then he should make oath to the same 
being correct as shown by his records; where the applicant claims 
as a locator In company with others who kave since conveyed their 
interests in the lode to him, a copy of the original record of location 
should be filed, together with an abstract of title from the proper 
recorder, under seal or oath as aforesaid, tracing the co-locator’s 
possessory rights in the claim to such applicant for patent ; where 
the applicant claims only as a purchaser for valuable consideration, 
a copy of the location record must be filed, under seal or upon oath 
as aforesaid, with an abstract of title certified as above by the proper 
recorder, tracing the right of possession by a continuous chain of 
conveyances from the original locators to the applicant; also certify- 
ing that no conveyances affecting the title to the claim in question 
appear of record in his office other than those set forth in the accom- 
panying abstract. 

33. In the event of the mining records in any case having been 
destroyed by fire or otherwise lost, affidavit of the fact should be 
made, and secondary evidence of possessory title will be received, 
which may consist of the affidavit of the claimant, supported by 
those of any other parties cognizant of the facts relative to his loca- 
tion, occupancy, possession, improvements, &c.; and in such case of 
lost records any deeds, certificates of location or purchase, or other 
evidence which may be in the claimant’s possession and tend to es- 
tablish his claim should be filed. : 

34. Upon the receipt of these papers the register will, at the ex- 
pense of the claimant (who must furnish the agreement of the pub- 
lisher to hold applicant for patent alone responsible for charges of 
publication), publish a notice of such application for the period of 
sixty days, in a newspaper published nearest to the claim, and will 
post a copy of such notice in his office for the same period. In all: 
cases sixty days must intervene between the first and the last inser- 
tion of the notice in such newspaper.’ When the notice is published 
in a weekly newspaper ten consecutive insertions are necessary ; 
when in a daily newspaper the notice must appear in each issue for 
the required period. 

35. The notices so published and posted must be as full and com- 
plete as possible and embrace all the data given in the notice posted 
upon the claim. 

36. Too much care cannot be exercised in the preparation 

336 of these notices, inasmuch as upon their accuracy and com- 

pleteness will depend, in a great measure, the regularity and 
validity of the whole proceeding. 

37. The claimant, either at the time of filing these papers with 
the register or at any time during the sixty days’ publication, is re- 
quired to file a certificate of the surveyor general that not less than 
five hundred dollars’ worth of labor has been expended or improve- 
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ments made upon the claim by the applicant or his grantors; that 
the plat filed by the claimant is correct; that the field-notes of the 
survey as filed furnish such an accurate description of the claim as 
will, if incorporated into a patent, serve to fully identify the prem- 
ises, and that such reference is made therein to natural objects or 
permanent monuments as will perpetuate and fix the locus thereof. 

38. It will be the more convenient way to have this certificate in- 
dorsed by the surveyor general, both upon the plat and field-notes 
of survey filed by the claimant as aforesaid. 

oJ. After the sixty days’ period of newspaper publication has ex- 
pired the claimant will file his affidavit, showing that the plat 
and notice aforesaid remained conspicuously posted upon the claim 
sought to be patented during said sixty days’ publication, giving 
the dates. 

40. Upon the filing of this affidavit the register will, if no adverse 
claim was filed in his office during the period of publication, permit 
the claimant to pay for the land according to the area given in the 
plat and field-notes of survey aforesaid, at the rate of five dollars for 
each acre and five dollars for each fractional part of an acre, the 
receiver issuing the usual duplicate receipt therefor. The claimant 
will also make a sworn statement of all charges and fees paid by 
him for publication and surveys, together with all fees and money 
paid the register and receiver of the. land office; after which the 
whole matter will be forwarded to the Commissioner of the General 
Land Office and a patent issued thereon if found regular. 

41. In sending up the papers in the case the register must not 
omit certifying to the fact that the notice was posted in his office for 
the full period of sixty days, such certificate to state distinctly when 
such posting was done and how long continued. 

42. The consecutive series of numbers-of mineral entries must be 
continued, whether the same are of lode or placer claims. 

43. Thesurveyor general must continue to designate all surveyed 
mineral claims as heretofore by a progressive series of numbers, be- 
ginning with lot No. 37 in each township; the claim to be so desig- 
nated at date of filing the plat, field-notes, &c., in addition to the 
local designation of the claim, it being required in all cases that 
the plat and field-notes of the survey of a claim must, in addition 
to the reference to permanent objects in the neighborhood, describe 
the locus of the claim with reference to the lines of public surveys 
by a line connecting a corner of the claim with the nearest public 
corner of the United States surveys, unless such claim be on unsur- 
veyed lands at a remote distance from such public corner, in which 
latter case the reference by course and distance to permanent ob- 
jects in the neighborhood will be a sufficient designation by which 
to fix the locus until the public surveys shall have been closed upon 
its boundaries. 


Adverse claims. 
44, Section 2326 provides for adverse claims, fixes the time within 


which they shall be filed to have legal effect, and prescribes the 
manner of their adjustment. 
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ool 45. Said section requires that the adverse claim shall be 

filed during the period of publication of notice; that it must 

be on the oath of the adverse claimant, and that it must show the 

“ nature,” the “ boundaries,” and the “extent” of the adverse claim. 

46. In order that this section of law may be properly carried into 

effect the following is communicated for the information of all con- 
cerned : 

47. An adverse mining claim must be filed with the register of 
the same land office with whom the application for patent was filed, 
or, in his absence, with the receiver, and within the sixty days’ period 
of newspaper publication of notice. 

48. The adverse notice must be duly sworn to by the person or 
persons making the same before an officer authorized to administer 
oaths within the land district or before the register or receiver. It 
will fully set forth the nature and extent of the interference or con- 
flict; whether the adverse party claims as a purchaser for valuable 
consideration or asa locator; if the former, a certified copy of the 
original location, the original conveyance, a duly certified copy 
thereof, or an abstract of title from the office of the proper recorder 
should be furnished, or if the transaction was a mere verbal one he 
will narrate the circumstances attending the purchase, the date 
thereof, and the amount paid, which facts should be supported by 
the affidavit of one or more witnesses, if any were present at the 
time, and if he claims as:a locator he must file a duly certified copy 
of the location from the office of the proper recorder. 

49. In order that the “ boundaries” and “extent” of the claim 
may be shown it will be incumbent upon the adverse claimant to 
file a plat showing his entire claim, its relative situation or position 
with the one against which he claims, and the extent of the conflict. 
This plat must be made from an actual survey by a United States 
deputy surveyor, who will officially certify thereon to its correctness ; 
and in addition there must be attached to such plat of survey a cer- 
tificate or sworn statement by the surveyor as to the approximate 
value of the labor performed or improvements made upon the claim 
by the adverse party or his predecessors in interest, and the plat 
must indicate the position of any shafts, tunnels, or other improve- 
ments, if any such exist, upon the claim of the party opposing the 
application, and by which party said improvements were made. 

00. Upon the foregoing being filed within the sixty days as afore- 
said, the register, or, in his absence, the receiver, will give notice in 
writing to both parties to the contest that such adverse claim has 
been filed, informing them that the party who filed the adverse 
claim will be required within thirty days from the date of such filing 
to commence proceedings in a court of competent jurisdiction to de- 
termine the question of right of possession, and to prosecute the 
same with reasonable diligence to final judgment, and that should 
such adverse claimant fail to do so his adverse claim will be consid- 
ered waived and the application for patent be allowed to proceed 
upon its merits. , 

51. When an adverse claim is filed as aforesaid the register or 
receiver will endorse upon the same the precise date of filing and 
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preserve a record of the date of notifications issued thereon, and 
thereafter all proceedings on the application for patent will be sus- 
pended, with the exception of the completion of the publication and 
posting of notices and plat and the filing of the necessary proof 
thereof, until the controversy shall have been adjudicated in court 
or the adverse claim waived or withdrawn. 
308 o2. The proceedings after rendition of judgment by the 
court in such case are so clearly defined by the act itself as to 
render it unnecessary to enlarge thereon in this place. 

03. The proceedings to obtain patents for claims usually called 
placers, including all forms of deposit, are similar to the proceedings 
prescribed for obtaining patents for vein or lode claims; but where 
said placer claim shall be upon surveyed lands and conform to legal 
subdivisions no further survey or plat will be required, and all 
placer mining claims located after May 10, 1872, shall conform as 
nearly as practicable with the United States system of public land 
surveys and the rectangular subdivisions of such surveys, and no 
such location shall include more than twenty acres for each indi- 
vidual claimant; but where placer claims cannot be conformed to 
legal subdivisions survey and plat shall be made as on unsurveyed 
lands; but where such claims are located previous to the public sur- 
veys and do not conform to legal subdivisions survey, plat, and 
entry thereof may be made according to the boundaries thereof, pro- 
vided the location is in all respects legal. 

54. The proceedings for obtaining patents for veins or lodes hav- 
ing already been fully given, it will not be necessary to repeat them 
here, it being thought that careful attention thereto by applicants 
and the local officers will enable them to act understandingly in the 
matter and make such slight modifications in the notice or other- 
wise as may be necessary in view of the different nature of the two 
classes of claims, placer claims being fixed, however, at two dollars 
and fifty cents per acre or fractional part of an acre. 

55. By section 2330 authority is given for the subdivision of forty- 
acre legal subdivisions into ten-acre lots, which is intended for the 
greater convenience of miners in segregating their claims both from 
one another and from intervening agricultural lands. 

56. It is held, therefore, that under a proper construction of the 
law these ten-acre lots in mining districts should be considered and 
dealé with, to all intents and purposes, as legal subdivisions, and that 
an applicant having a legal claim which conforms to one or more 
of these ten-acre lots, either adjoining or cornering, may make entry 
thereof after the usual proceedings without further survey or plat. 

57. In eases of this kind, however, the notice given of the appli- 
cation must be very specific and accurate in description, and as the 
forty-acre tracts may be subdivided into ten-acre lots, either in the 
form of squares of ten by ten chains or of parallelograms five by 
twenty chains, so long as the lines are parallel and at right angles 
with the lines of the public surveys, it will be necessary that the 
notice and application state specifically what ten-acre lots are sought 
to be patented, in addition to the other data required in the notice. 

58. Where the ten-acre subdivision is in the form of a square it 
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may be described, for instance, as the “S. E. 3 of the S. W. 4 of N. 
W. 3.” or, if in the form of a parallelogram as aforesaid, it may be 
described as the “W. 4 of the W. 3 of the S. W. } of the N. W. } 
(or the N. 4 of the S. 3 of the N. E. } of the S. E. }) of section —, 
township —, range —,” as the case may be; but, in addition to this 
description of the land, the notice must give all the other data that 
is required in a mineral application, by which parties may be put 
on inquiry as to the premises sought to be patented. The proof 
submitted with applications for claims of this kind must show 
clearly the character and the extent of the improvements upon the 
premises. 

Inasmuch as the surveyor general has no duty to perform in con- 

nection with the entry of a placer claim of legal subdivisions, 
339 the proof of improvements must show their value to be not 

less than five hundred dollars, and that they were made by the 
applicant for patent or his grantors. 

59. Applicants for patent to a placer claim, who are also in pos- 
session of a known vein or lode included therein, must state in their 
application that the placer includes such vein or lode. The pub- 
lished and posted notices must also include such statement, and the 
vein or lode must be surveyed and marked upon the plat, the field- 
notes and plat giving the area of the lode claim or claims and the 
area of the placer separately. If veinsor lodes lying within a placer 
location are owned by other parties the fact should be distinctly 
stated in theapplication for patent and in all the notices. It should 
be remembered that an application which omits to include an ap- 
plication for a known vein or lode therein must be construed as a 
conclusive declaration that the applicant has no right of possession 
to the vein or lode. Where there is no known lode or vein the fact 
must appear by the affidavit of claimant and one or more witnesses. 

60. When an adverse claim is filed to a placer application the 
proceedings are the same as in the case of vein or lode claims, al- 
ready described. 


Quantity of placer ground subject to location. 


61. By section 2330 it is declared that no location of a placer 
claim made after July 9, 1870, shall exceed one hundred and sixty 
acres for any one person or association of persons, which location 
shall conform to the United States surveys. 

62. Section 2331 provides that all placer mining claims located 
after May 10, 1872, shall conform as nearly as practicable with the 
United States system of public surveys and the subdivisions of such 
surveys, and no such locations shall include more than twenty acres 
for each individual claimant. 

_ 63. The foregoing provisions of law are construed to mean that 
after the 9th day of July, 1870, no location of a placer claim can be 
made to exceed one hundred and sixty acres, whatever may be the 
number of locators associated together or whatever the local regula- 
tions of the district may allow; and that from and after May 10, 
1872, no location made by an individual can exceed twenty acres 
and no location made by an association of individuals can exceed 
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one hundred and sixty acres, which location of one hundred and 
sixty acres cannot be made by a less number than eight bona fide 
locators, and no local laws or mining regulations can restrict a placer 
location to less than twenty acres, although the locator is not com- 
pelled to take so much. 

64. The regulations hereinbefore given as to the manner of mark- 
ing locations on the ground and placing the same on record must 
be observed in the case of placer locations, so far as the same are 
applicable, the law requiring, however, that where placer claims 
are upon surveyed public lands the locations must hereafter be 
made to conform to legal subdivisions thereof as near as practicable. 

65. With regard to the proofs necessary to establish the possessory 
right toa placer claim, section 2332 provides that “‘ where such per- 
son or association, they and their grantors, have held and worked 
their claims for a period equal to the time prescribed by the statute 
of limitations for mining claims of the State or Territory where the 
same may be situated, evidence of such possession and working of 
the claims for such period shall be sufficient to establish a right to a 
patent thereto under this chapter, in the absence of any adverse 

claim.” 
o40 66. This provision of law will greatly lessen the burden of 
proof, more especially in the case of old claims located many 
years since, the records of which, in nrany cases, have been destroyed 
by fire or lostin other ways during the lapse of time, but concern- 
ing the possessory right to which all controversy or litigation has 
long been settled. 

67. When an applicant desires to make his proof of possessory 
right in accordance with this provision of law you will not require 
him to produce evidence of location, copies of conveyances, or ab- 
stracts of title, as in other cases, but will require him to furnish a 
duly certified copy of the statute of limitations of mining claims for 
the State or Territory, together with his sworn statement giving a 
clear and, succinct narration of the facts as to the origin of his title, 
and likewise as to the continuation of his possession of the mining 
ground covered by his application; the area thereof, the nature and 
extent of the mining that has been done thereon ; whether there has 
been any opposition to his possession or litigation with regard to his 
claim, and, if so, when the same ceased ; whether such cessation was 
caused by compromise or by judicial decree, and any additional 
facts within the claimant’s knowledge having a direct bearing upon 
his possession and bona fides which he may desire to submit in sup- 
port of his claim. 

68. There should likewise be filed a certificate, under seal of the 
court having jurisdiction of mining cases within the judicial district 
embracing the claim, that no suit or action of any character what- 
ever involving the right of possession to any portion of the claim 
applied for is pending, and that there has been no litigation before 
said court affecting the title to said claim or any part thereof for a 
period equal to the time fixed by the statute of limitations for 
mining claims in the State or Territory as aforesaid, other than that 
which has been finally decided in favor of the claimant. 
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69. The claimant should support his narrative of facts relative to 
his possession, occupancy, and improvements by corroborative testi- 
mony of any disinterested person or persons of credibility who may 
be cognizant of the facts in the case and are capable of testifying 
understandingly in the premises. 

70. It will be to the advantage of claimants to make their proofs 
as full and complete as practicable. 


Mill sites. 


71. Section 2337 provides that “ where non-mineral land not con- 
tiguous to the vein or lode is used or occupied by the proprietor of 
such vein or lode for mining or milling purposes, such non-adjacent 
surface ground may be embraced and included in an application for 
a patent for such vein or lode, and thesame may be patented there- 
with, subject to the same preliminary requirements as to survey and 
notice as are applicable to veins or lodes; but no location hereafter 
made of such non-adjacent land shall exceed five acres, and pay- 
ment for the same must be made at the same rate as fixed by this 
chapter for the superficies of the lode. .The owner of a quartz mill 
or reduction works, not owning a mine In connection therewith, may 
also receive a patent for his mill site, as provided in this section.” 

72. To avail themselves of this provision of law, parties holding 
the possessory right to a vein or lode and toa piece of non-mineral 
land not contiguous thereto for mining or milling purposes, not ex- 
ceeding the quantity allowed forsuch purpose by section 2337 United 
States Revised Statutes or prior laws under which the land was ap- 
propriated—the proprietors of such vein or lode may file in the 

proper land office their application for a patent, under oath, 
341 in manner already set forth herein, which application, to- 

gether with the plat and field-notes, may include, embrace, 
and describe, in addition to the vein or lede, such non-contiguous 
mill site, and after due proceedings as to notice, &c., a patent will be 
issued conveying the same as one claim. | 

73. In making the survey in a case of this kind the lode claim 
should be described in the plat and field-notes as “ lot No. 37 A,” 
and the mill site as “lot No. 37 B,” or Whatever may be its appro- 
priate numerical designation ; the course and distance from a corner 
of the mill site to a corner of the lode claim to be invariably given 
in such plat and field-notes, and a copy of the plat and notice of ap- 
plication for patent must be conspicuously posted upon the mill site, 
as well as upon the vein or lode, for the statutory period of sixty 
days. In making the entry no separate receipt or certificate need 
be issued for the mill site, but the whole area of both lode and mill 
site will be embraced in one entry, the price being five dollars for 
each acre and fractional part of an acre embraced by such lode and 
mill-site claim. 

74. In case the owner of a quartz mill or reduction works is not 
the owner or claimant of a vein or lode the law permits him to make 
application therefor in the same manner prescribed herein for mining 
claims, and, after due notice and proceedings, in the absence of a 
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to valid adverse filing, to enter and receive a patent for his mill site at 
L- said price per acre. 
ny 75. In every case there must be satisfactory proof that the land 
1g claimed as a mill site is not mineral in character, which proof may, 
where the matter is unquestioned, consist of the sworn statement 
fs of the claimant, supported by that of one or more disinterested 
; persons capable from acquaintance with the land to testify under- 
| standingly. 


76. The law expressly limits the mill-site locations made from and 
after its passage to five acres. 
4 | 77. The registers and receivers will, preserve an unbroken con- 


f secutive series of numbers for all mineral entries. 
t | 
I" Proof of citizenship of mining claimants. 


7 78. The proof necessary to establish the citizenship of applicants 
| for mining patents must be made in the following manner: In case 
of an incorporated company, a certified copy of their charter or cer- 
tificate of incorporation must be filed. In case of an association of 
persons unincorporated, the affidavit of their duly authorized agent, 
made upon his own knowledge or upon information and belief, set- 
ting forth the residence of each person forming such association, 
must be submitted. This affidavit must be accompanied by a power 
of attorney from the parties forming such association authorizing 
the person who makes the affidavit of citizenship to act for them in 
the matter of their application for patent. 

79. In case of an individual or an association of individuals who 
do not appear by their duly authorized agent you will require the 
affidavit of each applicant, showing whether he is a native or nat- 
uralized citizen, when and where born, ard his residence. 

80. In case an applicant has declared his intention to become a 
citizen or has’ been naturalized his affidavit must show the date, 
place, and the court before which he declared his intention or from 
which his certificate of citizenship issued and present residence. 

S81. The affidavit of the claimant as to his citizenship may be 
tuken before the register or receiver or any other officer authorized 
to administer oaths within the land district. If citizenship is estab- 

lished by the testimony of disinterested persons, such testi- 
342 mony may be taken at any place before any person author- 
ized to administer oaths and whose official character is duly 
verified. 
~> é 
| Appointment of deputy surveyors of mining claims, charges for 
surveys and publications, fees of registers and receivers, &c. 


§2. Section 2334 provides for the appointment of surveyors of 
mineral claims; authorizes the Commissioner of the General Land 
Oftice to establish the rates to be charged for surveys and for news- 
paper publications; prescribes the fees allowed to the local officers 
| for receiving and acting upon applications for mining patents and 

for adverse claims thereto, &c. 
Under this authority of law the following rates have been estab- 
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lished as the maximum charges for newspaper publications in 
mining cases : 

a. Where a daily newspaper is designated the charge shall not 
exceed seven dollars for each ten lines of space occupied, and where 
a weekly newspaper is designated as the medium of publication five 
dollars for the same space will be allowed. Such charge shall be 
accepted as full payment for publication in each issue of the news- 
paper for the entire period required by law. 

It is expected that these notices shall not be so abbreviated as to 
curtail the description essential to a perfect notice, and the said rates 
established upon the understanding that they are to be in the usual 
body type used for advertisements. 

b. For the publication of citations in contests or hearings Involv- 
ing the character of lands the-charges shall not exceed eight dol- 
lars for five publications in weekly newspapers or ten dollars for 
publications in daily newspapers for thirty days. 

83. The surveyors general of the several district will, in pursu- 
ance of said law, appoint in each land district as many competent 
deputies for the survey of mining claims as may seek such appoint- 
ment, it being distinctly understood that all expenses of these 
notices and surveys are to be borne by the mining claimants and 
not by the United States, the system of making deposits for min- 
eral surveys, as required by previous instructions, being hereby re- 
voked as regards field-work, the claimant having the option of em- 
ploying any deputy surveyor within such district to do his work in 
the field. 

84. With regard to the platting of the claiin and other office-work 
in the surveyor general’s office, that officer will make an estimate 
of the cost thereof, which amount the claimant will deposit with 
any assistant United States treasurer or designated depository in 
favor of the United States Treasurer, to be passed to the credit of 
the fund created by “ individual depositors for surveys of the pub- 
lic lands,” and file with the surveyor general duplicate certificate of 
such deposit in the usual manner. 

85. The surveyors general will endeavor to appoint mineral 
deputy surveyors, so that one or more may be located in each 
inining district for the greater convenience of miners. 

86. The usual oaths will be required of these deputies and their 
assistants as to the correctness of each survey executed by them. 

The duty of the deputy mineral surveyor ceases when he has ex- 
ecuted the survey and returned the field-notes and preliminary plat 
thereof with his report to the surveyor general. He will not be 
allowed to prepare for the mining claimant the papers in support of 
an application for patent or otherwise perform the duties of an attor- 

ney before the land office in connection with a mining claim. 
043 The surveyors general and local land officers are expected 
to report any infringement of this regulation to this office. 

87. The law requires that each applicant shall file with the regis- 
ter and receiver a sworn statement of all charges and fees paid by 
him for publication of notice and for survey, together with all fees 
and money paid the register and receiver, which sworn statement is 
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required to be transmitted to this office for the information of the 
Commissioner. | 

88. Should it appear that excessive or exorbitant charges have 
been made by any surveyor or any publisher, prompt action will be 
taken with the view of correcting the abuse. 

89. The fees payableto the register and receiver for filing and acting 
upon applications for mineral-land patents are five dollars to each 
officer, to be paid by the applicant for patent at the time of filing, 
and the like sum of five dollars is payable to each officer by an ad- 
verse claimant at the time of filing his adverse claim. 

90. All fees or charges under this law may be paid in United 
States currency. 

91. The register and receiver will, at the close of each month, for- 
ward to this office an abstract of mining applications filed and a 
register of receipts, accompanied with an abstract of mineral lands 
sold and an abstract of adverse claims filed. 

92. The fees and purchase-money received by registers and receiv- 
ers must be placed to the credit of the United States in the receiver’s 
monthly and quarterly account, charging up in the disbursing ac- 
count the sums to which the register and receiver may be respect- 
ively entitled as fees and commissions, with limitations in regard to 


the legal maximum. 
Hearings to establish the character of lands. 


93. In every case where it becomes necessary under the law and 
existing instructions of this office that a hearing be held and testi- 
mony taken for the purpose of ascertaining the mineral or agricult- 
ural character of land, the local officers are directed to cause the 
evidence to be taken before a duly qualified officer whose office is 
located nearest the land in dispute, the distance to be computed by 


ordinary routes of travel. : 
Whenever the local office comes within this rule the hearing will 


be held before the register and receiver. 

It is intended to cause these hearings to be held, as far as practica- 
ble, in such manner as to afford the least inconvenience to persons 
interested. Should it appear, therefore, by written stipulation of all 
the parties that this purpuse will best be subserved by the designa- 
tion of any particular officer authorized to administer oaths within 
the land district in which the land in controversy is situated, the 
instructions herein may be departed from in accordance with such 
stipulation. Such deviation may also be allowed where the officer 
who would otherwise be designated is an interested party or where 
for other good reason his selection would be improper. 

When the evidence is taken before an officer other than the regis- 
ter und receiver the record should be sealed up, the title of the case 
indorsed on the envelope, and the whole returned by mail or express 
to the register and receiver. 

On the 27th April, 1880, in accordance with the directions of the 
Secretary of the Interior, this office revoked the withdrawals there- 
tofore made upon general information that vast tracts of public 
land were mineral in character and instructed the local officers in 
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the absence of a specific allegation of the mineral character of land 

to allow applications for agricultural entry thereof upon due 
proof. 

244 Hereafter the only tracts of public land that will be with- 
held from entry as agricultural Jand on account of its min- 

eral character will be such as are returned by the surveyor general 

as mineral, and even the presumption which 1s supported by such 

return may be overcome by testimony taken ata regular hearing. 

94. Hearings to determine the character of land, as practically 
distinguished, are of two kinds: | 
Ist. Where lands which are sought to be entered and patented as 
agricultural are alleged by affidavit to be mineral, or when sought 
as mineral their non-mineral character is alleged. 

The proceedings relative to this class are in the nature of a con- 
test between two or more known parties, and the testimony may be 
taken on personal notice of at least ten days, duly served on all par- 
ties, or if they cannot be found, then by publication for thirty days 
in a newspaper of general circulation, to be designated by the reg- 
ister of the land office as published nearest to the land in contro- 
versy. If publication is made in a weekly newspaper the notice 
must be inserted in five consecutive weekly issues thereof. 

2d. When lands are returned as mineral by the surveyor general. 


When such lands are sought to be entered as agricultural notice . 


must be given by publication for thirty days as aforesaid. 

95. All notices must describe the land, give the name and address 
of the claimant, the character of his claim, and the time, place, and 
purpose of tne hearing. 


Proof of service of notice, when personal, must consist of either 


acknowledgment of service indorsed on the citation (which is always 
desirable) or the affidavit of the party serving the same, giving date, 
place, and manner of service, indorsed as aforesaid. 

Proof of publication must be the affidavit of the publisher of the 
newspaper, stating the period of publication, giving dates, stating 
whether in a daily or weekly issue, and a copy of the notice so pub- 
lished must be attached to and form a part of the affidavit. 

Proof of posting on the claim must be made by the affidavits of 
two or more persons who state when and where the notice was 
posted ; that it remained so posted during the prescribed period, 
giving dates, and a copy of the notice so posted must be attached to 
and made a part of the affidavits. 

Proof of notice is indispensable to the regularity of proceedings 
and must accompany the record in every case. 

The expense of notice must in every case be paid by the parties 
thereto. 

96. At the hearing there must be filed the affidavit of the pub- 
lisher of the paper that the said notice was published for the re- 
quired time, stating when and for how long such publication was 
made, a printed copy thereof to be attached and made a part of the 

affidavit. 

97. At the hearing the claimants and witnesses will be thoroughly 
examined with regard to the character of the land; whether the 
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same has been thoroughly prospected ; whether or not there exists 
within the tract or tracts claimed any lode or vein of quartz or other 
rock in, place. bearing gold, silver, cinnabar, lead, tin, or copper or 
other valuable deposit which has ever been claimed, located, re- 
corded, or worked; whether such work is entirely abandoned or 
whether occasionally resumed; if such lode does exist, by whom 
claimed, under what designation, and in which subdivision of the 
land it lies; whether any placer mine or mines exist upon the land ; 

if so, what 1s the character thereof—whether of the shallow- 
345 surface description or of the deep cement, blue lead, or gravel 

deposits; to what extent mining is carried on when water 
can be obtained, and what the facilities are for obtaining water for 
mining purposes; upon what particular ten-acre subdivisions min- 
ing has been done, and at what time the land was abandoned for . 
mining purposes, if abandoned at all. 

98. The testimony should also show the agricultural capacities of 
the land, what kind of crops are raised thereon, and the value 
thereof; the number of acres actually cultivated for crops of cereals 
or vegetables, and within which particular ten-acre subdivision such 
crops are raised ; also which of these subdivisions embrace his.im- 
provements, giving in detail the extent and value of-his improve- 
ments, such as house, barn, vineyard, orchard, fencing, ete. 

99. It is thought that bona fide settlers upon lands really agricult- 
ural will be able to show, by a clear, logical, and succinct chain of 
evidence, that their claims are founded upon law and Justice, while 
parties who have made little or no permanent agricultural improve- 
nents and who only seek title for speculative purposes, on account 
of the mineral deposits known to themselves to be contained in the 
land, will be defeated in their intentions. 7 

100. The testimony should be as full and compiete as possible ; 
and, in addition tothe leading points indicated above, everything of 
importance bearing upon the question of the character of the land 
should be elicited at the hearing. 

101. Where the testimony is taken before an officer who does not 
use a seal, other than the register and receiver, the official char- 
acter of such officer must be attested by a clerk of a court of record, 
and the testimony transmitted to the register and receiver, who will 
thereupon examine and forward the same to this office with their 
joint opinion as to the character of the land as shown by the testi- 
mony. 

102. When the case comes before this office such an award of the 
land will be made as the law and the facts may Justify ; and in cases 
where a survey is necessary to set apart the mineral from the agri- 
cultural land in any forty-acre tract the necessary instructions will 
be issued to enable the agricultural claimant, at his own expense, to 
have the work done, at his option, either by United States deputy, 
county, or other local surveyor; the survey in such case may be exe- 
cuted in such manner as will segregate the portion of land actually 
containing the mine and used as surfaced ground for the convenient 
working thereof from the remainder of the tract, which remainder 
will be patented to the agriculturist to whom the same may have 
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been awarded, subject, however, to the condition that the land may 
be entered upon by the proprietor of any vein or lode for which a 
patent has been issued by the United States for the purpose of ex- 
tracting and removing the ore from the same where found to pene- 
trate or intersect the land so patented as agricultural, as stipulated 
by the mining act. 

103. Such survey when executed must be properly sworn to by 
the surveyor, either before a notary public, officer of a court of 
record, or before the register or receiver, the deponent’s character 
and credibility to be properly certified to by the officer administer- 
ing the oath. 

104. Upon the filing of the plat and field-notes of such survey, duly 
sworn to as aforesaid, you will transmit the same to the surveyor 
general for his verification and approval, who, if he finds the work 
correctly performed, will properly mark out the same upon the 
original township plat in his office, and furnish authenticated copies 
of such plat and description both to the proper local land office and 
to this office, to be affixed to the duplicate and triplicate township 

plats respectively. 
046 105. In cases where a portion of a forty-acre tract is awarded 

to an agricultural claimant and he.causes the segregation 
thereof from the mineral portion as aforesaid, such agricultural por- 
tion will not be given a numerical designation as in the case of sur- 
veyed mineral claims, but will simply be described as the “ frac- 
tional — quarter of the — quarter of section —, in township —, of 
range —, meridian, containing — acres, the same being exclusive of 
the land adjudged to be mineral in said forty-acre tract.” 

106. The surveyor must correctly compute the area of such agri- 
cultural portion, which computation will be verified by the sur- 
veyor general. 

107. After the authenticated plat and field-notes of the survey 
have been received from the surveyor general this oftice will issue 
the necessary order for the entry of the land, and in issuing the re- 
ceiver’s receipt and register’s patent certificate you will invariably 
be governed by the description of the land given in the order from 
this office. an 

108. The fees for taking testimony and reducing the same to writ- 
ing in these cases will have to be defrayed by the parties in in- 
terest. Where such testimony is taken before any other officer than 
the register and receiver, the register and receiver will be entitled 
to no fees. 

109. If, upon a review of the testimony at this office, a- ten-acre 
tract should be found to be properly mineral in character, that fact 
will be no bar to the execution of the settler’s legal right to the re- 
maining non-mineral portion of his claim, if contiguous. 

110. No fear need be entertained that miners will be permitted to 
make entries of tracts ostensibly as mjining claims, which are not 
mineral, simply for the purpose of obtaining possession and defraud- 
ing settlers out of their valuable agricultural improvements, it be- 
ing almost an impossibility for such a fraud to be consummated 
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under the laws and regulations applicable to obtaining patents for 
mining claims. 

111. The fact that a certain tract of land is decided upon testi- 
mony to be mineral in character is by no means equivalent to an 
award of the land toa miner. A miner iscompelled by law to give 
sixty days’ publication of notice, and posting of diagrams and 
notices as a preliminary step; and then, before he can enter the 
land, he must show that the land yields mineral ; that he is enti- 
tled to the possessory right thereto in virtue of compliance with local 
customs or rules of miners or by virtue of the statute of limitations ; 
that he or his grantors have expended in actual labor and improve- 
ments an amount of not less than five hundred dollars thereon, and 
that the claim: is one in regard to which there is no controversy or 
opposing claim. After all these proofs are met he is entitled to have 


a survey made at his own cost where a survey is required, after 


which he can ‘enter and pay for the land embraced by his claim. 
112. Blank forms for proofs in mineral cases are not furuished by 
the General Land Office. 
. Respectfully, N. C. McFARLAND, 


Commissioner. 
DEPARTMENT OF INTERIOR, October 31, 1881. 


Approved. 
S. J. KIRK WOOD, Secretary. 
347 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHInGTON, D. C., April 27, 1880. 


Registers and receivers, U.S. district land offices: 


GENTLEMEN: Your attention is directed. to the following copy of 
letter from the Hon. Secretary of the Interior: 


“ DEPARTMENT OF THE INTERIOR, 
“WASHINGTON, April 22, 1880. . 


“Srr: I have received your letter of the 16th instant, calling my 
attention to the withdrawals heretofore made of mineral lands under 
the direction of my predecessor, Hon. C. Delano, and setting forth 
at length the difficulties which arise in the adjustment of homestead 
and pre-emption claims on account of said withdrawals, and recom- 
mending in view of such difficulties that the ‘present policy and 
practice of throwing the burden of proof upon agricultural claim- 
ants be reversed; that the applicant for such entry be required to 
make the non-mineral affidavit required as aforesaid, and that this 
be deemed sufficient in absence of the alleged mineral character of 
his claim; that if a party does allege in proper form that the land 
is valuable for minerals he should be required to affirmatively 
prove the fact, instead of in every case, with or without such allega- 
tion, requiring every settler to prove an expensive negative.’ 

“You further recommend ‘ that the withdrawals heretofore made 
as aforesaid be revoked, in order to remove the restriction upon bona 
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fide agricultural settlements, and to place such lands in a condition 
where they can be occupied, purchased, and developed.’ 

“T have carefully considered the recommendations made by you 
for the reasons stated, and have to say that they meet my approval. 

“ You are therefore instructed to so modify the instructions of your 
office as to conform to said recommendations, and you are also in- 
structed to revoke the orders of withdrawals mentioned by you, in 
order that the restrictions thereby made upon agricultural settle- 
ments of the lands may be removed. 


“Very respectfully, C. SCHURZ, Secretary. 


“The Commissioner of the General Land Office.” 


The recommendations to the Hon. Secretary, upon which his said 
approval was based, are, in brief and in substance, that immense tracts 
of land are now and for several years last past have been officially 
designated as mineral lands; that as a matter of fact but an exceed- 
ingly small part of this entire area is valuable for minerals, but is 

good agricultural land; that these withdrawn lands are sub- 
348 ject to entry under the homestead, pre-emption, and other 

laws providing for the sale of agricultural lands only after a 
hearing in every case wherein the burden of proof lies upon the 
agricultural applicant to establish that the tract claimed is non- 
mineral; that 1t is thus rendered exceedingly easy to cause such 
applicant great expense, delay, and vexation; that the expense, em- 
barrassment, and delay actually incident to the course hitherto pur- 
sued operate to discourage and prevent settlements on such lands; 
that the timber on these lands is being largely taken on the claim 
that they are mineral lands, and that the vast tracts so designated 
and which are capable of supporting many thousands of settlers, 
adding largely to the productions of the country and contributing 
to its better progress, are not only for the most part practically re- 
served from sale under any law, but, being so secluded, it becomes 
easier for a party to fraudulently enter as agricultural a tract which 
he may discover to be valuable for minerals than for a bona fide 
settler to secure patent for agricultural land. All of such with- 
drawals heretofore made of lands in your district are hereby re- 
voked, and when any party applies to enter any tract under any of 
the laws relating to agricultural lands he will be required to make 
the usual non-mineral affidavit, which, in the absence of any alle- 
gation that the land is mineral, will be deemed sufficient. Should 
affidavits be filed with you properly alleging any tract sought to be 
entered as aforesaid to be mineral, you will, after due notice, hold a 
hearing to determine the facts. In such cases the burden of proof 
will rest upon the party who alleges the land to be valuable for 
minerals, and he must affirmatively prove his allegations. 

It is expected that you will exercise all possible prudence and 
care in respect to this matter and endeavor to carefully and con- 
scientiously maintain and advance the purpose of the Department 
and this office, to wit, to enable the public lands which are in fact 
agricultural to be occupied and purchased without oppressive con- 
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ditions and to prevent lands which are in fact valuable for minerals 
from being taken except under the special laws applicable thereto. 


Very respectfully, J. A. WILLIAMSON, 
Commissioner. 
o49 | DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
W ASHINGTON, D. C., Sept. 23d, 1880. 


Registers and receivers, United States district land offices: 

GENTLEMEN: Hereafter, in case of application being made in your 
office to enter or select as agricultural land under any act of Con- 
gress other than the pre-emption or homestead acts lands returned 
as mineral by the surveyor general, you will require the applicant, 
at date of final proof, location, or selection, to publish for thirty 
days a notice describing the land applied for and giving time and 
place when such proof will be submitted or selection tendered. 
You will also post in your office a copy of the notice for the same 
yeriod. 3 
? Proof of publication will consist of the affidavit of the publisher 
of the newspaper in which the notice was published, and you will 
furnish your own certificate as to posting in your office. 

The revocation of the withdrawals of lands as mineral by cireu- 

lar of April 27, 1880, was made not only because said with- 
300 drawals had in many instances worked great hardship to 

settlers, but because it is required by law that homestead and 
pre-emption ‘claimants shall publish notices of their intention to 
make final proof on their entries, and this was thought to afford 
sufficient protection to all parties; but in case of entries under other 
laws there is‘no such notice required. This proceedure will apply 
to cases of application to enter under the-town-site, desert-land, and 
timber-culture laws, applications to select lands under grants to 
States, railroad and wagon-road companies, and the location of the 
various classes of scrip upon lands which have been retur ned by the 
surveyor general as mineral in character. 

Where, “after such publication of notice has been regularly made, 
no affidavits alleging the mineral character of the land have been 
filed with you, you will allow the entry, selection, or location upon 
the filing of a proper non-mineral affidavit. If such mineral affi- 

davits shall have been filed, you will proceed with a hearing, 
351 —_as directed by the circular of April 27, 1880. 
Acknowledge receipt hereof. 
Very respectfully, J. A. WILLIAMSON, 


Commissioner. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
, WasHInetTon, D. C., tay 9, 1882. 
To registers ial receivers, U.S. district land offices. 
GENTLEMEN: Your attention is directed to the provisions of the 


following act of Congress, approved April 26, 1882: 
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An act to amend section twenty-three hundred and twenty-six of 
the: Revised Statutes, in regard to mineral lands, and -for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled— 

That the adverse claim required by section twenty-three hundred 
and twenty-six of the Revised Statutes may be verified by the oath 

of any duly authorized agent or attorney-in-fact of the ad- 
352 ~—sverse claimant cognizant of the facts stated, and the adverse 

claimant, if residing or at the time being beyond the limits 
of the district wherein the claim is situated, may make oath to the 
adverse claim before the clerk of any court of record of the United 
States or the State or Territory where the adverse claimant may then 
be or before any notary public of such State or Territory. 

Sec. 2. That applicants for mineral patents, if residing beyond 
the limits of the district wherein the claim is situated, may make 
any oath or affidavit required for proof of citizenship before the 
clerk of any court of record or before any notary public of any State 
or Territory. 


1. It will be observed that the act is not retroactive, and hence 
cannot affect proceedings had prior to its approval. Where citizen- 
ship, however, has not been proven it may be established as pro- 
vided by section two of this act. 

2. Where an agent or attorney-in-fact verifies the adverse claim 
he must distinctly swear that he is such agent or attorney, and ac- 

company his affidavit by proof thereof. 
30d do. The agent or attorney-in-fact must make the affidavit in 
verification of the adverse claim within the land district where 
the claim is situated. 


Very respectfully, N. C. McFARLAND, 


Commissioner. 
DEPARTMENT OF THE INTERIOR, May 26, 1882. 
Approved. 
H. M. TELLER, Secretary. 
304 8 ON. DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
WASHINGTON, D. C., September 22, 1882. 
To registers and receivers and surveyors general. 

GENTLEMEN: The following regulations are promulgated as 
amendatory of circular of October 31, 1881, entitled “ United States 
Mining Laws and Regulations Thereunder,” and have special refer- 
ence to applications for patents to placer claims. They are to be 
considered in connection with paragraphs 53 to 60 of regulations 
contained in said circular : : 

1. The first care in recognizing an application for patent upon 
a placer claim must be exercised in determining the exact classifi- 
eation of the lands. ‘To this end the clearest evidence of which the 
case is capable should be presented. If the claim be all placer 
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ground that fact must be stated in the application and corroborated 
by accompanying proofs. If of mixed placers and lodes it should 
be so set out, with a description ofall known lodes situated within the 
boundaries of the elaim. A specific declaration, such as is required 
by section 2333, Revised Statutes, must be furnished as to each 
lode intended to be claimed. All other known lodes are, by the 
silence of the applicant, excluded by law from all claim by him, of 
whatsoever nature, possessory or otherwise. 

2. Section 2395, Revised Statutes (subdivision 7), requires the sur- 
veyor to “ note in his field books the true situation of all mines, salt 
licks, salt springs, and mill seats which come to his knowledge; ” 
also “all water-courses over which the lines he runs may pass.” It 
further requires him to “note the quality of the lands.” These 
descriptive notes are required by subdivision § to be incorporated in 
the plat by the surveyor general. 

3. If these duties have been performed the surveys will furnish a 
reasonable guide to the district officers and to claimants in prose- 
cuting their applications; but experience has shown that great 
neglect has resulted from inattention to the law in this respect, 
and the regular plats are of very little value in the matter. It 
will, therefore, be required in the future that deputy surveyors shall 
at the expense of the parties, make full examination of all placer 
claims and duly note the facts as specified in the law, stating the 
quality and composition of the soil, the kind and amount of timber 

and other vegetation, the locus and size of streams, and such 
ovo = Other matters as may appear upon the surface of the claims. 

This examination should include the character and extent of 
all surface and underground workings, whether placer or lode, for 
mining purposes. | 

4. In addition to these data, which the law requires to be shown 
in all cases, the deputy should report with reference to the prox- 
imity of centers of trade or residence; also of well-known systems 
of lode deposit or of individual lodes. He should also report as to 
the use or adaptability of the claim for placer ‘mining ; whether 
water has been brought upon it in sufficient quantity to mine the 


‘same or whether it can be procured for that purpose; and, finally, 


what works or expenditures have been made by the claimant or his 
grantors for the development of the claim and their situation and 
location with respect to the same as applied for. 

5. This examination should be reported by the deputy under oath 
to the surveyor general and duly corroborated, and a copy of the 
same should be furnished with the application for patent to tlie 
claim, constituting a part thereof and included in the oath of the 
applicant. 

6. In case of a proposed claim for lands not yet surveyed the fore- 
going regulations will govern the application for survey. 

7. In controversies hereafter to be determined respecting the min- 
eral value of lands, their value for all purposes, whether agricult- 
ural or municipal or as seats for towns, will be considered without 
reference to the decisions heretofore made in particular cases. No 
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decision finally executed, however, will be reconsidered under this 
modification. | ° 

8. No application by an association of persons for patent to a placer 
claim will be allowed to embrace more than one hundred and sixty 
acres, nor will any application be entertained that embraces more 
than one location. 

9. Applications awaiting entry, whether published or not, must 
be made to conform to these regulations, both with respect to amount 
of ground and examination as to the character of theland. Entries 
already made will be suspended for examination by the Commis- 
sioner, and such additioial proofs as may be deemed necessary in 
each case will be demanded. 


Very respectfully, N. C. McFARLAND, 


Commissioner. 
Department of the Interior, Sept. 23, 1882. 
Approved. 
H. M. ‘TELLER, Secretary. 
306 | DEPARTMENT OF THE INTERIOR, 


: GENERAL LAND OFFICE, 
WASHINGTON, D.C., December 9, 1882. 
To registers and receivers and surveyors general. 

GENTLEMEN: By direction, contained in letter dated the 7th inst., 
from the honorable Secretary of the Interior, paragraph No. 8 of 
the preceding circuiar of September 22, 1852, relating to placer 
mining claims, has been amended so as to read as follows : 

“8. No application by an association of persons for patent to a 
placer claim will be allowed to embrace more than one hundred 
and sixty acres, and not less than five hundred dollars’ worth of 
work must be shown to have been expended upon or for the benefit 
of each separate location embraced in such application. If an indi- 
vidual becomes the purchaser and possessor of several separate 
claims, of twenty acres each or less, he may be permitted to include 
in his application for patent any number of such claims contiguous 
to each other, not exceeding in the aggregate one hundred and sixty 
acres, but upon or for the benefit of each original claim or location 
so embraced he or his grantors must have expended the sum of five 
hundred dollars in improvements.” 

You are instructed to observe this modification of my said circu- 


lar of September 22, 1882. 
Very respectfully, N. C. McFARLAND, 


Commissioner. 


357 - DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuinaton, D. C., November 16, 1882. 


To United States surveyors general. 


GENTLEMEN: The regulations of this office require that the plats 
and field-notes of surveys of mining claims shall disclose all con- 
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flicts between such surveys and prior surveys, giving the areas of 
conflicts. | . 

The rule has not been properly observed in all cases. Your at- 
tention Is invited to the following particulars, which should. be ob- 
served in the survey of every mining claim: 

1. The exterior boundaries of the claim should be represented on 
the plat of survey and in the field-notes. 

2. The intersection of the lines of the survey with the lines of 
conflicting prior surveys should be noted in the field-notes and rep- 
resented upon the plat. 

3. Conflicts with unsurveyed claims, where the applicant for sur- 
vey does not claim the area in conflict, should be shown by actual 
survey. | 
4. The total area of the claim embraced by the exterior 
808 boundaries should be stated, and also the area in conflict with 

each intersecting survey, substantially as follows : 


Acres. 

ee I aE I Bia kd petri ciidee eo vecenniecune 10.50 

Area in conflict with survey No. 302 .--.-..-. ---.--------- 1.56 

Area in conflict with survey No. 948 .__. -...--.----.------ 2.33 
Area in conflict with Mountain Maid Lode mining claim, un- 

SPREE nisin AAR cand Sinn heme enn nae 1.48 


In a number of instances that have.come to the attention of this 
office the total area in conflict has been given, but not the area in 
conflict with each intersecting claim. The portion of the plat not 
in conflict has been colored and the remainder left uncolored. The 
language of the field-notes has been such as to convey the idea that 
the conflicting areas were excluded from the claim, whereas such 
was not the intention. It does not follow that because mining sur- 
veys are required to exhibit all conflicts with prior surveys the areas 
of conflict are to be excluded. The field-notes and plat are made a 
part of the application for patent, and care should be taken that the 
description does not inadvertently exclude portions intended to be 

retained. 
309 It is better that the application for patent should state the 
portions to be excluded in express terms. A survey executed 
as in the example given will enable the applicant for patent to ex- 
clude such conflicts as may seem desirable. 

For instance, the conflict with survey No. 302 and with the Mount- 
ain Maid Lode claim might be excluded and that with survey No. 
948 included. 

Your attention is also invited to another matter. The practice of 
coloring portions of surveys, leaving other portions uncolored, is 
open to the same objections that have been stated concerning the 
field-notes. In the future no coloring will be used. 

Very respectfully, N. C. McFARLAND, 


Commissioner. 


Endorsed: Plaintiff’s Exhibit I. John B. Thompson, special ex- 
aminer. Filed Nov. 1, 1886. T. J. Edwards, clerk. 
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060 Pu'rr’s Ex. K (W ASHINGTON). 


C. DEPARTMENT OF THE INTERIOR, D. 
GENERAL LAND OFFICE, M. E., N. M. 
WASHINGTON, J). C., January 26th, 1886. 


I, Wm. A. J. Sparks, Commissioner of the General Land Office, do 
hereby certify that the annexed copies of the letter to the hon. Sec- 
retary of the Interior, dated January 19th, 1884, reeommending that 
a suit be brought by the Government to vacate the title of the State 
of Nevada to the E. 3 of S. E. 4 of sec. 33 and W. 4 of S. W. 4 of sec. 
34, vp 8 N., R. 50 E., Mount Diablo meridian, and of the circular 
of October 26, 1880, respecting the grant of lands made to the State 
of Nevada by the act of June 16, 1880, are true and literal exempli- 
fications of the records thereof in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

fn. s.] WM. A. J. SPARKS, 
Commissioner of General Land Office. 


361 DEPARTMENT OF THE INTERIOR, 
3 GENERAL LAND OFFICE, 
W asHinaton, D. C., Jan. 19, 1884. 


Hon. H. M. Teller, Secretary of the Interior. 

Sir: I have the honor to state that on May 5, 1888, a list of lands: 
selected for the State of Nevada under the provisions of the act of 
Congress of June 16, 1880, entitled “An act to grant to the State of 
Nevada lands in lieu of the sixteenth and thirty-sixth sections in 
said State (21 Stat., 277, 278), was approved by you upon my certifi- 
cate; that the tracts embraced therein had been duly examined and 
found to be subject to said selection and free from conflict. It has 
since been discovered that said list embraced certain tracts to which 
the right of selection had not been determined by this office or De- 
partment at the date of such certification and approval, but material 
questions relative thereto and involving the rights of adverse claim- 
aunts were then pending before me in regular proceedings on appeal 
from a decision of the district land officers at Eureka, Nevada. ‘The 
certification and approval referred to were fraudulently obtained 
under the following circumstances : 

On May 19, 1879, Joseph T. Williams made desert-land entry No. 
158 at the Kureka, Nevada, land office, embracing, among other 
tracts, the 8. 3 of the S. E. } of section 33 and the W. 4 of the S. W. 

+ of section 34, township 8, range 50. On May 20, 1882, Wil- 
362 _liams executed a written relinquisliment of said entry, which 

relinquishment was filed in the district land oftice June 9th, 
1882, and thereon the entry was canceled by Commissioner’s letter 
to the register and receiver, dated August 4, 1882, received at the 
local office August 12, 1882. | : 

In October, 1882, the register and receiver transmitted to this 


DODD LEE Wy SRD ihe 


‘JOSEPH T. WILLIAMS VS. THE UNITED STATES. 203 


| office with their regular monthly returns a list purporting to be list 


No. 24 of selections by the State of Nevada under the act of Congress 
of June 16, 1880, which was certified by the register and receiver to 
have been filed September 2, 1882, their certificate bearing date Sept. 
16, 1882. 

This list was not signed by the selecting agent. On September 
6, 1882, Messrs. Curtis & Burdett, as attorneys for Messrs. F. O. Mat- 
thiessen and L. B. Ward, filed in this office an application for the 
reinstatement of desert entry No. 158, together with a protest against 
so much of the aforementioned selection as embraced the E. 3 of the 
S. E. + of section 33 and the W. 4 of the S. W. 4 of section 34-3-80, 
claiming to have derived an interest in said land by purchase from 
Williams through intermediate parties and to have expended a large 
sum of money, to wit, more than $50,000, in erecting a stamp-mill 
thereon. 

On January 8th, 1883, Messrs. Matthiessen and Ward made ap- 
plication at the local office for a patent fora mill site on lands claimed 
by them within tracts embraced in Williams’ original entry. The 
register and receiver rejected the application for the reason that the 

land applied for was included in a selection made by the 
063 State of Nevada in list No. 24, filed Sept. 2, 1882. From this 

decision applicants on the same day appealed to this office. 
The application, appeal, and accompanying papers were transmitted 
by the register January 10, 1883, and: were received here January 
18th, 1883. 

On February 21, 1883, I denied the application for a reinstate- 
ment of the desert-land entry, stating in reference to the accom- 
panying protest that “the question of the validity of the State 
selection will be determined in due course of action thereon by this 
office.” (See Copp’s Land Owner, June 1, 1883, p. 69.) After re- 
ceipt by this office of notice of the mill-site claim adverse to the 
claim of State selection a note of the conflicting claim was made on 
list No. 24 by writing in pencil in the margin of said list, opposite 
the tracts in controversy, the words “mill site.” This is the cus- 
tomary method of denoting the existence of a claim adverse to a 
State selection, and such note operates as a suspension of action upon 
the State selection until the adverse claim has been disposed of. 

In the present case this note of suspension was fraudulently erased 
by some person unknown to me, and when list No. 24 was taken up 
for action and no note of adverse claim appeared thereon, owing to 
such erasure, all the lands embraced in said list were, with other 
lands, included in different lists, certified, and approved, as herein- 
before stated. 

I transmit herewith original list No. 24, which shows the erasure 
above referred to. While this list was before this office and pre- 
vious to certification and approval it was subject to inspection and 

was inspected by parties in interest. No person could have 
864 had any interest or motive in making such erasure except 
parties claiming under the State selection or their agents. 
That the erasure was made for the purpose of fraudulently obtain- 
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ing favorable action upon said selection is the only conclusion that 
can be drawn from the facts and circumstances of this case. 

In Dec., 1888, the mill-site claim was called up for consideration 
aud action.in connection with the claim of State selection, when it 
was ascertained that the land had been approved to the State, as 
above set forth, and the discovery was made of the method by which 
such approval had been secured. Thereupon I telegraphed the 
Governor of Nevada (under date of Dec. 11, 1883), requesting him’ 
to return said list. The Governor replied, under date of Dec. dth, 

€83, that the register of the (State) land office, by tne advice of the 
Attorney General, considers it his duty to patent the land referred 
to unless restrained by order of court. 

On Dec. 15, in response to departmental inquiry, the Governor 
telegraphed you that the land referred to had been applied for and 
contracted to J. T. Williams, but that patent had not been issued 
(by the State). On Dec. 18 the Governor addressed a letter to you, 
declining to return the approved list and stating that he saw no 
— course than to let a court of equity determine the right to the 
and. 

On Dec. 29 I addressed a letter to Mr. George W. Merrill, State 
land agent for Nevada, who was then in Washington, requesting to 
be informed whether any conmunication had been received by him 

from the Governor since the 18th of said month which would 
3865 indicate a disposition to either return the list or relinquish 

to the United States any title the State may have derived to 
the tracts of land in question through the approved list. Mr. Mer- 
rill replied on Dec. 31 that nothing had been received from the 
Governor since the 18th. | 

Having exhausted every effort to obtain a voluntary relinguish- 
ment of the illegal certification, I respectfully recommend that the 
hon. Attorney-General be requested to cause the proper proceedings 
to be instituted to obtain a judicial decree declaring said list null 
and void so far as the same embraces the east half of the southeast 
quarter of section thirty-three and the west half of the southwest 
quarter of section thirty-four, of township: number eight north, of 
range fifty east, and that Joseph T. Williams, of Nevada, be joined 
as a party to such suit. 

The following papers are transmitted herewith: 

Papers relating to the original State selections. 

Original list No. 24, filed Sept. 2, 1882. 

Copy of Commissioner’s letter returning the same to register and 
receiver for signature of selecting agent, August 28, 1883. 

Letter from register at Eureka retransmitting list No. 24 with sig- 
nature of selecting agent, Sept. 16, 1883. 

Papers showing pendency of proceedings on May 5, 1883. 

Mill-site application, January 8, 1883, with note of rejection by 
local officers and appeal therefrom, and accompanying papers (11 
papers). 

Copy of Commissioner’s decision of February 21, 1883, re- 
366 jecting application to reinstate desert land entry No. 158 and 
reserving question relative to validity of State selection. 


or yt eS ee, 


State selection, list No. 24, and against mill-site claim of Matthiessen 
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Notice of appearance of E. C. Ford as attorney for claimant under 


and Ward, Feb. 8, 1883. 

Protest and argument of Curtis & Burdett, attorneys for mill-site 
applicants, against selection by State of Nevada, April 4, 1883, with 
acknowledgment of service, same date. 

Reply of E. C. Ford, attorney for claimants under State selection ; 
no date; service acknowledged May 5, 1883; received in G. L. O. May 
7, 1883. 

Papers relating to approved list. 

Copy of approved list No. 2, May 5, 1883. 

Correspondence with State authorities relative to return of list (5 
papers). | 

Witnesses to the fact of erasure made on original list No. 24 will 
be Henry Howes and James J. Barnes, General Land Office, Wash- 
ington, D.C. | 
Very respectfully, 


(Signed) N. C. McFARLAND, Commissioner. 
367 | Circular. 
Enclosure. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, Oct. 26, 1880. 


Register & receiver, Eureka, Nevada. 

GENTLEMEN : Herewith you will receive a copy of the act of Con- 
gress approved June 16, 1880, entitled “An act to grant to the State 
of Nevada lands in lieu of the sixteenth and thirty-sixth sections 
in said State.” <a 

In order to facilitate the business of selections under this act, I 
have to call your attention to the following : 

Ist. The whole area to which the State of Nevada is entitled under 
this act is two million acres (2,000,000). 

2d. The act’ requires the selections to be made “ from any un- 
appropriated non-mineral public land in said State in quantities 
not less than the smallest legal subdivision.” 

3d. The selection must be based upon the official township plats 
of the public surveys, which are required to be approved by the 
surveyor general and on file in the local land office at the time of 
filing the selection. 

4th. No selection is admissible upon any land to which a 

368 pre-emption or other valid claim shall be legally established, 
nor on any land which is or may be reserved from sale by 

any law of Congress or proclamation of the President of the United 
States, nor upon any tract which is reserved or withdrawn from 
market for any purpose whatever excepting lands which have been 
withdrawn or returned by the surveyor general as mineral in char- 
acter. The State may file application for lands so withdrawn or re- 
turned, but before the application can be allowed it will be required 
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Breen to publish for thirty days a notice in a newspaper designated by the 
eee register describing the land applied for, and giving time and place 
Berean when such selection will be tendered. 

eur You will also post in your office a copy of the notice for the same 


i Senet Nee aOR s x 


seeerl eriod. 
Heer Z Proof of publication will consist of the affidavit of the publisher 
PEEL of the newspaper, in a printed form, in which the notice was pub- 
HEH lished, and you will furnish your own certificate as to posting In 
eae your office. Where, after such publication of notice has been regu- 
saeermeernn larly made, no affidavits alleging the mineral character of the 
cian | 369 land has been filed with you, you will allow the selections 
| Heerenen upon the filing of a proper non-mineral affidavit by the se- 
Hagee lecting agent of the State. 
Beene 5th. The selecting agent of the State should file in your office an 
jSeeenreneel authenticated copy of his letter of appointment or other satisfactory 
HeGeea evidence of his authority, and it is important and necessary that he 
near should make such careful and thorough preliminary examination 
as will enable him to select lands to which there may exist no valid 
Weeeeee claim by pre-emption or otherwise, and to avoid embarrassments 
Sevan and delay consequent upon such conflicts you will also examine 
i iaeen the plats, records, and paper- in your office before the lists of lands 
VegGenrnne so selected are filed, and see that sucl selections are in all respects 
(igeeane free from such objection. 
ease Herewith you will receive the form of a list to be used for selec- 
BEET tion. This form requires the date to be given when the list is filed 
MTT in your office, such date being regarded as the date of selection, so 
mee that in the event of pre-emption or other conflicts the ques- 
see cetiie 370 tion as to priority of right may be properly settled. The 
| lists should bear a regular series of nuinbers from No. 1 and 
| should be signed by the agent. If the list is regular and complete 
| you will enter up the selection- on your books and mark them on 
LHL | the plats, sign the official certificate as to the correctness of the list 
Hh of selections, and, upon receipt of the legal fees thereon (as berein- 
Hie after stated), transmit the same to this office with your current 
Hi monthly returns. 
The register & receiver are each allowed a fee on one dollar for 
HEH each final location of 160 acres, to be paid by the State, and no lists 
HHH of selections will be transmitted to this office until the legal fees 
Te shall have been so paid, the receipt of which you will acknowledge 
Hy in your Official certificate attached to the list, and the receiver will 
hia report the same in the usual manner in his monthly and quarterly 
| TH accounts. i 
ii Very respectfully, C. W. HOLCOMB, 


HHT | Acting Commissioner. 


ge 
PA TEENS 


HH | - Endorsed: Plaintiff’s Exhibit K. John B.' hompson, special ex- 
Hie aminer. Filed Nov. 1, 1886. .T. J. Edwards, clerk. 
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| O71 PLAINTIFF’s Ex. L (WASHINGTON). 


W AsHINGTON, D. C., September 6th, 1882. 
Hon. N. C. McFarland, Commissioner of the General Land Office. 


Str: We respectfully call attention to desert-land entry No. 158 
made by Joseph T. Williams at the Eureka land office, Nevada, em- 
bracing N. E. }-of N. W. 4 of section 3, town. 7, the S. 3 of S. W. 4 
and N. W. 4 of S. W. 4 of section 34, town. 8, and E. 3 of S. E. } of 
section 33, town. 8, range 50 E., M. D. M. 

Mr. Williams made his declaration to enter said tracts May 19, 
1879. Subsequently, to wit, the 26th day of July, 1879, he conveyed 
to the New Philadelphia Silver Mining Company the E. 3 of S. E. 
1 of section 33, town. 8 N., R. 50 east aforesaid, containing eighty 
acres, together with certain water rights, as will more fully appear 
in a copy of his said deed herewith, marked “ Exhibit A,” and for 
which the said company paid the consideration of five thousand 
dollars in gold.. Relying upon the good faith of Williams in per- 
fecting title under the laws of the United States, and thereby 

perfecting its title, the said company erected upon the tract 
372 purchased of him a stamp-mill at an expense of fifty thou- 

sand dollars, and the company or its successors have been in 
uninterrupted possession of the property from the date of purchase 
to the present time. The undersigned, as successors of said mining 
company, having acquired title on the 16th day of September, 1881, 
and learning that Williams was disposed to defeat the conveyance 
which he had ‘made, endeavored to obtain recognition as his as- 
signees, but failed therein, as the correspondence of your office will 
show. We then requested Williams to relinquish and thereby place 
us in a position by which we could acquire title from the United 
States in our own right. His reply was equivocal and such as to 
mnislead us as to his intentions, and persuaded us that he would not 
comply. We thereafter used due diligence to secure such informa- 
tion of any change in the entry as we were entitled to receive, in 
view of the large amount involved, by corresponding with the local 

ofticers at Eureka, as will appear from a letter of our agent 
8373 of 25th July last and the answer thereto from the register 

of the 3d August, copies of which are herewith enclosed, 
marked Exhibits B and C. 

We now learn, upon inquiry of your bureau, that a relinquish- 
ment was executed by Williams on the 20th of May last, was filed 
in the local office on the 9th of June following, and was forwarded 
to your office on the same day, being received there on the 16th of 
same month. 

Further, that on the 4th ultimo the case was reached in the order 
of business, and a letter of cancellation was that day addressed to 
the register and receiver, which was received by them and noted on 
their tract books on the 12th day of the same month, and acknowl- 
edgment of the receipt made on the 21st. It will thus appear that 
at the time of the inquiry made by our agent (July 25th last), the 
purport of which must have been well understood by tie register, 
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as to the status of the Williams entry that officer knew of the re- | 
linquishment filed by Williams, and that, notwithstanding the | 
large interests we had involved, he failed to give to our agent , 
374 that information. We are further informed, by telegraph | 
from Nevada, that simultaneously with the noting of the | 
cancellation on the books of the local office Williams applied to | 
enter the tract of land in question as a State selection, thus show- | 
ing that no time was lost in conveying to him information of the | 
receipt of your letter of cancellation. We now respectfully ask 
that your letter of August 4th, cancelling said desert-land entry 
No. 158, be recalled, and that the said entry be reinstated on the 
records of your office. 

We make this request for these reasons, viz: That as we were as- 
signees of Williams for a valuable consideration of a portion of his 
said entry, he could not, without our knowledge and consent, law- 
fully relinquish to the United States land which he had already dis- 
posed of to us. 

Weare aware that the Department does not recognize assignments 
of this nature to the extent of issuing patent to the assignee, but 
there is nothing in the law regulating the disposal of the desert 

lands which prohibits such sales or transfers, and we believe 
375 it to be within the proper duties of the land department 

to recognize such assignments in the hands of innocent pur- 
chasers to the extent at least of affording them a hearing to show 
cause why their title should not be defeated by reason of the neg- 
lect or bad faith of the original claimant. We ask the reinstate- 
ment of the entry for this firther reason, that the correspondence 
submitted will show that, notwithstanding the large interests held 
by us in a portion of these lands covered by the Williams entry, we 
have not been accorded the information which we sought and which 
it was the duty of the register to give, and which, if given, would 
have enabled us to have taken proper steps to protect ourselves. If, 
on the receipt by the register of the letter written him by our agent 
on the 25th of July last, we had been promptly informed that 
such relinquishment had been filed, we, through our agent, could 
have made application for the land as soon as the notice of cancel- 
lation was received, aS-we were prepared to do, and by aid of attor- 

neys in Washingtén could have notified him by telegraph of 
376 the day when the letter of cancellation left the Department 

and of the day when it should be expected at Eureka. By 
the failure of the register to give this information, either to our 
agent, Mr. Gluyas, at Hot Creek, or to our attorneys at Eureka, we 
have beer deprived of the opportunity which the practice of the 
land department accords to us, and which, in view of our equities, 
we were especially entitled to, and a preference right to enter the 
land has in effect been afforded to Williams. We beg to call par- 
ticular attention to the dates in this case. The relinquishment 
was filed in the local office on the 9th of June, and was transmitted 
by the register on that day. Between that time and the date when 
action was taken in your office we (on the 25th day of July), 
through our agent, asked inforraation of the register as to the con- 
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dition of Williams’ entry and as to whether any change had _ oc- 
' curred relative to the same. We would state in this connection that 
» prior to this date correspondence had been carried on between our 
_ agent and the register, and there can be no room to doubt that the 


latter was fully cognizant of the fact that we were owners of 


877 the land by purchase from Williams and had valuable im- 


provements thereon, and that it was our desire to perfect title 
tothesame. | 

In view of these facts he should, especially at the request of our’ 
agent, have given information of the status of Williams’ entry and 
of so important a procedure to us as the filling of a relinquishment ; 
that he utterly failed to do so is shown by his leiter of August 3d, 
and in view of these circumstances we think it clearly within the 
discretion and the lawful authority of the Commissioner to reinstate 
the entry of Williams, and thereafter to afford us opportunity to 
show cause why the same should not be cancelled, or, if cancelled, 
to afford us opportunity to acquire title to the land and be made 
secure in the large outlay we have made thereon. 

We respectfully ask for early attention to this our application, 
and also desire that tiiis be treated as a protest against the approval 
of the State selection said to have been made by Williams of the 
eightv-acre tract in question, and which is referred to in the fore- 

going,or of any selection or entry in the E. 3 of S. E. fof section 
078 39, town. 8 N., R. 50 E., M. D. M., which the returns from 
the local office may show to have been made. 


Very respectfully, 7 
: FRANZ O. MATTHIESSEN, 
LEBBEUS B. WARD, 
By CURTIS & BURDETT, 
Their Attorneys. 


Endorsed: Plaintiff’s Exhibit L. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T. J. Elwards, clerk. 


379 PLAINTIFF’s Exarpir M. 


2538. 3 
FEBRUARY 24TH. 
Messrs. Abbett and Fuller, 239 Broadway, N. Y. 

GENTLEMEN: We enclose copy of the Commissioner’s decision 
rejecting our application for the reinstatement of the Williams 
desert-land entry. As we intimated in our first interview with you, 
the chances of success in this case were desperate, and while we saw 
a possibility of getting a favorable decision, we were not very hope- 
ful. Weare undecided whether or not to attempt an appeal, and 
doubt whether an appeal will be entertained if we take one; how- 
ever, the case might in any event be taken to the Secretary under 
rules 83 and 84 of the rules of practice. We are inclined to think 
that the best thing to do now is to oppose the State selection as 
having been made on lands occupied by others, and therefore not 
subject to such selection. ‘ 

27—157 | 
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You will observe the closing sentence in the Commissioner’s decis- ‘no 
ion, and in an interview had to-day with the clerk who wrote} wl 
380 up this decision it was hinted that our remedy lay in oppos- ‘th 
ing the State selection. We will at the same time prosecute | )o 
the appeal in the mill-site application, as the two matters will have | 
to be considered together, although they are resting in different divis- | 38 
ions of the General Land Office. We have to-day been engineering | 
to transfer the fight to the pre-emption division, and think we have re 
succeeded. 
We hear nothing from Nevada with reference to the location of a 
portion of the Ernst pre-emption claim. What are your advices 


from that quarter ? al 
Very respectfully, CURTIS & BURDETT. 


Endorsed: Plaintiff’s Exhibit M. John B. Thompson, special ex- 
aminer. Filed Nov. 1, 1886. TT. J. Edwards, clerk. 


381 PraintTiFe’s Exuipit N. John B. Thompson, Special 
| Examiner. 
New York, August 22d, 1883. 


Messrs. Curtis & Burdett, Washington, D. C. 


GENTLEMEN: We are hoping daily to hear that the decision in , 
the mill-site case has been rendered. Our Mr. Gluyas has a nego- 
tiation pending which may materially change the aspect of the dis- 
pute over the water rights, but which we do not wish to act upon 
without knowing whether our right to the mill site is sustained or 


not. : 
Yours truly, | L. B. WARD. 


Endorsed: 5100. L. B. Ward, N. Y.city,N. Y. 22, 23 Aug., ’83. 
My understanding is that this case was to be taken up. N. C. M. 
Y. Rel. to the mill-site case. 194. Ans’d Aug. 23, 83. 8-4. 


5100. 
Avuaust 238p. 


L. B. Ward, Esq., 229 Broadway, N. Y. 


Dear Sir: Iam in receipt of your letter to the firm of the 22d 

7 instant, and personally dic-ate a reply. I find on inquiry at 
382 the Department that owing to the absence of clerks and the _ 
press of business little or no progress had been made with , 
the mill-site case in the-mineral division. I was considerably dis- 
appointed at this, as you will be, and to-day had the Commissioner 
send for the chief of the division and give positive instructions that 
it should be taken up and decided. I am now assured that it will 
be put in hand to-morrow. The Commissioner also gave instruc- 
tions for the head of that division to consult with the chief of the 
pre-emption division as to the (Williams) State location. I know 
from frequent conversations with the latter officer that he will ad- 
vise that the State location of Williams be disallowed, and I think | 
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decis- c as I did when you were here, that.it is only a question of time 
Vrote ;when a favorable decision will be reached. I had strong assurances 


Ppos- 
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‘that the matter would be hurried through. I have been kept at 
: ‘home a great deal of the time since you were here by reason of the 
lave | 
Ivis- | 


illness of Mrs. Curtiss, who is still quite ill,and I have there- 
383 fore been unable to make much headway in the Williams 

contest. Am getting it in shape, however, and will soon be 
ready to prepare a rough of the argument. 

Very respectfully, W. W. CURTIS. 


Endorsed: Plaintiff’s Exhibit N. John B. Thompson, special ex- 
aminer. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


oo4 ' Pr’rr’s Ex. O (WASHINGTON). 


UNITED STATES OF AMERICA, 
DEPARTMENT OF THE INTERIOR, 
WasuHineton, D. C., February 24, 1886. 


Pursuant to section 882 of the Revised Statutes I hereby certify 
that the annexed' papers are true copies of the originals on file in 
this Department (eight papers). 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department of the Interior to be affixed the 
day and year first above written. 2 

[L. 8. ] H. L. MOULDROW, 
| Acting Secretary of the Interior. 
G. M. L. 


Z. S., J. L. MeC. 
Abbett & Fuller, 229 Broadway, New York. 


New York, Feb’y 21, 1882. 
Hon. Noah C. McFarland, Department of the Interior, Washington, 

D. C. 

Sir: We request that your office will give us a hearing if any 
application is made by Joseph T. Williams, Mrs. Sophie Williams, 
William F. Ernst, John D. Ernst, Henry B. Campbell, Lafayette 
Joslyn, Charles Garrett, or their grantees or parties claiming to 
derive title through them, for any of the land or water rights em- 
braced in the deeds and agreements hereinafter mentioned and of 
which copies are enclosed for your examination and to be placed on 
file in your office. 

The lands and water rights in question are embraced in portions 
of sections 28, 29, 33, and 34, township 8 north, range 50 east, Mt. 
Diablo meridian, the premises being in Hot Creek cafion, Nye 
county, Nevada. The mining district is called Hot Creek mining 

district. - , : 
386 The deeds and papers enclosed, to which we call your at- 
tention, areas follows: —-~ 
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1. A deed from Joseph T. Williams, of Hot Creek, Nye county, 
Nevada, to the New Philadelphia Silver Mining Company, a corpo- 
ration of the State of New York, dated July 26, 1879, and recorded 
July 29, 1879, in Book “J” of Deeds, pp. 534 and 535, Nye county, 
Nevada, records. 

2. A deed from the New Philadelphia Silver Minne Company to 
Henry B. Stanton, receiver, dated April 15,1881, and reeorded May 
5, 1881, in Book “K” of Deeds, pp. 474 to 483, inclusive, Nye county, 
Nevada, records. 

3. A deed from Henry B. Stanton, receiver of the New Philadel- 
phia Silver Mining Company, to Franz O. Matthiessen and Lebbeus 
B. Ward, dated September 16, 1881, and recorded November 14, 
1881, in Book “K” of Deeds, pp. 608 to 629, inclusive, Nye county, 
Nevada, records. 

4. An agreement between Joseph T. Williams and wife and La- 
fayette Joslyn, dated April 13, 1876, and recorded April 21, 1876, in 
Book “A” of Miscellany, pp. 420 to 422, inclusive, Nye county, 
Nevada, records. 

5. A deed from Lafayette Joslyn and Charles Garrett to N. S. 
Trowbridge, dated June 23, 1879, and recorded June 24, 1879, in 
Book “J” of Deeds, pp. 515 to 517, inclusive, Nye county, Nevada, 

records. 
387 6. A deed from N.S. Trowbridge to the New Philadelphia 
Silver Mining Company, dated August 19, 1879, and recorded 
August 20, 1879,in Book “ J ” of Deeds, pp. 639 : and 640, Nye county, 
Nevada, records. 

7. A deed from William F. Ernst to Joseph T. Williams, dated 
May 20, 1880, and recorded June 10, 1880, in Book “ K” of Deeds, 
pp. 251 and 252, Nye county, Nevada, records. 

1 send these in consequence of ny conversation with the Com- 
missioner on the 10th inst., when introduced to him by Senator 
McPherson. I then understood from him that the Land Office in 
Washington was the proper place in which to file the claim of Mat- 
thiessen and Ward, and that the mode adopted by me was the proper 
method for bringing it to the attention of the Department. If any 
further action is necessary on my part or if any further information 


is desired I would be much indebted to the Commissioner if he | 


would communicate with me directly, and I will furnish whatever is 
required. 

I have not given the claim as made by us at the present time, be- 
cause I suppose that the office would not desire to be troubled with 
that until a practical question arose by some one making a claim to 

the property adversely to us. 
388 Our claim is not only for lands, but practically for the use 
and control of certain springs and water in Hot Creek cafion 
in the sections named in the first part of my letter. 

The receiver of the New Philadelphia Silver Mining Company, 
Henry B. Stanton, wrote your office June 18, 1881, in reference to 
the desert land (being a portion of section 33 referred to in the first 
part of this letter) for the purpose of protecting the interests of the 
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company of which he was receiver, provided any application should 


be made at your office. 
I have the honor to be, very respectfully, your obedient servant, 


(Signed) : LEON ABBETT, 
Per H.S. 
oo9 This indenture, made the 15th day of April, in the year une 


thousand eight hundred and eighty-one, between the New 
Philadelphia Silver Mining Company, a corporation of the State of 
New York, party of the first part, and Henry B. Stanton, of the city, 
county, and State of New York, as receiver of the said New Phil- 
adelphia Silver Mining Company, appointed by an order of the su- 
preme court of the State of New York for the first judicial depart- 
ment dated on the seventh day of July, 1880, party of the second 
part, witnesseth : 

That the said party of the first part, in compliance with the order 
of said court dated August 3, 1880, for and in consideration of the 
sum of one dollar, lawful money of the United States of America, to 
it in hand paid by the said party of the second part, the receipt 
whereof is hereby acknowledged, has granted, bargained, sold, re- 
mised, released, and forever quitclaimed, and by these presents does 
grant, bargain, sell, remise, release, and forever quitclaim, unto the 
said party of the second part and to his successors and assigns all 
and singular the mines, ten-stamp mill, water rights, together with all 
personal property of every kind and nature whatsoever now owned 

by said company or that may hereafter be acquired by it, to- 
390 = gether with all the real estate owned by said company, with 

the buildings now upon the same or that may hereafter be 
erected thereon, the said real estate being more particularly described 
as follows—that is to say: All that piece or parcel of land, with all 
the right, title, and interest of the said party ofthe first part in and to 
the vein or lode of rock containing precious metals and ores of gold 
and silver therein contained, situate in the Hot Creek mining dis- 
triet, county of Nye and State of Nevada, in the district of land at 
Eureka, containing five acres and fifty-one one-hundredths of an 
acre of land, more or less, and is bounded, described, and plotted as 
follows, with magnetic variations fifteen degrees thirty minutes east, 
to wit: Beginning at a post marked “ No. 1, U. S. survey No. 37,” 
from which the centre of the West Rattlesnake spring bears north 
forty-three degrees ten minutes east at the distance of three hun- 
dred and thirteen feet, and the southwesterly corner of the Jackson 
stone cabin bears north two degrees forty-five minutes west at the 
distance of one hundred and seventy-eight and one-half feet, thence 
from said post No. 1 north forty-five degrees west two hundred feet to 
post “ No. 2, U.S. survey No. 37 ;” thence north forty-five degrees east 

twelve hundred feet to post marked “ No.3, U.S. survey No.37;” 
391 thence south forty-five degrees east two hundred feet to post 

marked “ No.4, U.S. survey No. 37,” from which the location 
monument on the croppings bears west at the distance of one hundred 
and forty-one and one-half feet and the centre of the deep vertical 
shaft bears south eighty-two degrees thirty minutes west at the dis- 


914 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


tance of one hundred and ten feet ; thence from said post No. 4 south 
forty-five degrees west twelve hundred feet to the place of beginning, 
being mining claim or premises described in mineral entry No. 222, 
granted to William G. Smith and Nicholas E. Paine, on file in the 
General Land Office of the United States, numbered 1656, and re- 
corded February 10th, 1876, in vol. 19, pages 161 to 166, inclusive, 
and known and designated as the “ New Philadelphia ledge and 
Co. lode,” and conveyed to said party of the first part by said 
Smith and Paine by deed dated the sixth day of May, 1878, and 
recorded August 19th, 1878, in the office of the recorder of Nye 
county, State of Nevada, in Book J of Deeds, pp. 268 and 269. 
Also all that certain mining property and mining rights situate 
in Hot Creek and Argenta mining districts, Nye county, State of 
Nevada, being twelve hundred feet in length on the croppings 
392 ~=running in a northeasterly direction from a monument here- 
inafter described; also one hundred and forty feet in width 
in a southeasterly direction and three hundred feet in width ina 
northwest direction from said monument, thereby making a surface 
location of twelve hundred feet long and four hundred and forty feet 
wide. This monument is situated near Rattlesnake cafion, Nye 
county, Nevada, five hundred and forty feet in a northwesterly di- 
rection from post No. 4 of United States survey No. 37. This mining 
claim is recorded on the books of the Argenta mining district as 
the “ Lowden Silver Mining Company,” page 21, November 13, 1878, 
being the same property conveyed to the party of the first part in 
this mortgage by Herman Andresen by deed dated August 15, 1879. 

Also all the right, title, and interest of the party of the first part 
hereto of, in, and to that certain mining claim known as the “ Re- 
sumption mining claim,” and more particularly described as follows, 
viz: Consisting of fifteen hundred feet in length and six hundred 
feet in width and situated in Argenta mining district, Nye county, 
Nevada, about thirty-five hundred feet in a northerly direction from 
the Bullion mine, in said district, the said Resumption mining 

claim having been located on the first day of January, A. D. 

393 1879, and duly recorded, as appears from the mining records 

_ of said district,on page —, Book A of said records, being the 

same property conveyed to the party of the first part to this mort- 

gage by H. Andresen by deed dated October 29, 1879, and recorded 

in the office of the recorder of Nye county, Nevada, on November 
5th, 1879, in Book K of Deeds, pages 100, 111, and 112. 

Also all that certain piece or parcel or lot of land situate in Nye 
county, Stateof Nevada, and bounded and particularly described as 
follows, to wit: Commencing at the northeast corner of a certain 
corrall in Hot Creek, Nye county, Nevada, known as the “ Wall Cor- 
rall,” running thence northwesterly to the southeast corner of the 
garden formerly belonging to L. Joslyn; thence following the north- 
erly line of said garden fence around and to the south west corner of 
said garden; thence in a direct line with the line of said garden 
fence nearly south to the southerly line of section No. —; thence 
easterly to an extended line of the easterly line of said Wall Cor- 
rall; thence northerly to the place of beginning, being the property 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 215 


heretofore owned by Garrett and Joslyn and known as Joslyn’s sta- 
tion -at Hot Creek, Nye county, Nevada, and conveyed to the 
394 party of the first part to this deed by N.S. Trowbridge by 
deed dated August 19, 1879, and recorded in the office of the 
recorder of Nye county, Nevada,in Book II of Deeds, pages 639 and 
640, on August 20, 1879. 

Also all the right, title, and interest of the party of the first part 
hereto of, in, and to all that certain lot, piece, or parcel of land con- 
taining eighty acres, situated in Hot Creek, Nye county, Nevada, and 
more particularly described as follows, viz., being the east 4 of south- 
east quarter of section thirty-three, township eight north, range 50 
east, Mount Diablo meridian, with the exclusive use or right to use 
all the water needed by the said party of the first part to this deed, 
their successors or assigns, to supply such mills and other metal- 
lurgical works which the said party of the first part, their successors 
or assigns, may construct or cause to be constructed or erected on 
said premises in said Hot Creek mining district or that may be 
needed by them, their successors or assigns, for domestic, smelting, 
milling, mining, or other uses in the prosecution of their business 
as a milling and mining company, said water to be taken from the 
streams and springs upon the ranch or lands of Joseph T. Williams, 
known as the Hot Creek ranch and springs, at Hot Creek, Nye 

county, Nevada, and to be conveyed in pipes to said premises 
395 and reduction works, being’ the same premises conveyed to 

the New Philadelphia Mining Company by said Joseph T. 
Williams by deed dated July 26, 1879, and recorded in the office of 
the recorder of Nye county, Nevada, in Book J of Deeds, at pp. 534 
and 535, on July 29, 1879. 

Also all that certain tract of land situate, lying, and being in Rat- 
tlesnake canon, Nye county, Nevada,-and known as survey No. 935, 
of Nye county, and recorded in Book B of Surveys, on page No. 341, 
and more particularly described by said survey, being the same 
property conveyed to thesaid party of the first part hereto by Alfred 
Kimber by deed dated October 4, 1878, and recorded in the office of 
the recorder of Nye county, Nevada, in Book J of Deeds, pages 321 
and $22, on October 5th, 1878. 

Also all the right, title, and interest of the party of the first part 
hereto of, in, and to all that certain lot, piece, or parcel of land situ- 
ate in Nye.county, Nevada, bounded and described as follows, viz., 
bearing expressed from a true meridian, magnetic variation sixteen 
and one-half degrees east: Beginning at No. (1), a monument about 
eighty rods northwest of headland of narrow canon, about one-half 
mile southwest of hoisting works of the New Philadelphia Silver 

Mining Company, in Rattlesnake canon, Nye county, Nevada, 
396 running forty chains south fifty-two degrees west to No. (2) 

monument, on north slope of hill; thence forty chains south 
thirty-eight degrees east along north side and ridge of summit over- 
looking basin to No. (3) monument; thence forty chains north fifty- 
two degrees east to monument No. (4), on south slope of hill; thence 
north thirty-eight degrees west along west boundary of survey made 
for H. R. Lounsberry to place of beginning, containing one hun- 
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dred and sixty acres of land and known as survey No. 987, &c., being 
the same property conveyed to the party of the first part to this 
mortgage by J.T’. Rook by deed dated October 22, 1878, and recorded 
in the office of the recorder of Nye county, Nevada, in Book J of 
Deeds, at pp. 363 and 364, on November 5, 1878. 

Also all the right, title, ‘and interest of the party of the first part 
hereto of, in, and to all that certain tract of land situated in Nye 
county, State of Nevada, in Rattlesnake canon, about ten miles north 
from Tybo, Nye county, Nevada, bounded and described as follows, 
viz., bearings expressed from a true meridian, magnetic variation 
sixteen and one-half degrees east: Beginning at No. (1), a tall pine 
tree on north side of narrow canon about one-quarter mile south west 

from the hoisting works of the New Philadelphia Silver Min- 
397 ing Company, in Rattlesnake canon, running south fifty-two 

degrees west; thence fifty-five chains along bed of canon to 
monument No. (2) and bluff at head of canon; thence south thirty- 
eight degrees east twenty-nine and nine one-hundredths chains to 
No. (3) monument, on east side of summit of wooded hill; thence 
north fifty-two degrees east fifty-five chains along east side of sum- 
mit to No. (4) monument; thence north thirty-eight degrees west 
twenty-nine and nine one-hundredths chains to the place of begin- 
ning, containing one hundred and sixty acres of land and known as 
survey No. 938, &c, being the same property conveyed to the party 
of the first part by H. R. Lounsberry by deed dated October 22, 1878, 
and recorded in the office of the recorder of Nye county, Nevada, on 
the 1st November, 1878, in Book J of Deeds, pp. 359 and 360. 

Also ail that certain lot, piece, or parcel of land situate, lying, and 
being in the Hot Creek mining district, county of Nye and State of 
Nevada, and bounded and particularly described as follows, to wit, 
being survey No. 944 of Nye county surveys, and recorded in Book B 
of Surveys, page 346, Nye county records, and more particularly de- 

scribed by said survey, being the same property conveyed to 
598 the party of the first part by Henry Stammers by deed dated 

November 26, 1878, and recorded December 18, 1878, in the 
office of the recorder of Nye county, Nevada, in Book J of Deeds, 
pp. 627 and 628. 

Also all that piece, parcel, or lot of land situate, lying, and being 
in the Hot Creek mining district, county of Nye and State of Ne- 
vada, bounded and described as follows, to wit, being survey No. 
945 of Nye county surveys and recorded in Book B of Surveys, page 
347, Nye county records, and more particularly described by said 
survey, being the property conveyed to the party of the first part by 
Florenz Mayer by deed dated November 26, 1878, and recorded De- 
cember 18, 1878, in Book J of Doods, pp. 625 and 626 of the records 
of Nye county, Nevada. 

Also all that certain lot, piece, or pareél of land situate, lying, and 
being in. the Hot Creek mining district, county of Nye and State of 
Nevada, and bounded and described as follows, to wit, being Nye 
county survey No. 946, recorded on page 345 of Book B of Surveys, 
Nye county records, and more particularly described in said survey, 
being the same property conveyed to the party of the first part by 
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Herman Andresen by deed dated November 26, 1878, and recorded 
in the office of the recorder of Nye county, Nevada, in Book J of 
Deeds, pp. 626 and 627. 
399 Also all the right, title, and interest of the party of the first 
part of, in, and to a certain mining claim and location known 
as the Chieftain mine, situated in the Hot Creek mining district, 
Nye county, Nevada, being a surface location fifteen hundred feet 
long and six hundred feet wide, bounded on the east by the Boston 
and Alturas mines and located by the party of the first part January 
8, 1880, and the record whereof is contained in folio 297 of the books 
of the Hot Creek mining district, Nye county, Nevada, dated Jan- 
uary 9, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and:to a certain mining claim and location known as the 
Huron mine, situated in the Hot Creek mining district, Nve county, 
Nevada, about three miles south of Hot Creek and near the mouth 
or outlet of Old Dominion cafion, being a surface location fifteen 
hundred feet long by six hundred feet wide, said claim having been 
located by the party of the first part January 10, 1880, the record 
of which is to be found on folio 298 of the books of the Hot Creek 
mining district, Nve county, Nevada, under date January 11, 1880. 

Also all the right, title, and interest of the party of the first part of, 
in, and to a certain mining claim and location known as the Supe- 

rior mine, situate on top of Kevstone Mountain, one mile 
400 southwest of Rattlesnake Cafion spring, in Hot Creek mining 

district, Nye county, Nevada, being a surface location fifteen 
hundred feet long and six hundred feet wide, and located by the 
party of the first part January 10, 1880, and the record whereof is 
contained in folio 299 of the books of Hot Creek mining district, 
Nye county, Nevada, dated January 11, 1880. 

Also all the right, title, and interest-of the party of the first part 
of, in, and toa certain mining claim and location known as the 
Harmony Mining Company (formerly the J. T. Rook mine), situate 
near the spring in Rattlesnake cafion, in the Hot Creek mining dis- 
trict, Nye county, Nevada, and bounded on the north by the Low- 
den and Broadway mines and on the east by the New Philadelphia 
mine, Leing. a surface location one thousand feet long and six hun- 
dred feet wide, said claim having been located by the party of the 
first part January 1, 1880, the record of which is to be found on folio 
292 of the books of the Hot Creek mining district, Nye county, Ne- 
vada, under.date January 2, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as 
the Oregon Mining Company (formerly the “ Hercules ”), situate 

near the spring in Rattlesnake canon, Hot Creek — district, 

401 Nye county, Nevada, being a surface location of six hundred 

feet square, located by the party of the first part January 1, 

1880, the record whereof is to be found on folio 291 of the books of 

the Hot Creek mining district of Nye county, Nevada, under date of 
January 2, 1880. | 

Also all tie right, title, and interest of the party of the first part 
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of, in, and to a certain mining claim and location known as the 
Crystal mine (formerly the Keystone), situate on what is known as 
Keystone Mountain, about one mile southwest from the Rattlesnake 
Canon spring, in the Hot Creek mining. district, Nye county, Ne- 
vada, being a surface location fifteen hundred feet long and six 
hundred feet wide, located by the party of the party of the first part 
January 8th, 1880, the record whereof is to be found on folio 296 of 
books of Hot Creek mining district, Nye county, Nevada, under date 
of January 9, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the 
Boston mine, situate on Keystone Mountain, in Hot Creek mining 
district, Nye county, Nevada, and is bounded on the north by the 

Alturas mine, one-half mile south of Rattlesnake canon, 
402 being a surface location fifteen hundred feet long and six 

hundred feet wide and located by the party of the first part 
January 8, 1880, the record whereof is to be found on folio 295 of 
the books of the Hot Creek mining district, Nye county, Nevada, 
under date January 9, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the Mis- 
souri Mining Company (“formerly the N. E. Paine mine”), situated 
on the south side of Rattlesnake canon about one hundred yards 
above the spring in Rattlesnake cafion, in Hot Creek mining dis- 
trict, Nye county, Nevada, being a surface location fifteen hundred 
feet long and six hundred feet wide, located by the party of the first 
part January 8, 1880, the record whereof is to be found on folio 294 
of the books of Hot Creek mining district, Nye county, Nevada, under 
date of January 9th, 1880. 

Alsv all the right, title, and interest of the party of the first part 
of, in, and toa certain mining claim and location known as the 
Rapidan Mining Company (formerly called the “Lulu” mine), 
situate ten feet south of post No. 38, about three hundred feet south 
of the spring in Rattlesnake canon, in Hot Creek mining district, 
Nye county, Nevada, being a surface location twelve hundred feet 
long and six hundred feet wide, located by the party of the first 

part January 3rd, 1880, the record whereof is to be found on 
403 folio 298 of the books of the Hot Creek mining district, Ne- 

. vada, under date of January 4, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location called and known 
as the Alturas mine, the record whereof is found on the books of 
the Hot Creek mining district, Nye county, Nevada. 

And also all that certain mining property and mining rights situ- 
ated in Hot Creek mining district, county of Nye ana State of Ne- 
vada, being (1,000) one thousand feet in length, on the mineral- 
bearing lead or lode, running in a northeasterly direction (745) seven 
hundred and forty-five feet, in a southwesterly direction (255) two 
hundred and fifty-five feet from a monument, which monument is 
situated near Rattlesnake canon, Nye county, Nevada, and is on 
the extended boundary line lying in a northeasterly direction of 
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United States survey No. 37, post No. 4, eight hundred feet to a 
point on the boundary line of the “ Broadway ” location; thence in 
a southeasterly direction one hundred and ten feet to the location 
monument of this the “Ophir mine;” also (300) three hundred feet 
in a southeasterly direction and (110) one hundred and ten feet in a 
northwesterly direction, making (410) four hundred and ten feet in 

width, and running the whole length of the (1,000) one thou- 
404 sand feet, thereby making a surface location of one thousand 

feet In length and four hundred and ten feet in width and 
known as the “ Ophir mine.’ 

And also all hoisting and pumping works, machinery and engines, 
steam-engines, tools, machinery of every kind, chemicals, and equip- 
ments, together with all ore taken from the mines of the party of 
the first part, now owned or hereafter to be owned by said company 
or in anywise belonging or appertaining to their said mines, mills, 
and property, and all privileges, rights, and franchises now owned 
by said company or which shall hereafter be owned by it, and all 
subsequently acquired real estate and mines, together with all the 
dips, spurs, and angles, and also all the metals, ores, gold and silver 


. bearing quartz rock and earth thereon, and all the rights, privi-_ 


leges, and franchises thereto incident, appended, and appurtenant 
or therewith usually had and-enjoyed ; and also all and singular 
the tenements, hereditaments, and appurtenances thereto belonging 
or in anywise appertaining, and the rents, issues, and profits thereof ; 
and also all the estate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
said party of the first part of, in, or to the said premises and every 
part and parcel thereof, with the appurtenances: 
405 To have and to hold all and singular the said premises, 
together with the appurtenances and privileges thereto inci- 
dent, unto the said party of the seconiL part, his successors and as- 
signs forever. 
In witness whereof the said party of the first part has caused its 
corporate seal to be hereto affixed and these presents to be subscribed 


by its president, vice-president, treasurer, and secretary. 
NEW PHILADELPHIA SILVER 


MINING COMPANY, 
By GEO. D. HYDE. 
: GEO. D. HYDE, President. 
[CORPORATE SEAL. ] NICHOLAS E. PAINE, 
: Vice-President New Philadelphia Company. 
WM. G. SMITH, Treasurer. 
ALFRED KIMBER, Secretary. 


Signed and sealed in presence of— 
CHARLES NETTLETON. 
CHARLES EDGAR MILLS. 


STaTE OF NEw YORK, \ ss: 
City and County of New York, 


Be it remembered that on this 16th day of April, 1881, A. D., be- 
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fore me, Charles Nettleton, a commissioner of the State of Nevada 
in and for the State of New York, residing in said city of New York, 
personally appeared George D. Hyde, the president of the New 
406 Philadelphia Silver Mining Company; Nicholas E. Paine, the 
vice-president of said company ; William G. Smith, the treas- 
urer of said company, and Alfred Kimber, the secretary of said com- 
pany, to me respectively personally known to be such officers, who, 
being by me severally duly sworn, did each for himself depose and 
say that he, the said George D. Hyde, resides in the city of New 
York, and is the president of said New Philadelphia Silver Mining 
Company; that he, the said Nicholas E. Paine, is the vice-president 
of said company, and resides in the county of Westchester, State of 
New York; that he, the said William G. Smith, is the treasurer of 
said company, and resides in the city of New York, and that he, the 
sald Alfred Kimber, is the secretary of said company, and resides in 
the city of New York; and they did further, each for himself, de- 
pose and say that they know the corporate seal of said company ; 
that the seal affixed to the foregoing instrument is such corporate 
seal; that it was so affixed thereto by order of the board of directors 
of said company, and that they, the said George D. Hyde, Nicholas 
E. Paine, William G. Smith, and Alfred Kimber, signed their names 
thereto by order of said board of directors as the president, vice- 
president, treasurer, and secretary of said company, respectively ; 
and they, each for himself, as such president, vice-president, 
407 _ treasurer, and secretary, at the same time duly acknowledged 
the foregoing deed to be the voluntary act and deed of said 
company for the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 16th day of April, A. D. 1881. 
CHARLES NETTLETON, 
[COMMISSIONER'S — Commissioner for Nevada in New York, 
SEAL. | 117 Broadway, N. Y. City. 


(Endorsed :) Tire New Philadelphia Silver Mining Company to 
Henry B. hanes, rec’r. Deed dated April 15th, 1881. Recorded 
at request of R. Gluyas May doth, A. D. 1881, at 45 minutes past 10 
a.m., in Liber K of Deeds, pages 474, 475, 476, 477, 478, 479, 480, 
481, 482, and 483, Nye county, Nevada, records. M. R. Delano, 
Co. recorder. H. B. Stanton, receiver, 198 Broadway, N. Y. 1882- 
16042-3. 


408 : L. Joslyn e¢ al. 
to 
N. 8. Trowbridge. 


This indenture, made the twenty-third day of June, in the year 
of our Lord one thousand eight hundred and seventy-nine, between 
Lafayette Joslyn, of Hot Creek, Nye county, Nevada, and Chas. Gar- 
rett, of Tybo, same county and State, the parties of the first. part, 
and N.S. “Trowbridge, of T'ybo, same county and State, the party of 
the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
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the sum of twenty-four hundred dollars, gold coin of the United 
States of America, to them in hand paid by the said party of the 
second part, the receipt whereof is hereby acknow!edged, do by these 
presents remise, release, and forever quitclaim unto the said party 
of the second part and to his heirs and assigns all that certain lot, 
piece, or parcel of land situate in the said county of Nye, State of 
Nevada, and bounded and particularly described as follows, to wit: 

Commencing at the northeast corner of a certain corrall in Hot 
Creek, Nye county, Nevada, known as the “ Wall corrall,” running 
thence’ northwesterly to the southeast corner of the garden belong- 

ing to said first parties; thence following the northerly line 
409 of said garden fence around and to the southwest corner of 

said garden; thence in a direct line with the line of said gar- 
den fence nearly south to the southerly line of quarter section No. 
—); thence easterly to an extended line of the easterly line of said 
Wail corral/; thence northerly to point of beginning, being known 
as Garrett-& Josiyn station, at Hot Creek, Nye county, Nevada, to- 
gether with’ all and singular the tenenents, hereditaments, and 
appurtenances thereunto belonging or 10 anywise appertaining, and 
the reversion and reversions, reinainder and remainders, rents, Issues, 
and profits thereof: 

To have and to hold all and singular the said premises, together 
with the appurtenances, unto the said party of the second part and 
to his heirs and assigns forever. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

CHARLES GARRETT. a 
LAFAYETTE JOSLYN. SEAL. | 


Signed, sealed, and delivered in the presence of—interlineations 


made before signing— 
D. M: BRANNAN. 


STATE OF NEVADA, 7 
County of Nye, 

410 On this twenty-third day of June, A. D. one thousand eight 

hundred and seventy-nine, before me, George Turin,a notary 


public in and for said county, residing therein, duly commissioned 


and sworn, personally appeared Charles Garrett and La Fayette Jos- 
lyn, personally known to me to be the same persons described in 
and who executed the annexed instrument, as named in the annexed 
instrument as the parties thereto, and therein described as the par- 
ties executing the same by said attorney, and the said Chas. Garrett 
— La Fayette Joslyn acknowledged to me that they executed the 
same freely and voluntarily and for the uses and purposes therein 
mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in said county, the day and year in this 


certificate first above written. 
| GEORGE TURIN, 
[SEAL.] Notary Public. 
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Recorded, at the request of N.S. Trowbridge, June 24th, at 10 
minutes past 12 m. 
GEORGE ERNST, Recorder, 

By W. 8S. BRYDEN, Deputy. 


STATE OF NEVADA, 
County of Nye, ; “i 
411 I, M. R. Delano, county recorder in and for said county, do 
hereby certify the foregoing to be a full, true, and correct 
copy of a deed from Charles Garrett and L. Joslyn to N.S. Trow- 
bridge, as appears of record in Book J of Deeds, pp. 515, 516, and 
517, Nye county, Nevada, records. 
In witness whereof I have hereunto set my hand and affixed my 


official seal this 22nd day of August, A. D. 1881. 
M. R. DELANO, 


[L. s.] Co. Recorder. 


(Endorsed :) Copy deed from Garrett & Joslyn to N.S. Trowbridge. 
Dated June 23d. 1879. 1882. 16042-7. 


412 This indenture, made the nineteenth day of August, in the 

year of our Lord one thousand eight hundred. and seventy- 
nine, between N.S. Trowbridge, of Tybo, Nye county, Nevada, the 
party of the first part, and the New Philadelphia S. M. Co., a corpo- 
ration organized under and by virtue of the laws of the State of 
New York, the party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of twenty-four hundred dollars, legal coin of the United 
States of America, to him in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, does by 
these presents remise, release, and forever quitclaim unto the said 
party of the second part and to its heirs and assigns all that certain 
lot, piece, or parcel of land situate in the said county of Nye, State of 
Nevada, and bounded and particularly described as follows, to wit: 
Commencing at the northeast corner of a certain corrall in Hot 
Creek, Nye county, Nevada, known as the “ Wall corrall,” running 
thence northwesterly to the southeast corner of the parden formerly 
belonging to L. Joslyn; thence following the northerly line of said 

garden fence around and tothe southwest corner of said gar- 
413 den; thence in a direct line with the line of said garden 

fence nearly south to the southerly line of section No. —; 
thence easterly to an extended line of the eusterly line of said “ Wall 
corrall;” thence northerly to place of beginning, being the prop- 
erty heretofore owned by Garrett & Joslyn and known as Joslyn’s 
station, at Hot Creek, Nye county, Nevada, together with all and 
singular the tenements, hereditaments, and appurtenarces thereunto 
belonging or in anywise appertaining and the reversion and _ rever- 
sions, remainder and remainders, rents, issues, and profits thereof : 

To have and to hold all and singular the said premises, together 
with the appurtenances, unto the said party of the second part and 
to its heirs and assigns forever. 
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In witness whereof the said party of the first part has hereunto 


set his hand and seal the day and year first above written. 
N. S. TROWBRIDGE. [skEat.] 


Signed, sealed, and delivered in the presence of— 


STATE OF NEVADA, oe 
County of Nye, \ | 

On this nineteenth (19) day of August, A. D. one thousand eight 

hundred and seventy-nine, before me, George Turin, a notary 

414 public:in and for said Nye county, residing therein, duly 

commissioned and sworn, personally appeared N.S. Trow- 

bridge, known to me to be the person described in, whose name is 

subscribed to, and who executed the within instrument, and did 

duly acknowledge to me that he executed the same for the uses and 

purposes therein mentioned. 
In: witness whereof I have hereunto set my hand and 
[SEAL.] affixed my official seal, at my office, in the said county of 
Nye, the day and year last above written. 
GEORGE TURIN, 
Notary Public. 


Recorded, at request of N. S. Trowbridge, August 20th, 1879, 
at 11 minutes past 2 p. m., Book 1, pp. 639 and 640. 
ne oe ) GEORGE ERNST, 
Co. Recorder. 


STATE OF NEVADA, 
County of Nye, } ss 
I, M. R. Delano, county recorder for the county of Nye and State 
of Nevada, do hereby certify that the foregoing is a true, full, and 
correct copy of a deed from N.S. Trowbridge, of Tybo, Nevada, of 
the Joslyn property at Hot Creek, Nye-county, Nevada, to the New 
Philadelphia Silver Mining Company, dated 19th day of August, 
1879, and recorded in my office the 20th day of August, A. D. 1879, 
in Liber “ I,” at pages 639 and 640. 
415 In witness whereof I have hereunto set my hand and 


affixed my official seal this the 2nd day of April, A. D. 1881. 
Cy Sas M. R. DELANO, 


County Recorder. 


(Endorsed :) Copy deed from N.S. Trowbridge to the New Phila- 
delphia Silver Mining Company. Dated August 19,1879. 1882. 
16042-6. 

This indenture, made the twenty-sixth day of July, in the year 
of our Lord one thousand eight hundred and seventy-nine, between 
Joseph T. Williams, of Hot Creek, Nye county, Nevada, the party of 
the first part, and the New Philadelphia Silver Mining Company, a 
corporation duly organized under the laws of the State of New York, 

arty of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of five thousand dollars, gold coin of the United States of 


- 
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America, to him in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, has granted, bargained, 
sold, remised, released, conveyed, and quitclaimed, and by these 
presents does grant, bargain, sell, remise, release, convey, and quit- 
claim, unto the said party of the second part and to their suc- 
416 __cessors and assigns forever all the right, title, interest, estate, 
claim, and demand, both in law and in equity, of the said 
party of the first part in and to that certain lot, piece, or parcel of 
land, containing eighty acres, situated in Hot Creek, Nye county, 
Nevada, and more particularly described as follows, viz., being the 
E. 3 of S. E. } of sec. 33, township 8 N., range 50 E., Mt. Diablo 
meridian, together with the exclusive use or right to use all the 
rater needed by the said party of the second part, their successors 
or assigns, to supply such mills and other metallurgical works which 
the said party of the second part, their successors or assigns, may 
construct or cause to be erected or constructed on said premises in 
said Hot Creek mining district or that may be needed by them, 
their successors or assigns, for domestic, smelting, milling, mining, 
or other uses in the presecution of their business as a milling and 
mining company, said water to be taken from the streams and 
springs upon the ranch or lands of the said party of the first part, 
known as the Hot Creek ranch and springs, at Hot Creek, Nye 
county, Nevada, and to be conveyed in pipes to said premises 
and reduction works, said party of the first part hereby bind- 
ing himself, his heirs, executors, and assigns, not to give or 
sell to any other party the right to use any of the said 
417 _—water, excepting such water as J. W. Merritt may need for a 
ten (10) stamp mill, to be used only for the reduction of ores 
from his own mines, provided that said Merritt erects said mill be- 
fore January Ist, 1880, together with all the rights, privileges, and 
franchises thereto incident, appendant, and appurtenant or there- 
with usually had and enjoyed; and also all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging and 
the rents, issues, and profits thereof, and also all the estate, right, 
title, interest, and possession, claim, and demand whatsoever of the 
said party of the first part of, in, and to the said premises and every 
part and parcel thereof; to have and to hold all and singular the 
premises, with the appurtenancesand privileges thereto incident, unto 
the said party of the second part, their successors and assigus forever ; 
and the party of the first part, for himself and his heirs, doth hereby 
agree to and with the said party of the second party that he has full 
right and power to sell and convey the said premises and water 
rights, and that the said premises are now free and clear from all 
incumbrances, sales, or mortgages made or suffered by said party of 
the first part. 


418 In witness whereof the said party of the first part has here- 
unto set his hand and seal the day and year first above 
written. , JOSEPH T. WILLIAMS. §[sEat.] 


Signed, sealed, and delivered in the presence of— 
N.S. TROWBRIDGE, 
J. E. CLAYTON. 
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STATE OF NEVADA, ey 
County of Eureka, 


On this 26th day of July, A. D. one thousand eight hundred and 
seventy-nine, personally appeared before me, C. G. Hubbard, notary 
public in and for the said county of Eureka, Joseph T. Williams, 
whose name is subscribed to the annexed instrument as a_ party 
thereto, personally known to me to be'the same person described in 
and who executed the said annexed instrument as a party thereto ; 
and said Joseph E. Williams duly acknowledged to me that he ex- 
ecuted the same freely and voluntarily and for the uses and _pur- 
poses therein mentioned. - 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in the certificate first above writ- 

ten. 
419 CHAS. G. HUBBARD, 
Notary Public. 


Recorded, at request of N.S. Trowbridge, July 29th, A. D. 1879, at 
43 min. past 1 p. m., in Book J of Deeds, pp. 534 & 535, Nye county, 


Nevada, records. 
| GEO. ERNST, Ree’r, 
By W.S. BRYDEN, Deputy. 


$4. 


(Endorsed :) Deed. Joseph y\T. -Williams to New Philadelphia 
Silver Mming Company. Copy. Dated July 26, 1879. 


420 <dAgreement—ZJ. T. Williams and Wife with Lafayette Joslyn. 


Article of agreement, made this 13th day of April, A. D. 1876, 
witnesseth : 

That whereas Joseph T. Williams and Lafayette Joslyn, of Hot 
Creek township, in the county of Nye, State of Nevada, have had 
prior to tnis date a conflicting claim to certain lands in this pre- 
cinct of Hot Creek county and State aforesaid, sec. 33, township 8 
N., range 50 E., Mt. Diablo base and meridian, said conflicting claims 
being now before the United States agent at Eureka, wherein said 
conflicting claims are situated, and the said Joseph T. Williams 
claiming rights of pre-emption as the plaintiff and the said Lafay- 
ette Joslyn claiming as defendant: Now, itis hereby fully understood 
and agreed that the said J.T. Williams and his wife, Sophie Williams, 
as parties of the first part, agree to and with the said Lafayette Jos- 
lyn, the party of the second part, for consideration hereinafter spec- 
ified, that they will give him all ground outside of the main fence 

southerly of the meadows westerly and easterly below the 
421 corrall. known as the “ Wall ox corrall”—that is to say, 

sufficient to hold said corrall, with all buildings situated 
therein, such as fencing, buildings, and improvements, the true in- 
tent and meaning being that the said Joslyn shall have a good and 
sufficient deed for all lands southerly from the fence and easterly 
sufficient to hold the said Wall corrald ; and the said parties of tae first 
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America, to him in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, has granted, bargained, 
sold, remised, released, conveyed, and quitclaimed, and by these 
presents does grant, bargain, sell, remise, release, convey, and quit- 

claim, unto the said party of the second part and to their suc- 
416 __cessors and assigns forever all the right, title, interest, estate, 

claim, and demand, both in law and in equity, of the said 
party of the first part in and to that certain lot, piece, or parcel of 
land, containing eighty acres, situated in Hot Creek, Nye county, 
Nevada, and more particularly described as follows, viz., being the 
E. 3 of S. E. 4 of sec. 33, township 8 N., range 50 E., Mt. Diablo 
meridian, together with the exclusive use or right to use all the 
water needed by the said party of the second part, their successors 
or assigns, to supply such mills and other metallurgical works which 
the said party of the second part, their successors or assigns, may 
construct or cause to be erected or constructed on said premises in 
said Hot Creek mining district or that may be needed by them, 
their successors or assigns, for domestic, smelting, milling, mining, 
or other uses in the presecution of their business as a milling and 
mining company, said water to be taken from the streams and 
springs upon the ranch or lands of the said party of the first part, 
known as the Hot Creek ranch and springs, at Hot Creek, Nye 
county, Nevada, and to be conveyed in pipes to said premises 
and reduction works, said party of the first part hereby bind- 
ing himself, his heirs, executors, and assigns, not to give or 

sell to any other party the right to use any of the said 
417 water, excepting such water as J. W. Merritt may need for a 

ten (10) stamp mill, to be used only for the reduction of ores 
from his own mines, provided that said Merritt erects said mill be- 
fore January Ist, 1880, together with all the rights, privileges, and 
franchises thereto incident, appendant, and appurtenant or there- 
with usually had and enjoyed; and also all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging and 
the rents, issues, and profits thereof, and also all the estate, right, 
title, interest, and possession, claim, and demand whatsoever of the 
said party of the first part of, in, and to the said premises and every 
part and parcel thereof; to have and to hold all and singular the 
premises, with the appurtenancesand privileges thereto incident, unto 


' the said party of the second part, their successors and assigns forever ; 


and the party of the first part, for himself and his heirs, doth hereby 

agree to and with the said party of the second party that he has full 

right and power to sell and convey the said premises and water 

rights, and that the said premises are now free and clear from all 

incumbrances, sales, or mortgages made or suffered by said party of 
the first part. 


418 In witness whereof the said party of the first part has here- 
unto set his hand and seal the day and year first above 
written. JOSEPH T. WILLIAMS. [seat.] 


Signed, sealed, and delivered in the presence of— 
N.S. TROWBRIDGE, 
J. E. CLAYTON. 
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STATE OF NEvaDA, Me 
County of Eureka, 


On this 26th day of July, A. D. one thousand eight hundred and 
seventy-nine, personally appeared before me, C. G. Hubbard, notary 
public in and for the said county of Eureka, Joseph T. Williams, 
whose name is subscribed to the annexed instrument as a_ party 
thereto, personally known to me to be the same person described in 
and who executed the said annexed instrument as a party thereto ; 
and said Joseph E. Williams duly acknowledged to me that he ex- 
ecuted the same freely and voluntarily and for the uses and pur- 
poses therein mentioned. - 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in the certificate first above writ- 

ten. 3 
419 CHAS. G. HUBBARD, 
Notary Public. 


Recorded, at request of N. S. Trowbridge, July 29th, A. D. 1879, at 
43 min. past 1 p. m., in Book J of Deeds, pp. 534 & 535, Nye county, 


Nevada, records. 
: GEO. ERNST, Ree’r, 
By W. 8S. BRYDEN, Deputy. 
$4. 


(Endorsed :) Deed. Joseph. T.. Williams to New Philadelphia 
Silver Mining Company. Copy. Dated July 26, 1879. 


420 Agreement—ZJ. T. Williams and Wife with Lafayette Joslyn. 


Article of agreement, made this 13th day of April, A. D. 1876, 
witnesseth : 

That whereas Joseph T. Williams and Lafayette Joslyn, of Hot 
Creek township, in the county of Nye, State of Nevada, have had 
prior to this date a conflicting claim to certain lands in this pre- 
cinct of Hot Creek county and State aforesaid, sec. 33, township 8 
N., range 50 E., Mt. Diablo base and meridian, said conflicting claims 
being now before the United States agent at Eureka, wherein said 
conflicting claims are situated, and the said Joseph T. Williams 
claiming rights of pre-emption as the plaintiff and the said Lafay- 
ette Joslyn claiming as defendant: Now, it is hereby fully understood 
and agreed that the said J.T. Williams and his wife, Sophie Williams, 
as parties of the first part, agree to and with the said Lafayette Jos- 
lyn, the party of the second part, for consideration hereinafter spec- 
ified, that they will give him all ground outside of the main fence 

southerly of the meadows westerly and easterly below the 
421 corrall known as the “ Wall ox corral/”—that is to say, 

sufficient to hold said corrall, with all buildings situated 
therein, such as fencing, buildings, and improvements, the true in- 
tent and meaning being that the said Joslyn shall have a good and 
sufficient deed for all lands southerly from the fence and easterly 
sufficient to hold the said Wall corral ; and the said parties of tae first 
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part agree further to give, by good and sufficient deed, the follow- 
ing-described piece or parcel of land—that is to say, land inside of 
the main fence northerly, said piece of agricultural land being 
Lt | | measured and described as follows: 

HY Commencing at the main fence of lower meadow S. W. corner and 
| running northerly 114 feet; from thence east by south 244 feet ; 
from thence southeast 3234 feet; from thence south bearing west 
260 feet, and from thence in a direct line to place of beginning, 
containing in all about two acres, more or less. 

It is also hereby understood and agreed that the said Joslyn shall 
have sufficient water for irrigating purposes on said land inside of 
main fence, provided, however, he shall return said water on the 
ineadow or towards its main channel without diversion. Now, for 

and in consideration of the obligation of the said J. T. Wil- 
422 _liams and his wife, the said Lafayette Joslyn does hereby agree 

to withdraw, quitclaim all or any suit at law as pre-emptor to 
the said meadow or lands now in litigation at Hot Creek, in the county 
ot Nye, State of Nevada, between himself and the said parties of the 
first part—that is to say, he will relinquish all right and title to the 
said conflicting claim of public lands hereinbefore mentioned, as 
also for and in consideration of the premises hereinbefore specified 
the said Joslyn is to let, have unto the said Williams 20 loads of 
stable manure from his stable dump—that is to say, loads that two- 
horse wagon will carry, meaning the ordinary loads that two-horses 
will pull. 

In witness whereof we have hereunto interchanged and set our 
hands and seals this 18th day of April, A. D. 1876. 


JOSEPH T. WILLIAMS. ear] 


SOPHIA WILLIAMS, SEAL. 
LAFAYETTE JOSLYN. SEAL. | 


Bond. 


Know all men by these presents that we, Joseph T. Williams, for 
himself and for his wife, Sophie Williams, as parties of the first 
part, and Lafayette Joslyn, as party of the second part, all of the 

3 township of Hot Creek, in the county of Nye and State of 
423 Nevada, are held and firmly bound each to the other in the 
sum of three thousand dollars, gold coin of the United States of 
America, to be paid by either party whoshall notin all things abide 
by and stand toand well and truly keep and perform the covenants, 
conditions, and agreements in the within instrument and annexed 
instrument contained on his or their part to be performed at the 
time and the manner and form therein specified, hereby holding 
our executors, administrators, or assigns,as well as ourselves, the 
parties to the annexed contract: Provided, That in the event should 
the parties mentioned in the annexed contract fulfill their obliga- 
tion in full, as therein set forth, then and in that event the said con- 
tract, as also this bond, shall be void; otherwise to remain in full 


force. 
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_ official seal this 22d day of August, A. D. 1881. 
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Witness our hands and seals this 13th day of April, A. D. 1876. 


JOSEPH T. WILLIAMS.  [seat. 
SOPHIE WILLIAMS. SEAL. 
LAFAYETTE JOSLYN. — [sEat.] 


STATE OF NEVADA, \ ie 
County of Nye, 
On this thirteenth day of April, one thousand eight hundred and 
seventy-six, before me, Justin E. Cook, a notary public in and 
for said county, residing therein, duly commissioned and 
424 sworn, personally appeared Lafayette Joslyn, Joseph T. Wil- 
liams, and Sophie Williams, his wife, whose names are sub- 
scribed to the annexed instrument as parties thereto,severally known 
to me personally to be the same persons described in and who exe- 
cuted the said annexed instrument, and they severally duly acknowl- 
edged to me that they executed the same freely and voluntarily and 
for the uses and purposes therein mentioned ; and the said Sophie 
Williams, wife of said J. T. Williams, who is personally known to 
me to be the person whose name is subscribed to the annexed —as a 
party thereto, having been by me made acquainted with the con- 
tents of such instruments, duly acknowledged to me, on an exami- 
nation apart from and without the hearing of her husband, that she 
executed the same freely and voluntarily aud for the uses and pur- 
poses therein mentioned without fear or compulsion or undue influ- 
ence of her husband, and that she does not wish to retract the exe- 
cution of the same. 7 
In witness whereof I have hereunto set my hand and affixed my 
ofticial seal the day and year last above written. 
[SEAL. ] JUSTIN E. COOK, 
- Notary Public. 


425 Recorded at request of Justin E. Cook April 21st, 1876, at 
six o’clock p.m., in Book A of Miscellany, pp. 420, 421, 422. 
JAS. A. SERVICE, Recorder, 
By W. N. GRANGER, Deputy. 


STATE OF a : 
ss 
County of Nye, 


I, M. R. Delano, county recorder in and for the said county, do 
hereby certify that the foregoing isa full, true, and correct copy of an 
agreement between Joseph T. Williams and Sophie Williams, his wife, 
and Lafayette Joslyn (all of Hot Creek, Nye county, Nevada), as ap- 
pears of record in Book A of Miscellany, pp. 420, 421, 422. 

In witness whereof I have hereunto set my hand and affixed my 


M. R. DELANO, 


[L. s.] 
County Recorder. 


(Endorsed :) Copy of agreement between Jos. T. Williams and wife 
and Lafayette Joslyn. Dated April 13th, 1876. 
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426 Wm. F. Ernst to Jos. T. Williams. 


This indenture, made the twentieth day of May, in the year of our 
Lord one thousand eight hundred and eighty, between Wm. F. 
Ernst, of Hot Creek, Nye county, Nevada, the party of the first part, 
and Joseph T. Williams, of the same place, the party of the second 
part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar, gold coin of the United States of America, to 
him in hand paid by the said party of the second part, the receipt 
whereof is hereby acknowledge, has granted, bargained, sold, and 
conveyed, and by these presents does grant, bargain, sell, and con- 
vey, unto the said party of the second part and to his heirs and as- 
signs forever that certain piece, parcel, or lot of land situated in 
Hot Creek, Nye county, Nevada, and more particularly described as 
follows, viz: Being the S. 3 of S. W. 4 of section 28 and E. 3 of 
S. E. } of section 29, in township No. 8 north, of range No. 50 east, 
containing one hundred and sixty acres, together with all and sin- 

gular tiie tenements, hereditaments, and appurtenances there 
427 unto belonging or in anywise appertaining, and the reversion 

and reversions, remainder and remainders, rents, issues, and 
profits thereof; to have and to hold all and singular the said prem- 
ises, together with the appurtenances, unto the said party of the sec- 
ond part and to his heirs and assigns forever. 

In witness whereof the said party of the first part has hereunto set 
his had and seal the day and year first above written. 

W. F. ERNST. [sera] 


Signed, sealed, and delivered in the presence of— 


Strate oF NEVADA, os: 
County of Nye, 


On this twentieth day of May, A. D. one thousand eight hundred 
and eighty, personally appeared before me, N. S. Trowbridge, al 
notary public in and for the said county of Nye, Wm. F. Ernst, 
whose name is subscribed to the annexed instrument as a party 
thereto, personally known to me to be the same person described in 
and who executed the said annexed instrument as a party thereto, 
and the said Wm. F. Ernst duly acknowledged to me that he ex- 
ecuted the same freely and voluntarily and for the uses and pur- 

poses therein mentioned. 
428 In witness whereof I have hereunto set my hand and affixed 
my official seal the day and year in this certificate first above 
written. 
N. 8S. TROWBRIDGE, 
Notary Public. 


Recorded at the request of J. T. Williams June 10, 1880, at 39 
min. past 8 p. m. 
GEORGE ERNST, Recorder. 


[SEAL. | 


af eee oe 
ro ‘ Pea eS ESS chat Nile SAS IMT 2 SY 
oe + 
Pega panne eee . =” 


JOSEPH T. WILLIAMS: VS. THE UNITED STATES. 229 


(Endorsed :): William F. Ernst to Joseph T. Williams. Copy. 
Deed. Dated May 20,1880. 1882-16042-5. 


420 This indenture, made the sixteenth day of September, in 

the year one thousand eight hundred and eighty-one, be- 
tween Henry B. Stanton, as receiver of the New Philadelphia Silver 
Mining Company, duly appointed in an action hereinafter men- 
tioned, party of-the first part, and Franz O, Matthiessen and Lebbeus 
B. W: ard, parties of the second part: 

Whereas an-order was made at a special term of the supreme 
court of the State of New York, held at the court-house, in the city 
of New York, on the fifteenth day of July, one thousand eight hun- 
dred and eighty, which is in the words and figures following, to 
wit: 


“ At a special term, at chambers, of the supreme court, held in and 
for the county of New York, at the court-house, in the city of New 
York, this 15th day of July, 1880. 

“Present: Hon. Charles Donohue, justice. 


US. 


“THe PEOPLE OF THE STATE OF NEw YorRK 
“Tie New PHILADELPHIA SILVER MINING CoMPANY. 


“On reading and filing the summons and complaint herein, the 
affidavits of Lebbeus B. Ward, verified July 1st, 1880, and the affi- 
davit of William E. Gilhooly, the: order granting leave to sue, and 

the order to show cause herein, and after hearing the attorney 
430 general for the motion and Messrs. Nash & Holt for the de- 
fendants in opposition thereto— 

“Tt is ordered that Henry B. Stanton, counsellor-at-law, be, and he 


- hereby is, appointed receiver of all the property and assets, real and 


personal, of The New Philadelphia Silver Mining Company, de- 
fendant herein, on his filing the usual receiver’s bond in the sum of 
ten thousand dollars. 

“Tt is further ordered that the hearing of the motion for the con- 
tinuance of the Injunction herein and for a permanent injunction | 
and for the continuance of the receiver be, and hereby is, on the ap- 
plication of the defendant, adjourned to July 21st, 1880, ‘at 10.30 a. 
in., at these chambers. , 

“The above appointment of the receiver is made without preju- 
dice to the merits of the motion on the order to show cause herein, 
which is to be heard on the above adjourned flay as if then origi- 


nally returnable. 
. 3 “¢, DPNAHUE, J. 8. C 


@ 


“The within order approved as to form. = { 


" July 15, 80. : ' 
. , “NASH & HOLT, for Def’ts. 
“HAMILTON WARD, 
“Attorney General.” 


And whereas ‘an order was made at a special term of said su- 
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preme court on the third day of August, one thousand eight hun- 
dred and eighty, which is in the words and figure- following, to wit: 


“Ataspecial term of the supreme court of the State of 
431 New York, held at the court-house, in the city of New York, 
on the 3d day of August, 1880. 
“Present: Hon. Charles Donohue, justice. 


“Tue PEOPLE OF THE STATE OF New YORK ] 
aq’st 
“Pik New PHILADELPHIA SILVER MINING en | 


“ An order to show cause having been granted herein on the 7th 
day of July, 1880, why the injunction contained in said order to 
show cause should not be continued during the pendency of this 
action, and why a receiver should not be appointed to take posses- 
sion of and hold during the pendency of this action all the property, 
effects, and rights of the defendant, wheresoever situated, with the 
general powers of a receiver, and why the plaintiff should not have 
such other and further relief as to the court should seem just and 
proper in the premises, and the motion on said order to show cause 
coming on to be heard— 

“On reading and filing the said order to show cause, the sum- 
mons and complaint, the petition of Hamilton Ward, attorney gen- 
eral of the State of New York, for leave to bring the action, the af- 
fidavits.of Lebbeus B. Ward (2), Franz O. Matthiessen, and Henry 
Schmitt in favor of the defendant, and the affidavits of George D. 
Hyde, Alfred Kimber, John D. Hossack, Williain G. Smith, Henry 
H. Mason, and Richard Gluyas, and an affidavit of George D. Hyde, 

N. E. Paine, William G. Smith, and John D. Hossack, and 


432 the papers therein referred to and thereto annexed, in oppo- . 


sition to the motion, and after hearing Leon Abbett, Esq., on 
behalf of the attorney general of the State of New York, in favor of 
the motion, and John E. Parsons, Esq., in opposition thereto— 

“Tt is ordered that the defendant, its officers, directors, servants, 
and employees, be, and they are hereby, enjoined and _ restrained 
from exercising any of the corporate rights, privileges, and fran- 
chises of the defendant and from paying out or in any way transferring 
or delivering to any person any of the moneys, property, or effects 
of the defendant, and from transacting any business in its behalf, 
or in any manner whatsoever interfering or meddling with the prop- 
erty, real or personal, of the defendant, wheresoever situated. 

“And whereas by an order of this court dated July 15, 1880, made 
on the return of said order to show cause, Henry BL. Stanton, a coun- 
sellor-at-law, was appointed receiver of all the property and assets, 
real and personal, of the defendant upon filing the usual receiver’s 
bond in the sum of ten thousand dollars, which appointment was 
made without prejudice to the merits of the motion and was made 
as the condition of the adjournment of the motion contained in said 
order to show cause: : 

“Tt is hereby further ordered that Henry B. Stanton be, and he 
is hereby, continued as receiver of The New Philadelphia Silver 


a 
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Mining Company, the defendant herein, and ag such is to take pos- 
session of and hold all the real and personal property, effects, and 
rights of the defendant, wheresoever situated, with the general 
433 powersof a receiver, and that the bond heretcfore given by said 
receiver in the sum of $10,000 is hereby Approved as sufficient 
and shall stand.as the bond of said receiver under this order. 

“Tt is further ordered that the defendant, by its proper officers, 
within three days after the service of this-order upon the attorneys 
for the defendant, execute and deliver a proper deed of conveyance 
of all the real and personal property of the defendant situated in the 
State of Nevada to the said Henry B. Stanton, as receiver of the 
defendant. : 

“Tt is further ordered that the defendant, by its proper officers, 
within the time aforesaid, execute all other necessary deeds, instru- 
ments, and. papers for the conveyance of all its real and personal 
property and effects situated in any other place in and outside of the 
State of New York. 

“Tt is further ordered that the plaintiff have ten dollars, costs of 


this motion. 
“CH. DONOHUE, J. S.C” 


And whereas the said New Philadelphia Silver Mining Company 
did, by a certain deed dated on the fifteenth day of April, one thou- 
sand eight hundred and eighty-one, and recorded on the fifth day 
of May, one thousand eight hundred and eighty-one, in the office of 
the recorder of Nye county, Nevada, in Liber K of Deeds, pages 474 
to 483, inclusive, convey to the said -Henry B. Stanton, receiver as 
aforesaid, all the real estate and personal property owned by said 
company ; 

And whereas an order was made at a special term of said 

434 supreme court on the twenty-eight- day of July, one thousand 

eight hundred and eighty-one, which is in the words and 
figures following, to wit: = 


“At a special term of the supreme court of thé State of New York, 
held at the court-house, in the city of New York, on the 28th day 
of July, 1881. 3 

“Present: Hon. Abraham R. Lawrence, justice. 


“Tn the Matter of the Application of Franz O. MATTHIESSEN for an 
Order Directing Henry B. Stanton, Receiver of the New Philadel- 
phia Silver Mining Company, to Sell Property, &c. 


“A motion having been made in the above matter for an order 
directing Henry B.Stanton, receiver of the New Philadelphia Silver 
Mining Company, appointed as such ina suit pending in the su- 
preme court of the State of New York wherein The People of the 
State of New York are plaintiffs and The New Philadelphia Silver 
Mining Company is defendant, to sell forthwith all the property of 
said company of which he became possessed and all the right, title, 
and interest of said company in said property for the benefit of said 
company and its.creditors, and that he pay to Franz O. Matthiessen 
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a certain judgment recovered by said Matthiessen on the 19th day 
of April, 1881, in the court of common pleas for the city and 
435 county of New York against said company for the sun of 
$6,474.98, said motion being founded upon an order to show. 
cause 1n the above matter, dated the 15th day of June, 1881, and re- 
turnable on the 22nd day of June, 1881, and the papers on said mo- 
tion having been duly served upon Messrs..Man and Parsons, at- 
torneys for the New Philadelphia Silver Mining Company in the 
suit of the people against said company, and upon Henry B. Stan- 
ton, receiver as aforesaid, and upon Hon. Hamilton Ward, attorney 
general, as directed by said order to show cause, and said motion 
having been adjourned from time to time at the request of William 
G. Smith, representing the New Philadelphia Silver Mining Com- 
pany, until the 15th day of July, 1881, all the parties interested in 
said matter appearing in open court, to wit, Franz O. Matthiessen, 
by Abbott & Fuller, his attorneys; Henry B. Stanton, in person and 
by Henry Stanton, Esq., his counsel; the attorney general, by Sher- 
man W. Kuerals, Esq., and William G. Smith, by H. L. Vilas, Esq., 
and it having been consented to by all the parties in open court 
and an order having been filed to the effect that said motion be sub- 
mitted to Hon. A. R. Lawrence, justice of said court, and that the 
papers be served and mailed as therein directed; and the papers hav- 
ing been submitted to Mr. Justice Lawrence, as required by said 
order, with the briefs of the respective counsel : 
436 “ Now, on reading and filing the said order to show cause 
and the affidavits of Lebbeus B. Ward and Leon Abbett, veri 
fied the 13th of June, 1881; the affidavit of Franz O. Matthiessen, 
verified June 9th, 1881, and the orders and papers thereto annexed ; 
also the affidavit of Lebbeus B. Ward, verified July 16th, 1881, and 
the papers thereto annexed, and the affidavit of Franz O. Matthies- 
sen, verified July 16th, 1881; the affidavit of William E. Gilhooly, 
verified July 16th, 1881, and the affidavit of Henry B. Stanton, veri- 
fied June 3Uth, 1881, in favor of said motion, and the affidavits of 
William G. Smith, verified July Ist, 1881, and July 18, 1881, in 
opposition thereto, and after considering the briefs of the respective 
counsel— 

“It is ordered that Henry B. Stanton, receiver of the New Phila- 
delphia Silver Mining Company, be, and he hereby is, directed to 
sell, at public auction, in the city of New York, on the sixteenth day 
of September, 1881, all the real and personal property of every de- 
scription of said company of which he became possessed as such 
receiver, and all the right, title, interest, and equity of redemption 
of said company in and to said property, and that notice of said sale 
shall be published at least three timesin the Daily Register and also 
in the World, two newspaper- published in the city of New York. 

“And it is further ordered that out of the proceeds arising 

437 from such sale, after paying the expenses thereof and his 
commissions and his legal expenses as receiver and such costs 
and allowances as shall be hereafter fixed by this court, the said re- 
ceiver shall,out of the balance of such proceeds, if there be sufficient 
remaining in his hands for that purpose, pay to Franz ‘QO. Matthies- 
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sen the sum of $6,474.98, the amount of the judgment recovered by 
said Matthiessen on the 19th day of April, 1881, in the court of com- 
mon pleas for the city and county of New York against the New Phila- 
delphia Silver Mining Company, with interest on said sum of 
$6,474.98 from said 19th day of April, 1881; and if there be not 
sufficient proceeds remaining to pay said judgment in full, then said 
receiver shall pay the full amount of such balance remaining to said 
Matthiessen, and take his receipt therefor on account of said judg- 
ment. (‘ Endorsed: Filed Sept. 10th, 1881.”) 
[h. s.] | “WM. A. BUTLER, Clerk.” 


And whereas said receiver, in pursuance of the last-mentioned 
order, did, on the sixteenth day of September, one thousand eight 
hundred and eighty-one, sell at public auction, at the Exchange 
sales-room, No. 111 Broadway, in the city of New York, all the 
property, real and personal, of said New Philadelphia Silver Mining 
Company, wherever situated, and also all the right, title, interest, 

and equity of redemption of said company in and to said 
438 property, due notice of the time and place of such sale being 


first given according to the terms of said order, at which sale 


all of said real and personal property and rights as aforesaid, in- 
cluding the premises hereinafter particularly described, were struck 
off to the said parties of the second part for the sum of five thousand 
dollars, that being the highest sum bidden for the same: 

Now this indenture witnesseth: hat the said receiver, in order to 
carry into effect the sale so made by bim as aforesaid, and in pur- 
suance of said order and decree of said court, and also in considera- 
tion of the premises and of said sum so bidden as aforesaid being first 
duly paid to him by the said parties of the second part, the receipt 
whereof is hereby acknowledged, hath granted, bargained, sold, and 
conveyed, and by these presents doth grant, bargain, sell, and con- 


vey, to the said parties of the second part, their heirs and as- 


signs forever, all and singular the locations, location claims, mines, 
ten-stamp mill and water rights, and rights to use water now owned 
by said company, together with all the real-estate owned by said 
company, with the buildings, structures, and improvements now 
upon the same, the said real estate being more particularly de- 
scribed as follows—that is tosay : All that pieee or parcel of land and 
mining claim, with all the right, title, and interest of the said party 

of the first part in and to the same, being mineral entry No. 
439 222 in the series of the land office at Eureka, in the State of 

Nevada, designated by the surveyor general as lot No. 37, 
situated in the Hot Creek mining district, county of Nye and State 
of Nevada, in the district of land subject to sale at Kureka, contain- 
ing five acres and. fifty-one hundredths of an acre of land, more or. 
less, and is bounded, described, and platted as follows, with mag- 
netic variations fifteen degrees thirty minutes east, to wit: Begin- 
ning at a post marked “ No. 1, U. S. survey No. 37, from which the 
centre of the West Rattlesnake spring bears north forty-three (48) 
degrees ten (J0) minutes east at the distance of three hundred and 


thirteen (318) feet and the southwesterly corner of the Jacobson 
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stone cabin bears north two (2) degrees forty-five (45) minutes west 
at the distance of one hundred and seventy-eight and one-half (1783) 
feet, thence from said post No. 1 north forty-five (45) degrees west 
two hundred (200) feet to post marked “ No.2, U.S. survey No. 37;” 
thence north forty-five (45) degrees east twelve hundred (1,200) feet 
to post marked “ No. 3, U.S. survey No. 37;” thence south forty- 
five (45) degrees east two hundred (200) feet to post marked “ No. 4, 
U.S. survey No. 37,” from which the location monument on the 
croppings bears west at the distance of one hundred and forty-one 
and one-half (1413) feet and the centre of the deep vertical shaft 
bears south eighty-two (82) degrees thirty (80) minutes west at 
the distance of one hundred and ten (110) feet; thence from said 
ost No. 4 south forty-five (45) degrees west twelve hundred 

440 (1,200) feet to the place of beginning, being mining claim or 
premises described in letters patent of the United States 

dated February 10th, 1876, granted to William G. Smith and Nich- 
olas E. Paine, recorded in the General Land Office of the United 
States, numbered 1656, in vol. 19, pages 161 to 166, inclusive, and 
known and designated as the “ New Philadelphia ledge and Co. 
lode,” and conveyed by said Smith and Paine to said New Philadel- 
phia Silver Mining Company by deed dated the sixth day of May, 
1878, and recorded August 19th, 1878, in the office of the recorder 
of Nye county, State of Nevada, in Book J of Deeds, pages 268 and 
269 ; also all that certain lot, piece, or parcel of land situate in 
Nye county, State of Nevada, and bounded and particularly de- 
scribed as follows, to wit: Commencing at the northeast corner of a 
certain corrall in Hot Creek, Nye county, Nevada, known as the 
“Wall corrall,” running thence northwesterly to the southeast 
corner of the garden formerly belonging to Lafayette Joslyn and 
Charles Garrett; thence following the northerly line of said garden 
fence around and to the southwest corner of said garden; thence in 
a direct line with the line of said garden fence nearly south to the 
southerly line of northeast quarter section of section No. 33, of town- 
ship 8 north, range 50 east, Mount Diablo meridian ; thence easterly 
to an extended line ofthe easterly line of said Wall corrall: thence 
northerly to the place of beginning, containing eighty acres 

441 of land of land, more or Jess, being the property heretofore 
owned by Garrett and Joslyn and known as Garrett and 
Joslyn’s station, at Hot Creek, Nye county, Nevada, and conveyed 
by said Lafayette Joslyn and Charles Garrett to N. S. Trowbridge 


-by deed dated June 23rd, 1879, and recorded June 24th, 1879, in Book 


J of Deeds, pages 515,516, and 517, of Nye county, Nevada, records, 
and conveyed by said Trowbridge to the said New Philadelphia 
Silver Mining Company by deed dated August 19th, 1879, and re- 
corded in the office of the recorder of Nye county, Nevada, in Book 
I of Deeds, pages 639 and 640, on August 20th, 1879. 

Alsoall the right, title, and interest of the party of the first part hereto 
in and to all that certain lot, piece, or aaoadl 4 land containing eighty 
acres, with the buildings, structures, and improvements erected 
thereon, ineluding one ten-stamp quartz mill, together with the 
chimneys, furnaces, sheds, platforms, tanks, and all other structures 
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connected therewith,and the machinery and apparatus pertaining to 
said mill, and the steam-engine, boiler, shafting, pulleys, and belting 
therein used or provided for working the same, and all apparatus for 
raising or carrying and treating ores of silver orother metals by drying, 
roasting, crushing, stamping, or otherwise pulverizing the same, and 
for reducing and separating the metals from thesame by amalgama- 

tion or other chemical or mechanical means, including assay 
442 apparatus; alsoallsupplies and tools of every kind and all spare 
materials or extra or duplicate parts of such apparatus and out- 
fit as may be on hand as part of the equipment of said mill situated 
in Hot Creek, Nye county, Nevada, and more particularly described as 
follows, viz., being the east half of the southeast quarter of section 
thirty-three, township eight north, range fifty east, Mount Diablo 
meridian, together with the water rights, comprising the exclusive 
use or right to use all the water needed to supply such mills or other 
metallurgical works as are or may be erected on said premises or 


for domestic, smelting, milling, mining, or other uses in the prose- 


cution of the business of milling and mining, said water to be taken 
from the streams and springs upon the ranch or lands of said Joseph 
T. Williams, known as the Hot Creek ranch, and springs of Hot 
Creek, Nye county, Nevada, and to be conveyed in pipes to said. 
premises and reduction works, being the same premises conveyed to 
the New Philadelphia Silver Mining Company: by said Joseph T. 
Williams by deed dated July 26, 1879, and recorded in the office of 
the recorder of Nye county, Nevada, in Book J of Deeds, at pages 
534 and 535, on July 29th, 1879; also all the right, title, and inter- 
est of the party of the first part of, in,and to a certain mining claim 
location and mining rights known as the “J. T. Rooke mine,” 
443 formerly known as the “ Woodbine Claim and Company,” 
situated at the time of its location in the Hot Creek mining 
district, Nye county, Nevada, said location measuring twelve hun- 
dred (1,200) feet in length along the croppings bearing slightly west 
of north from the location monument and across the lead three hun- 
dred (300) feet on each side of said monument and lode, said 
location monument being situated near Rattlesnake canon on the 
boundary line of the New Philadelphia silver mine between posts 
No-. 2 and 3, and is three hundred (300) feet from post No.3. The 
eastern boundary of this claim is the extension in a northerly direc- 
tion of the eastern boundary posts Nos. 3 and 4 of the New Phila- 
delphia mine, running twelve hundred (1,200) feet as aforesaid from 
said post No. 3, said location being a relocation of the Woodbine 
claim, and was made by Alfred Kimber August 26th, 1878, and the 
notice thereof filed and recorded in the records of said district August 
80th, 1878, which property and mining rights were conveyed to the 
said New Philadelphia Silver Mining Company by Alfred Kimber 
by deed dated February 17th, 1879, and recorded August 19th, 1879, 
in Book P of Deeds, at pages 636 to 638, inclusive, of the Nye county, 
Nevada, records. ; 
Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the 
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stone cabin bears north two (2) degrees forty-five (45) minutes west 
at the distance of one hundred and seventy-eight and one-half (1783) 
feet, thence from said post No. 1 north forty-five (45) degrees west 
two hundred (200) feet to post marked “ No.2, U.S. survey No. 37;” 
thence north forty-five (45) degrees east twelve hundred (1,200) feet 
to post marked “ No. 3, U.S. survey No. 37;” thence south forty- 
tive (45) degrees east two hundred (200) feet to post marked “ No. 4, 
U.S. survey No. 37,” from which the location monument on the 
croppings bears west at the distance of one hundred and forty-one 
and one-half (1414) feet and the centre of the deep vertical shaft 
bears south eighty-two (82) degrees thirty (80) minutes west at 
the distance of one hundred and ten (110) feet; thence from said 
post No. 4 south forty-five (45) degrees west twelve hundred 
440 (1,200) feet to the place of beginning, being mining claim or 
premises described in letters patent of the United States 
dated February 10th, 1876, granted to William G. Smith and Nich- 
olas E. Paine, recorded in the General Land Office of the United 
States, numbered 1656, in vol. 19, pages 161 to 166, inclusive, and 
known and designated as the “ New Philadelphia ledge and Co. 
lode,” and conveyed by said Smith and Paine to said New Philadel- 
phia Silver Mining Company by deed dated the sixth day of May, 
1878, and recorded August 19th, 1878, in the office of the recorder 
of Nye county, State of Nevada, in Book J of Deeds, pages 268 and 
269; also all that certain lot, piece, or parcel of land situate in 
Nye county, State of Nevada, and bounded and particularly de- 
scribed as follows, to wit: Commencing at the northeast corner of a 
certain corrall in Hot Creek, Nye county, Nevada, known as the 
“Wall corrall,” running thence northwesterly to the southeast 
corner of the garden formerly belonging to Lafayette Joslyn and 
Charles Garrett; thence following the northerly line of said garden 
fence around and to the southwest corner of said garden; thence in 
a direct line with the line of said garden fence nearly south to the 
southerly line of northeast quarter section of section No. 38, of town- 
ship 8 north, range 50 east, Mount Diablo meridian ; thence easterly 
to an extended line of the easterly line of said Wall corrall; thence 
northerly to the place of beginning, containing eighty acres 
441 of land of land, more or Jess, being the property heretofore 
owned by Garrett and Joslyn and known as Garrett and 
Joslyn’s station, at Hot Creek, Nye county, Nevada, and conveyed 
by said Lafayette Joslyn and Charles Garrett to N. S. Trowbridge 


- by deed dated June 28rd, 1879, and recorded June 24th, 1879, in Book 


J of Deeds, pages 515,516, and 517, of Nye county, Nevada, records, 
and conveyed by said Trowbridge to the said New Philadelphia 
Silver Mining Company by deed dated August 19th, 1879, and re- 
corded in the office of the recorder of Nye county, Nevada, in Book 
I of Deeds, pages 639 and 640, on August 20th, 1879. 

Alsoall the right, title,and interest of the party of the first part hereto 
in and to all that certain lot, piece, or parcel of land containing eighty 
acres, with the buildings, structures, and improvements erected 
thereon, including one ten-stamp quartz mill, together with the 
chimneys, furnaces, sheds, platforms, tanks, and all other structures 
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connected therewith,and the machinery and apparatus pertaining to 
said mill, and the steam-engine, boiler, shafting, pulleys, and belting 
therein used or provided for working the same, and all apparatus for 
raising or carrying and treating ores of silver or other metals by drying, 
roasting, crushing, stamping, or otherwise pulverizing the same, and 
for reducing and separating the metals from the same by amalgama- 
tion or other chemical or mechanical means, including assay 
442 apparatus; alsoallsuppliesand toolsof every kind and all spare 
materials or extra or duplicate parts of such apparatus and out- 
fit as may be on hand as part of the equipment of said mill situated 
in Hot Creek, Nye county, Nevada, and more particularly described as 
follows, viz., being the east half of the southeast quarter of section 
thirty-three, township eight north, range fifty east, Mount Diablo 
meridian, together with the water rights, comprising the exclusive 
use or rigit to use all the water needed to supply such mills or other 
metallurgical works as are or may be erected on said premises or 
for domestic, smelting, milling, mining, or other uses in the prose- 
cution of the business of milling and mining, said water to be taken 
from the streams and springs upon the ranch or lands of said Joseph 
T. Williams, known as the Hot Creek ranch, and springs of Hot 
Creek, Nye county, Nevada, and to be conveyed in pipes to said 
premises and reduction works, being the same premises conveyed to 
the New Philadelphia Silver Mining Company by said Joseph T. 
Williams by deed dated July 26, 1879, and recorded in the office of 
the recorder of Nye county, Nevada, in Book J of Deeds, at pages 
534 and 535, on July 29th, 1879; also all the right, title, and inter- 
est of the party of the first part of, in,and to a certain mining claim 
location and mining rights known as the “ J. T. Rooke mine,” 
443 formerly known as the “ Woodbine Claim and Company,” 
situated at the time of its location in the Hot Creek mining 
district, Nye county, Nevada, said location measuring twelve hun- 
dred (1,200) feet in length along the croppings bearing slightly west 
of north from the location monument and across.the lead three: hun- 
dred (800) feet on each side of said monument and lode, said 
location monument being situated near Rattlesnake canon on the 
boundary line of the New Philadelphia silver mine between posts 
No-. 2 and 3, and is three hundred (800) feet from post No.3. The 
eastern boundary of this claim is the extension in a northerly direc- 
tion of the eastern boundary posts Nos. 3 and 4 of the New Phila- 
delphia mine, running twelve hundred (1,200) feet as aforesaid from 
said post No. 8, said location being a relocation of the Woodbine 
claim, and was made by Alfred Kimber August 26th, 1878, and the 
notice thereof filed and recorded in the records of said district August 
30th, 1878, which property and mining rights were conveyed to the 
said New Philadelphia Silver Mining Company by Alfred Kimber 
by deed dated February 17th, 1879, and recorded August 19th, 1879, 
in Book P of Deeds, at pages 636 to 638, inclusive, of the Nye county, 
Nevada, records. 3 
Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the 
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Harmony Mining Company or Harmony mine (formerly the 
444 J.T. Rook mine), situated near the spring in Rattlesnake 

cafion, in the Hot Creek mining district, Nye county, Nevada, 
and bounded on the north by the Lowden and Broadway mine and 
on the east by the New Philadelphia mine, being a surface location 
one thousand (1,000) feet long and six hundred (600) feet wide, said 
claim having been located by the New Philadelphia Silver Mining 
Company January Ist, 1880, the record of which is to be found on 
folio 292 of Book B of the Hot Creek mining district, Nye county, 
Nevada, under date January 2, 1880, a notice of which location was 
filed for record on the ground January Ist, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the N. 
FE. Paine mine or N. E. Paine claim, formerly known as the “ Com- 
modore ledge and claim,” situate in Hot Creek mining district, Nye 
county, Nevada, and measuring fifteen hundred (1,500) feet along 
the croppings from the location monument and across the croppings 
three hundred (800) feet in width on each side of said monument 
and lode, forming a parallelogram fifteen hundred (1,500) feet in 
length and six hundred (600) feet in width, ranning in a south- 
easterly direction, the eastern boundary of which is the western 
boundary of the New Philadelphia Silver Mining Company’s bound- 

ary extended two hundred (200) feet from each of posts Nos. 
445 land 2. The location monument aforesaid is situated in 
Rattlesnake cafon midway between posts Nos. 1 and 2 of the 
western boundary of the New Philadelphia Silver Mining Company’s 
property, said claim being a relocation of the “Commodore ledge 
and claim.” The location of said N. E. Paine claim was made by 
Alfred Kimber August 26th, 1878, and the notice thereof recorded 
and filed August 30th, 1878, in the records of said Hot Creek mining 
district, which said mining property and mining rights were con- 
veyed to the New Philadelphia Silver Mining Company by Alfred 
Kimber on the 17th of February, 1879, by deed of that date, which 
was recorded August 19th, 1879, in Book P of Deeds, at pages 636, 
637, and 638, of Nye county, Nevada, records. 
Also all the right, title, and interest of the party of the first part 


of, in, and toa certain mining claim and location known as the_ 


Missouri Mining Company or Missouri mine (formerly known as the 
N. E. Paine mine), situated on the south side of Rattlesnake cation 
about one hundred (100) yards above the spring in Rattlesnake 
canon, in Hot Creek mining district, Nye county, Nevada, being a 
surface location fifteen hundred (1 500) feet long and six hundred (600) 
feet wide, located by the New Philadelphia Silver Mining Company 

January Sth, 1880, the record whereof is to be found on folio 
446 294 of Book B of Hot Creek mining district, Nye county, Ne- 

vada, under date of January 9th, 1880, a notice of which lo- 
cation was filed for record on the ground on January 8th, 1880; 
also all the right, title, and interest of the party of the first part of, 
in, and to a certain mining claim and location and mining rights 
known as the “ Hercules Silver Mining Company ” or “ Hercules 
mine,” situated at the time of its location in the Argenta mining 
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district, Nye county, Nevada, said location measuring along the lead 
or lode six hundred (600) feet in length from the location monu- 
ment and across the lode three hundred (300) feet in width on each 
side of said monument the whole length of the six hundred (600) 
feet, thereby making a surface location six hundred (600) feet long 
and six hundred (600) feet wide, said location monument being sit- 
uated near Rattlesnake cafion, Nye county, Nevada, one hundred 
and fifty (160) feet in a southeasterly direction from post “ No. 4, U. 
S. survey No. 37.” Said location was made by Alfred Kimber and 
a notice thereof filed for record on the ground November 17th, 1878, 
and recorded on the same day at page 22 of Records of the aforesaid 
Argenta mining property, which property and mining rights were 
conveyed to the New Philadelphia Silver Mining Company by Al- 
fred Kimber by deed dated September 20th, 1879. 
447 Also ail the right, title, and interest of the party of the first 
part of, in, and to a certain mining claim and location known 
as the Oregon Mining Company or Oregon mine (formerly the Her- 
cules Silver Mining Company), situate near the spring in Rattle- 
snake canun, Hot Creek mining district, Nye county, Nevada, being 
a surface location of six hundred (600) feet square, located by the 
New Philadelphia Silver Mining Company January Ist, 1880, the - 
record whereof is to be found on folio 291 of Book B of Records of 
the Hot Creek mining district of Nve county, Nevada, under date 
of January 2nd, 1880, a notice of which location was filed for record 
on the ground January Ist, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and mining rights known as 
the Lulu Silver Mining Company or Lulu mine, situated at the time 
of its location in the Argenta mining district, Nye county, Nevada, 
said location measuring along the mineral-bearing lead or lode 
eleven hundred and ninety (1,190) feet in a southerly direction and 
ten (10) feet in a northerly direction from the location monument 
and across the lode three hundred (800) feet in width on each side 
of said monument and of said lode throughout the whole length of 

the twelve hundred (1,200) feet, thereby making a surface lo- 
448 cation of twelve hundred (1,200) feet long and six hundred 
(600) feet wide, said location monument being situated near 
Rattlesnake cafion, Nye county, Nevada, and is the extended bound- 
ary line lying in an easterly direction of U. S. survey No. 37 two 


‘hundred and thirteen (218) feet, thence in a southerly direction ten 


(10) feet to location monument, which location was made by Alfred 
Kimber, and the notice thereof was filed for record on the ground 
November 7th, 1878, and recorded same day at page 23 of Records of 
the aforesaid Argenta mining district, and the property and mining 
rights were conveyed to the New Philadelphia Silver Mining Com- 
pany by Alfred Kimber by deed dated September 20th, 1879; also 
all the right, title, and interest of the party of the first part of, in, 
and to a certain: mining claim and location known as the Rapidan 
Mining Company or Rapidan mine (formerly known as the Lulu 
Mining Company or Lulu mine), measuring eleven hundred and 
ninety (1,190) feet along the lode in a southerly direction and ten 
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(10) feet in a northerly direction from the location monument and 
across the lode three hundred (300) feet on each side of said monu- 
ment, said location monument being situate ten (10) feet south of 
post No. 38, about three hundred (300) feet south of the spring in 
tattlesnake caNon, in Hot Creek mining district, Nye county, 

Nevada, being a surface location of twelve hundred (1,200) 
449 feet long and six hundred (600) feet wide, located by the New 

Philadelphia Silver Mining: Company January 38rd, 1880, the 
record whereof is to be found on folio 293 of Book B of the Records 
of Hot Creek mining district, Nevada, under date of January 4th, 
1880, a notice of which location was filed for record on the ground 
January 3rd, 1880. 

Also all the right, title, and interest of the party of the first part 
of, in, and to that certain mining claim and property known as the 
Resumption mining claim or Resumption mine, and more particu- 
larly described as follows, viz., consisting of fifteen hundred (1,500) 
feet in length and six hundred (600) feet in width, and situated at 
the time of its location in Argenta mining district, Nye county, 
Nevada, about thirty-five hundred (3,500) feet in a northerly direc- 
tion from the Bullion mine, in said district, measuring along the 
mineral-bearing lead or ledge four hundred (400) feet in a northerly 
direction and eleven hundred (1,100) feet in a southerly direction 
from the location monument and across the lead or ledge three 
hundred (800) feet in width on each side of the monument and 
ledge, running the whole length of the fifteen hundred (1,500) feet. 
Said location monument is situated north of Rattlesnake canon, Nye 
county, Nevada, and north of post No. 3, U. S.survey No. 37, and is 

distant thirty-five hundred (3,500) feet northwesterly from the 
450 location monument of the Bullion mine, said Resumption 

mining claim having been located on the first day of 
January, A. D. 1879, and notice thereof filed for record on the 
ground the same day and duly recorded April 12th, 1879, as ap- 
pears from the mining records of said district, on page 30, Book A of 
said records, being the same property conveyed by Ewald Kipp to 
Herman Andersen by deed dated September 6th, 1879, and recorded 
November 5th, 1879, in Book K of Deeds, pages 108 to 110, of the 


_records.of Nye county, Nevada, and conveyed to the New Philadel- 


phia Silver Mining Company by H. Andersen by deed dated Octo- 
ber 29th, 1879, and recorded in the otfice of the recorder of Nye 
county, Nevada, on November 5th, 1879, in Book K of Deeds, pages 
110, 111, and 112; also all the right, title, and. interest of the party 
of the first part of, in, and to a certain mining claim known as the 
May Be So mine, formerly known as the Resumption mine, situ- 
ated about one-half (3) mile northerly from the Vaquero mine, 
said location measuring from the location monument along the 
ledge or vein seven hundred and fifty (750) feet northerly and seven 
hundred and fifty (750) feet southerly, across the ledge three hun- 
dred (300) feet easterly and three hundred (300) feet westerly, 

thereby making a surface location of fifteen hundred (1,500) 
451 feet long and. six hundred (600) feet wide. Said location 

was made asa relocation of the Resumption mine by Wil- 
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liam Lenwitt January 1, 1881, and notice thereof was filed for record 
on the ground January 17, 1881, and recorded at page 309, Book B 
of Records of Hot Creek mining district, Nye county, Nevada; 
which property and mining rights were conveyed to the New Phila- 
delphia Silver Mining Company by William Lenwitt by deed dated 
January 26, 1881, and recorded January 31, 1881, in Book K of 
Deeds, pages 415, 416, Nye county, Nevada, records. 

Also all that certain mining property and mining rights situate 
in Hot Creek and Argenta mining districts, Nye county, State of 
Nevada, being twelve hundred (1,200) feet in length on the crop- 
pings, running in a northeasterly direction from a monument 
hereafter described; also one hundred and forty (140) feet in 
width in a southeasterly direction and three hundred (300) 
feet in width in a northwest direction from said monument, 
thereby making a surface location of twelve hundred (1,200) feet 
long and four hundred and forty (440) feet wide. This monu- 
ment is situated near Rattlesnake canon, Nye county, Nevada, 
five hundred and forty (540) feet in a northwesterly direction from 
post No. 4 of United States survey No. 37. This mining claim is 
record.! on the books of the Argenta mining district as the “ Low- 
den Silver Mining Company,” page 21, November 13, 1878, being. 

| the same property eonveyed to the New Philadelphia Silver 
452. Mining Company by Herman Anderson by deed dated Au- 
gust 15, 1879. 

Also all the right, title, and interest of the party of the first 
part of, in, and to a certain mine ‘or mining claim known as the 
Copper Knob mine, formerly the Lowden silver mine, situate in 
Hot Creek mining district, Nye county, Nevada, about one thousand 
(1,000) feet northwesterly from the New Philadelphia Silver Mining 
Company’s hoisting works, said location measuring from the location 
monument along the ledge or vein seven hundred and fifty (750) feet 
northerly and seven hundred and fifty (750) feet southerly and 
across the ledge three hundred (300) feet easterly and three hundred: 
(300) feet westerly, making a surface location of fifteen hundred 
(1,500) feet in length and six hundred (600) feet in width. Said lo- 
cation was made on January 1, 1881, as the Copper Knob mine by 
William Lenwitt and notice thereof filed for record on the ground 
January 17, 1881, and recorded at page 308 of Records of Hot Creek 
mining district, Nye county, Nevada, which property and mining 
rights were conveyed to the New Philadelphia Silver Mining Com- 
pany by William Lenwitt by deed dated January 26, 1881, and 
recorded on January 31, 1881, in Book K of Deeds, pages 415, 416, 
of Nye county, Nevada, records; also all the right, title, and inter- 
est of the party of the first part of, in, and to a certain mining 

claim and- location known as the Huron mine, situated in 
453 the Hot Creek mining district, Nye county, Nevada, about 

three (3) miles south of Hot Creek and near the mouth or 
outlet of Old Dominion cafnen, being a surface location of fifteen 
hundred (1,500) feet long by six hundred (600) feet wide, said claim 
having been located by. the New Philadelphia Silver Mining Com- 
pany Jannary 10, 1880, the record of which is to be found on folio 
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298 of Book B of the Hot Creek mining district, Nye county, Ne- 
vada, under date January 11th, 1880,a notice of which location was 
filed for record on the ground on January 10th, 1880. 

And also all that certain mining property and mining rights, 
situated in Hot Creek mining district, county of Nye and State of 
Nevada, known as the “ Ophir Silver Mining Company ” or “ Ophir 
mine” and formerly known as the “ Why Not mine,” being one 
thousand (1,000) feet in length on the mineral-bearing lead or lode, 
measuring from the location monument seven hundred and forty- 
five (745) feet in a northeasterly direction and two hundred and fifty- 
five (255) feet in a southwesterly direction along the mineral-bear- 
ing lead or lode and measuring across the same three hundred (300) 
feet in a southeasterly and one hundred and ten (110) feet in a north- 
westerly direction from said monument and running the whole length 


of theone thousand (1,000) feet, thereby making a surface loca-_ 


454 tion of one thousand (1,000) feet long and four hundred and 

ten (410) feet wide, which said location monument is situated 
near Rattlesnake cation, Nye county, Nevada, and ison the extended 
boundary line lving in a northeasterly direction in United States 
survey No. 37, post No. 4, eight hundred (800) feet to a point on the 
boundary line of the Broadway location, which location of said 
Ophir Silver Mining Company or Ophir mine was made by Edward 
Culver, and the notice whereof was filed for record on the ground on 
January 10, 1880, and recorded January —, 1880, in Book B of the 
Records of the said Hot Creek mining district, at folio 300, and 
which property and mining rights were conveyed to the New Phila- 
delphia Silver Mining Company by Edward Culver by deed dated 


January 4, 1880, and recorded June 6, 1881, in Book K of Deeds, at 


pages 501, 502, 503, Nye county, Nevada, records. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location called and known 
as the Alturas mine, situated about one-half (4) mile from Rattle- 
snake spring, on what is known as Keystone Mountain, being at the 
time of its location in the Argenta mining district, Nye county, 
Nevada, said location measuring from the location monument 

twelve hundred - (1,200) feet southerly and three hundred 
455 (3800) feet northerly along the lode or lead and measuring 

across the lode or lead three hundred (300) feet easterly and 
three hundred (300) feet westefly the whole length of the location, 
making a surface location of fifteen hundred (1,500) feet long and 
six hundred (600) feet wide, located by the New Philadelphia Silver 
Mining Company, notice of which location was filed for record on 
the ground on August 22, 1879, and recorded at page 33 of the 
Argenta mining district records and copied into Book B of Hot 
Creek mining records, page 312, on March 1, 1881. 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the 
Boston mine, situated on Keystone Mountain, in Hot Creek mining 
district, Nye county, Nevada, and is bounded on the north by the 
Alturas mine, one-half (3) ) mile south of Rattlesnake cajion, being a 
surface location of fifteen hundred (1,500) feet long and six hun- 
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dred (600) feet wide, and located by the New Philadelphia Silver 

Mining Company January 8, 1880, the record whereof is to be found 

on folio 295 of Book B of the Hot Creek mining district, Nye county, 

Nevada, under date January 9, 1880, a notice of which location was 
filed for record on the ground on January 8th, 1880. 

456 Also all the right, titie, and interest of the party of the first 
part of, in, and to a certain mining claim and location known 

as the Crystal mine (formerly the Keystone mine), situate on what. 


is known as Keystone Mountain, about one (1) mile southwest from’ 


the Rattlesnake Cajion spring, in the Hot Creek mining district, Nye 
county, Nevada, being a surface location of fifteen hundred (1,500) 
feet long and six hundred (600) feet wide, ioeated by the New Phila- 
delphia Silver Mining Company January 8th, 1880, the record 
whereof is to be found on folio 296 of Book B of the Hot Creek 
mining district, Nye county, Nevada, under date of January 9, 1880, 
a notice of which location was filed for record on the ground on 
January 8th, 1880. , 3 

Also all the right, title, and interest of the party of the first part 
of, in, and to a certain mining claim and location known as the Su- 
perior mine, situate on top of Keystone Mountain, one (1) mile south- 
west of Rattlesnake Canon spring, in Hot Creek mining district, Nye 


county, Nevada, being a surface location of fifteen hundred (1,500) — 


feet long and six hundred (600) feet wide, and located by the New 
Philadelphia Silver Mining Company January 10, 1880, and the 
record whereof is contained on folio 299 of Book B of Hot Creek 


mining district, Nye county, Nevada, dated January 11, 1880, a 


notice of which location was filed for record on the ground January 

10, 1880; also all the right, title, and interest of the party of 
457 _ the first part of, in, and to a certain mining claim: and loca- 

tion known as the Chieftain mine, situated in the Hot Creek 
mining district, Nye county, Nevada, being a surface location fifteen 
hundred (1,500) feet long and six hundred (600) feet wide, bounded 
on the east by the Boston and AlturaS mines and located by the 
New Philadelphia Silver Mining Company January 8, 1880, and 
the record whereof is contained in folio 297 of Book B of the Rec- 
ords of the Hot Creek mining district, Nye county, Nevada, Janu- 
ary 9th, 1880, a notice of which location was filed for record on the 
ground on January 8th, 1880. 

Also ail the right, title, and interest of the party of the first part 
of, in, and to all that certain tract of land situate, lying, and being 
in Rattlesnake: caftion, Nye county, Nevada, and known as survey 
No. 935 of Nye county and recorded in Book B of Surveys, on page 
No. 341, and more particularly described in said survey as follows 
(magnetic variation sixteen and one-half (163) degrees east): Be- 
ginning at No. 1, a blazed cedar tree on south side of Rattlesnake 
cafion, and running thence (1) north 872° east 13,600 chains to 
station No. 2, the southwest corner of section 21, township 7 north, 
range 50 east, Mount Diablo meridian; thence (2) north 500 chains 
to station No. 3.a monument; thence (8) north 87° west 106.30 
chains to station No. 4, being post No. 4 of U.S. survey No. 37; 
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thence (4) south 353° west 16.75 chains to post No. 5, the 
458 same being post No.1 of U. S. survey No. 38; thence (5) 

north 634° west 15.15 chains to post No. 6, being post No. 4 
of U.S. survey No. 38; thence (6) south 36° west 1,100 chains to 
place of beginning, containing 124.30 acres, being the same prop- 
erty conveyed to the New Philadelphia Silver Mining Company by 
Alfred Kimber by deed dated October 4, 1878, and recorded in the 
office of the recorder of Nve county, Nevada, in Book J of Deeds, 
pages 321 and 322, on October 5th, 1878. 

Also all the right, title, and interest of the party of the first part of, 
in, and to all that certain lot, piece, or parcel of land situate in Nye 
county, Nevada, in Rattlesnake canon, about ten (10) miles north 
from Tybo, in Nye county, Nevada, surveyed for J. T. Rook for ag- 
ricultural, grazing, wood, water, and other purposes, bounded and 
described as follows, viz., bearings expressed from a true meridian— 
magnetic variation, sixteen and one-half degrees east: Beginning at 
No. I, a monument about eighty rods northwest of head of Narrow 
canon, about one-half mile southwest of hoisting works of the New 
Philadelphia Silver Mining Company in Rattlesnake cafion, Nye 
county, Nevada, running forty chains south fifty-two degrees west to 
No. 2 monument,on north slope of hill; thence forty chains south 
thirty-eight degrees east along north side and ridge of summit oger- 

looking basin to No. 8 monument; thence forty chains north 
459 _—s fifty-two degrees east to monument No. 4, on south slope of 

hill; thence north thirty-eight degrees west along west bound- 
ary of survey made for H. R. Lownsberg to place of beginning, con- 
taining one hundred and sixty acres of land and known as survey 
No. 937, & said survey being recorded in Book B of Surveys, page 
343, of Nye county, Nevada, records, on November 5th, 1878, being 
the same premises conveyed to the New Philadelphia Silver Mining 
Company by J. T. Rook by deed dated October 22, 1878, and re- 
corded in the office of the recorder of Nye county, Nevada, in Book 
J of Deeds, at pages 363 and 364, on November 5th, 1878. 

Also all the right, title, and interest of the party of the first part 
of, in, and to all that certain tract of land situated in Nve county, 
State of Nevada, in Rattlesnake cafion, about ten miles north from 
Tybo, Nye county, Nevada, bounded and described as follows, viz., 
bearings expressed from a true meridian—magnetic variation, sixteen 
and one-half degrees east: Beginning at No. 1, a tall pine tree on north 
side of Narrow canon, about one-quarter mile southwest from the 
hoisting works of the New Philadelphia Silver Mining Company, in 
Rattlesnake canon, running south fifty-two degrees west; thence 
fifty-five chains along bed of cafion to monument No. 2 ahd bluff 
at head of cafion; thence south thirty-eight degrees east twenty- 

nine and nine one-hundredth chains to No. 3 monument, 
460 oneastsideofsummitof wooded hill; thencenorth fifty-two de- 

grees east fifty-five chains along east side of summit to No. 4 
monument; thence north thirty-eight degrees west twenty-nine and 
nine one-hundredth chains to the place of beginning, containing one 
hundred and sixty acres of land and known assurvey No. 938, &c., said 
survey being recorded in Book B of Surveys, page 342, of Nye county, 
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Nevada, records on November 1st, 1878, being the same property 
conveyed to the New Philadelphia Silver Mining Company by H. 
R. Lownsberg by deed dated October 22, 1878, and recorded in the 
office of the recorder of Nye county, Nevada, on the 1st November, 
1878, in Book J of Deeds, pages 359 and 360; also all that certain lot, 
piece, or parcel of land situate, lying, and being in the Hot Creek 
mining district, county of Nye and State of Nevada, and bounded 
and particularly described as follows, to wit (magnetic variation, 
sixteen and one-half degrees east): Beginning at No. 1, a pine tree 
on White point seven and twelve one-hundredth chains east of 
cabin, running thence due south forty chains to monument No. 2, 
at base of steep bench; thence due west forty chains to monument 
No. 3, near summit of wooded hill; thence due north forty chains to 
tree No.4, on low hill near road; thence due east forty chains to 
place of beginning, containing one hundred and sixty acres, 
461 being survey No. 944 of Nve county surveys and recorded in 
Book B of Surveys, page 346, Nye county records, and more 
particularly described by said survey, being the same property con- 
veyed to the New Philadelphia Silver Mining Company by Heary 
KE. Stammers by deed dated November 26, 1878, and recorded De- 
cember 18, 1878, in the office of the recorder of Nye county, Nevada, 
in Book J of Deeds, pages 627 and 628. - 

Also all that piece, parcel, or lot of land situate, lying, and being 
in the Hot Creek mining district, county of Nye and State of Ne- 
vada, two miles west from Argenta, Nevada, bounded and described 
as follows, to wit (magnetic variation, sixteen and one-half degrees 
east): Beginning at No. 1,a monument near Tybo and Argenta 
road and north thirty degrees west eighty rods distant from north- 
west corner of survey of H. E. Stammer’s ranch, running thence 
north forty-five degrees west forty chains to monument No. 2, in 
flat near foot of low hill; thence north forty-five degrees east forty 
chains along base of low hill to monument No. 3; thence south 
forty-five degrees east forty chains; thence south forty-five degrees 
west forty chains to place of beginning, containing one hundred and 
sixty acres, being survey No.945 of Nye county surveys and recorded 

November 23rd, 1878, in Book B of Surveys, page 347, Nye 
462 county records, and more particularly described by said sur- 

vey, being the property conveyed to the New Philadelphia 
Silver Mining Company by Florenz Mayer by deed dated Novem- 
ber 26, 1878, and recorded December 18, 1878, in Book I of Deeds, 
pages 625 and 626, of the records of Nye county, Nevada. 

Also all that certain lot, piece, or parcel of land situate, lying, 
and being in the Hot Creek mining district, county of Nye and 
State of Nevada, three-eighths of a mile east from Argenta, Nye 
county, Nevada, and bounded and described as follows, to wit (mag- 
netic variation, sixteen and one-half degrees east): Beginning at 
No. 1, a pine tree near Prospect Hole, due north of a point thirty 
chains distant from post No. 4 of Nye county survey No. 935, run- 
ving thence due east forty chains to monument No. 2, near Hot Creek 
and Argenta road; thence due south forty chains to No. 3, a monu- 
ment near mouth of canon; thence due west forty chains to No. 4, a 
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monument near rocky bench; thence due north forty chains to 
place of beginning, containing one hundred and sixty acres, exclu- 
sive of portion of A. Kimber’s survey No. 935, being Nye county sur- 
vey No. 946, recovered, November 16th, 1878, on page 345 of Book 
B of Surveys, Nye county records, and more particularly described 
in said survey, being the same property conveyed to the New Phil- 
adelphia Silver Mining Company by Herman Adresen by deed 
dated November 26, 1878, and recorded in the office of the re- 
corder of Nye county, Nevada, in Book I of Deeds, pages 626 and 
627. | 
463 Also all the right, title, and interest of the party of the 
first part of, in, and to a certain tract of land situate in Rat- 
tlesnake canon, Nye county, Nevada, containing one hundred and 
sixty acres, located for mining purposes, mill site, or as a town site 
by Alfred Kimber, said claim being within the boundary of the 
posts set and notices placed upon them, subject, so far as area goes, 
to the county surveyor’s measurement, notice of location whereof is 
dated August 12, 1878. 

And also all the right, title, and interest of said party of the first 
part in and to all structures, improvements, hoisting and pumping 
works, cabins, railroad tracks, platforms, machinery and engines, 
steam-engines, tools, machinery of every kind, chemicals, supplies, 
and equipments, together with all ore heretofore mined or raised by 
said New Philadelphia Silver Mining Company or heretofore owned 
by said company or in which it had any interest whatever or in 
anywise belonging or appertaining to said company’s said mines, 
mills, and property, and all privileges, rights, and franchises here- 
tofore owned by said company. 

And also all the dips, spurs, and angles in and on all and each of 
said mines or claims, and also all the metals and ores. of every 
description, including gold and_ silver bearing quartz rock and 

earth therein or thereon, and all the rights, privileges, and 
464 franchises thereto incident, appended, and appurtenant or 

therewith usually had and enjoyed; and also all the right, 
title, and interest of said party of the first part in and to the waters 
of a certain spring of drinking water situated in the northeast quar- 
ter of the northwest quarter of section 33, township 8 north, range 
50 east, Mount Diablo meridian, on the land entered by J. T. Wil-. 
liams as a homestead December, 1875, and the right to convey the 
said water through the said homestead property of said Williams 
or of any other person or party by meansof pipes or otherwise, and 
also in and to the line of pipes and all that may be used hereafter 
to replace the same now used to convey the water of said spring to 
the land and premises conveyed by said W. S. Trowbridge to said 
company by deed dated August 19, 1879; also the right to convey 
and use the waters of Hot creek for agricultural and irrigating pur- 
poses and other beneficial purposes to and upon the said premises 
so conveyed by said Trowbridge, together with all the other water 
rights and rights to use water appurtenant to said land so conveyed 
to said company by said Trowbridge. 

Also all the real and personal property conveyed by said New 
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Philadelphia Silver Mining Company to the party of the first part 
to this deed by deed dated April 15, 1881, recorded in Liber 

465  K of Deeds, pages 474 to 483, inclusive, of Nye county, Ne- 
vada, records, on the 5th day of May, 1881. ; 

Also all the right, title, interest, demand, property, claim, and 
possession of every description of said company in and to the main 
hot spring in Hot Creek canon, in or near the southeast quarter of 
section 29, township & north, range 50 east, Mount Diablo meridian, 
which is the principal supply of water to Hot creek, and in and to 
the waters issuing therefrom, and in and to all creeks, springs, wells, 
and waters of every description situate in Hot Creek mining dis- 
trict and Argenta mining district, and elsewhere in Nye county, 
Nevada; also all the right, title, interest, and property of said com- 
pany as the first. appropriator of water 1n the mining districts in 
Nye county aforesaid, either by itself or its grantors or those from 
whom they derived title, where the water has been or is to be con- 
veyed to any land or mill or any mines or mining locations now or 
at any time heretofore appropriated, acquired, held, owned, used, or 
possessed by said company for mining, metallurgical, manufactur- 
ing, agricultural, irrigating, or other beneficial purposes; also all 


the right, title, interest, and property of said company to all ditches, 


xanals, flumes, pipes, reservoirs, or other means of conveyance, dis- 

tribution, storage, or use of water heretofore constructed by 
466 said company or aiy of its grantors or parties from whom 

they may have derived title, and also the right of way there- 
for and the right to enter upon all-Jands in said county necessary 
to keep the same in proper and good repair, and to cause and main- 
tain a full and free flow of water to the mill and other property of 
said company in Hot Creek canon for drinking purposes, and for 
any or all of the other purposes aforesaid ; also the right and power 
of said company to corstruct, erect, excavate, lay, and use ditches, 
canals, flumes, pipes, and other modes-of conveyances of water not 
already made or constructed, which said company may havea right 
to construct, erect, excavate, lay, and use as aforesaid ; also the right 
and title of said company in and to any and all rights of way over any 
and all lands in said county for the purpose of constructing, build- 
ing, erecting, excavating, laying, and using pipes, canals, flumes, 
ditches, reservoirs, or other mode of conveying, using, or storing 
water not already constructed wherever said company may have a 
right to do; also the right of said company to use any of the waters 


in Hot Creek canon, Rattlesnake canon, or elsewhere in Nye county - 


for any of the purposes aforesaid ; also all the vested and acerucd 
and other water rights and ‘rights to creeks, springs, wells, and 
| reservoirs in connection with any of the creeks, springs, wells, 
467 or waters aforesaid now owned by said company, whether ac- 
quired by appropriation, contract, or by conveyance, or in 
accordance with the local customs, laws, and decisions applicable to 
the mining districts where the same lie; also all water appropri- 
ated by said company or any of its grantors or those from whom 
they may have derived title for desert lands for purposes of irriga- 
tion and reclamation. : 
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Also all rights owned by said company to ditches and waters and 
the right of way over lands acquired by recording in survey books 
of Nye county, Nevada, maps of such ditches or claims for waters 
flowing from any spring, well, or stream ; also all tunnel rights of 
said company, whether acquired by said company directly or by its 
grantors or those from whom they derived title or appurtenant to or 
arising from any of the mines or mining locations or rights owned 
or controlled by said company ; and also all and singular the tene- 
ments, hereditaments, and appurtenances thereto belonging or In 
anywise appertaining and the reversion and reversions, remainder 
and remainders, rents, issues, and profits thereof. 

And also all the estate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
said party of the first part and the said The New Philadelphia Sil- 
ver Mining Company of, in, or to thesaid premises, property, rights, 

and interests conveyed and every part and parcel thereof, 
468 with the appurtenances. 

And also all the right, title, and interest of the ‘said re- 
ceiver and said company to the right of redemption as provided in 
the laws of Nevada for said company as a judgment debtor or its 
successors in interest in the whole or any part of the property of 
said company in the State of Nevada or any right of redemption in 
said company or said receiver or the successors of said company 
arising in any way under any of the laws of the State of Nevada; 
also all the right, title, and interest of said receiver and said com- 
pany or any successors of said company in all real estate whereso- 
ever situate in the State of Nevada sold under execution by any 
judgment creditor and which is subject to redemption under the 
laws of the State of Nevada: 

To have and to hold all and singular the said premises, property, 
rights, and interests hereby conveyed or intended so to be, together 
with the appurtenances, rights, and privileges thereto incident, unto 
the said parties of the second part, their heirs and assigns forever. 

In witness whereof the said party of the first part, as receiver as 
aforesaid, hath hereunto set his hand and seal the day and year first 


above written. 
HENRY B. STANTON, [t.s.] 
469 As Receiver of the New Philadelphia Silver Mining Company. 


Sealed and delivered in presence of— 
WILLIAM E. GILHOOLEY. 
CHARLES NETTLETON. 


StaTe oF New York, |... 
City and County of New York, j °°’ 

Be it remembered that on this — day of , A. D. 1881, before 
me, Charles Nettleton, a commissioner appointed by the Governor 
of the State of Nevada to take acknowledgment of deeds in the State 
of New York, to be used and recorded in the State of Nevada, and 
residing in the city of New York, personally appeared Henry B. 
Stanton, receiver of the New Philadelphia Silver Mining Company, 


; 
; 
; 
i 


- ~~ 
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to me personally known and known to me to be sueh receiver and 
to be the same person whose name is subscribed to the foregoing 
deed asa party thereto and known to me to be the person described 
in and who executed the foregoing instrument, who duly acknowl- 
edged to me that he executed the same as such receiver freely and 
voluntarily and for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my band and affixed my 
official seal, at my office, in the said city of New York, this 29th day 
of October, A. D. 1881. 

[L. s.] CHARLES NETTLETON, 
Commissioner for Nevada in New York. 


470 (Endorsed :) Henry B. Stanton, as receiver of the New Phil- 

adelphia Silver Mining Company, to Franz O. Matthiessen 
and Lebbens B. Ward. Copy. Receiver’s deed, dated 16th Septem- 
ber, 1881. Recorded, at the request of R. Gluyas, November 14th, 
A. D. 1881, at 10 min. past one o’clock p. m.,in Book K of Deeds, at 
pp. 608 to 629, inclusive, Nye county, Nevada, records. M. R. Del- 
ano, recorder. Abbett & Fuller, 229 Broadway, New York. 1882, 
16042-8. Returned to Mess. Abbett & Fuller, No. 229 Br’way, New 
York city. “ Plaintiffs Exhibit O.”. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


A471 PLAINTIFF’s Ex. P (WASHINGTON). 


C. DEPARTMENT OF THE INTERIOR, W.O.C., A. M. H. 
GENERAL LAND OFFICE, - M. E. N. H., F. J. P. 
WASHINGTON, D. C., February 25th, 1886. F.G 


I,S. M. Stockslager, acting Commissioner of the General Land 
Office, do hereby certify that the annexed paper is a true and literal 
exemplification of office letter of February 25th, 1886, addressed to 
S. S. Burdett, special counsel for the United States, Washington, 
D. C. 
| In testimony whereof I have. hereunto subscribed my 
[u.s.] name and caused the seal of this office to be affixed, at the 

city of Washington, on the day and year above written. 
2 S. M. STOCKSLAGER, 
Acting Commissioner of General Land Office. 


C. DEPARTMENT ov THE INTERIOR, A. M. H. 
GENERAL LAND OrFIcr, W. 0. C. 
WASHINGTON, D. C., Feb’y 25, 1886. I. G. 
Mr. S. S. Burdett, special counsel for the United Siates, Washington, 
D. C. 
Sir: In compliance, partially, with your request of the 15th in- 
stant, I transmit herewith certified copies of the tollowing papers, 


Viz: 
472 1. Letter of H. B. Stanton to the Commissioner of this 


office, dated New York, June 20, 1881. 
2. Office letter of March 9, 1882, addressed to Mr. Leon Abbott, 
229 Broadway, New York city. : 
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3. Office letter of May 23, 1882, addressed to Mr. L. B. Ward, 
care Abbott & Fuller, 229 Broadway, New York city. 

4. Office letter of August 14, 1882, addressed to Henry B. Stan- 
ton, New York city. 


5. Office letter of September 11, 1882, addressed to F. H. Hinck-. 


ley, register, Eureka, Nevada. 
6. Office letter of February 21, 1883, addressed to Messrs. Curtis 
& Burdett, Washington, D. C. | 
ln regard to the protests and arguments of September 6th and 
16th, 1882, said to have been filed in this office by Curtis & Bur- 
dett, as attorneys for Matthiessen & Ward, in relation to desert-land 
entry No. 158 of Joseph T. Williams in section 33, t’p 8 N., R. 50 
E., Nevada, and also protests and arguments in same matter, said 
to have been filed November 10th and December 30, 1882, I have 
to state that such papers, as shown by the records of this office, were 
duly received,‘but the same appear to have been mislaid and 
472 cannot at this time be found. Therefore I am unable to 
furnish the copies thereof called for by you. ae 
The letter, with the enclosures, of Leon Abbott, addressed February 
21, 1882, to the Commissioner of this office, of which you request 
certified copies, is among the files of the office of the Secretary of 
the Interior. 
Very respectfully, Ss. M. STOCKSLAGER, 
Act’g Commissioner. 


Endorsed: Plaintiff’s Exhibit P. John B. Thompson, special 
examiner. Filed Noy. 1, 1886. ‘Tl’. J. Edwards, clerk. 


A74 PLAINTIFF’s Ex. Q (WASHINGTON). 
C. DEPARTMENT OF THE INTERIOR, A. M. H. 
- GENERAL LAND OFFICE, M. E. N. H. 


W asHInGTon, D. C., February 25, 1886. F.J.P., F.G. 


I, S. M. Stuckslager, acting Commissioner of the General Land 
Office, do hereby certify that the annexed paper isa trve and literal 
exemplification of a letter addressed to the Commissioner of this 
office by H. B. Stanton, dated New York, June 20, 1881, now on file 
here. | 

In testimony whereof I have hereunto subscribed my name 
[u. s.] and caused the seal of’ this office to be affixed, at the city of 
Washington, on the day and year above written. 
Ss. M. STOCKSLAGER, 
Acting Commissioner of General Land Office. 


Law offices of Henry B. Stanton, No. 198 Broadway, rooms 10 & 11. 


New York, June 20th, 1881. 


To the honorable the Commissioner of the General Land Office. _ 
Dear Sir: I have been appointed by the supreme court of New 


> 
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York receiver of the New Philadelphia Silver Mining Com- 
475 pany, owning several mines and other lands in Nevada. 

About two years ago a party in Nevada conveyed to the said 
company, by deed, all his interest in a tract of land which he had 
located, as I am informed, as desert land, but for which he had and 
has no patent. The company erected a valuable mill on this land. 
The deed to the company was, I am informed, recorded in the 
county records-of Nye county, Nevada, but not in the land office of 
the district or at Washington. I am desirous of protecting the 
company’s interest in the said lands, as well against the party who 
deeded the land to the company as others, and I would like to know 
what further steps are necessary to protect and complete the com- 
pany’s title. I have seen the decision of Commissioner Drummond, 
dated March 8th, 1873, and reported in Copp’s U.S. Min. Lands, p. 
123, in regard to the steps to be taken by assignees of mining 

claims. . Does this decision apply equally to assignments of 
476 desert lands? In case it is necessary to record the deed to 

the company in order to protect the assignment, please let 
me know whether it should be filed in vour office or at the land 
office in the mining district in Nevada or both; also whether I can 
file a certified copy of the deed instead of the original deed. I[ 
should much prefer, as an officer of the court, to keep the original © 
deed and file only a certified copy or copies, if your office will per- 
mit that to be done. 

Yours respectfully, H. B. STANTON, 

| Receiver, Ke. 


Endorsed: Plaintiff's Exhibit Q. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


477 Pi’rr’s Ex. R (WASHINGTON). 


> 
= 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND “OFFICE, M. E. N. 
WASHINGTON, D. C., February 25th, 1886. F.J. P., F.G. 


I, S. M. Stockslager, acting Commissioner of the Senwral Land 
Office, do hereby certify that the annexed paper is a true and literal 
exemplification of office letter of March 9th, 1882, addressed to Mr. 
Leon Abbett, 229 Broadway, New York city. 

In testimony whereof I have hereunto subscribed my 
[L.s.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
S. M. STOCKSLAGER, 
Acting Commissioner of General Land Office. 


.H. 
H. 


C. DEPARTMENT OF THE INTERIOR, | D. K. 
GENERAL LAND OFFICE, M. E. N. H. 
WASHINGTON, D. C., March 9th, 1882. 


Mr. Leon Abbett, 229 Broadway, New York city. 
Sir: I am in receipt of yours of the 21st ult.,in which you re- 


quest this office to grant a hearing “ af any application is made by 
32—157. 


- 
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Joseph T. Williams, Mrs. Sophie Williams, William F. Ernst, 
478 John D. Ernst, Henry B.Campbell, Lafayette Joslyn, Charles 

Garrett or their grantees or parties claiming to derive title 
through them for any of the land or water rights embraced in the 
deeds and agreements,” copies of which you forwarded with your 
letter. Your request is made in behalf of Franz O. Matthiessen and 
Lebbens B. Ward, who claim certain mines and other property under 
deed from Henry B. Stanton, as receiver of the New Philadelphia 
Silver Mining Company, the same being situate in Hot Creek canon, 
Nye county, Eureka district, Nevada. You mention certain sec- 
tions of land as embracing the lands in which you are interested, to 
wit, sections 28, 29, 33, and 34, t’p 8 N., R. 50 E., said district. 

The only subdivisions described in the papers sent by you are the 
S. 4 of S. W. } sec. 28 and E. 3 of S. E. } sec. 29 and the E. 3 of S. 
E. 4 sec. 33. ‘The tracts in sections 28 and 29 are described in the 
deed from William F. Ernst to Jos. T. Williams, dated May 20, 1880, 
and that in section 33 in deed from Jos. T. Williams to New Phila- 

delphia Silver Mining Company, dated July 26, 1879. 
479 I enclose a list of entries made for lands in said sections, 
to wit, pre-emption cash entries 38, 72, and 73, homestead 
entry 69, and original desert-land entry 158. 

You will observe by the remarks made on the list that entry 38 
has been patented, that 72 and 73 are suspended, and that 69 and 
158 have not as yet been consummated. 

The subdivision of land in sections 28 and 29 above described 
are covered by the entry of William F. Ernst, No. 72, dated May 10, 
1880, and the subdivision in section 33, also described above, is em- 
braced in the desert-land entry of Joseph T. Williams, No. 158, 
made May 19, 1879. The deed of Ernst to Williams was not made 
until after entry 72 was allowed. 

The courts have decided that land embraced in a pre-emption 
claim may be assigned or transferred by the applicant for a patent 
immediately upon issue of certificate as a basis for patent. With 
regard to entry 158 I would state that this Department neither rec- 
ognizes transfers or assignments of lands in desert-land entries nor 

considers such transactions as disqualifying the party to the 
480 __ original declaration from consummating entry by making 
satisfactory proof of reclamation of the land and payment. 

The land embraced in the desert-land entry was not returned by 
the surveyor general as mineral, but the S.4 of sec. 29 was. The 
pre-emption entries pending embrace portions of the S. 3 of sec. 29. 
The parties thereto published notice of intention to make proof, 
aud I] am not advised that any protest was filed against their claims 
prior to date that the entries were allowed. It is the rule of this 
office that pre-emption and homestead entries for lands in the min- 
eral belts nay be patented where such publication is resorted to as 
required by the act of March 3, 1879, and no protests are filed 
against the claims regarded as requiring recognition. 

You do not allege mineral value of the tracts embraced in the 
entries. The general claim made by you to sites, improvements, 
and water privileges in the vicinity mentioned is of such indefinite 
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nature as to require no action on the part of this office.” The papers 

filed by you cannot be regarded as such a protest as would 
481 warrant this office in treating the entries pending otherwise 

than as if the same had not been filed. Of course, it is the 
duty of the land officers to avoid allowing entries of lands as agri- 
cultural embraced in whole or in part in mineral claims made of 
record in their office. Should agricultural claimants attempt to ob- 
tain title to lands known to be mineral, whether claimed or un- 
claimed by miners, the course for the miners or those conversant - 
with the facts to pursue is pointed out in circulars of April 27 and 
Sept. 23, 1880, copiies enclosed herewith. 

Very respectfully, N. C. McFARLAND, 

Commissioner. 


Endorsed: Plaintiff's Exhibit R.. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T. J. Edwards, clerk. 


482 -PrarntirF’s Exurpit S (WASHINGTON). 


C. DEPARTMENT OF THE INTERIOR, A. M. H. 
: GENERAL LAND OFFICE, M. E. N. H., F. J. P. 
WASHINGTON, D. C., February 25th, 1886. W.O.C., F. G. 


I,S. M. Stockslager, acting Commissioner of the General Land 
Office, do hereby certify that the annexed paper is a true and literal 
exemplification of office letter of May 238, 1882, addressed to S. B. 
Ward, care of Abbott & Fuller, 229 Broadway, New York city. 

In testimony whereof I have hereunto subscribed my 
[n.s.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 


S. M. STOCKSLAGER, 
Acting Commissioner of General Land Office 


C. DEPARTMENT OF THE INTERIOR, A.M. H. 
GENERAL LAND OFFICE, M. E. N. H. 
WASHINGTON, D. C., May 23d, 1882. 


Mr. S. B. Ward, care: Abbott & Fuller, 229 Broadway, New York 
city. 
Srr: You are hereby advised that there is no evidence on file in 
this office showing the relinquishment by Mr. Joseph T. Wil- 
483 liams of any portion of his desert-land entry No. 158, made 
by him in the Eureka land district, State of Nevada. 


Very respectfully, N. C. McFARLAND, 
Commissioner. 


Endorsed: Plaintiff's exhibit S. John B. Thompson, special ex- 
aminer. Filed Nov. 1, 1886. T. J. Edwards, clerk. 
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Pr’rr’s Ex. T (WASHINGTON). 


C. DEPARTMENT OF THE INTERIOR, A.M.C. 
GENERAL LAND OFFICE M. E.N. H., F. J. P. 
WASHINGTON, D. C., February 25th, 1886. F. G. 


I, S. M. Stockslager, acting Commissioner of the General Land 
Office, do hereby certify that the annexed paper is a true and literal 
exemplification of office letter of August 14, 1882, addressed to Henry 
B. Stanton, New York city. 

In testimony whereof I have hereunto subscribed my 
[L. s.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
S. M. STOCKSLAGER, 
Acting Commissioner of General Land Office. 


484 C. DEPARTMENT OF THE INTERIOR, C. W. D. 
GENERAL LAND OFFICE, M. E. N. H. 
WASHINGTON, D. C., April 14, 1882. 


Henry B. Stanton, Esg., New York city. 


Str: Iam in receipt of your letter of June 20, 1881, stating that 
several years since a party in Nevada conveyed to the. New Phil- 
adelphia Silver Mining Company all his interest in a tract of land 
which he had located under the desert-land act, but for which he 
had received no patent ; that.said mining company erected a val- 
uable mill upon the land, and that you as receiver of said company 
desire to protect its interest, and request information as to what 
steps are necessary to complete the company’s title. 

In answer I have to say that the Hon. Secretary of the Interior, 
under date of April 15, 1880, decided that desert-land claims are not 
assignable; that no rights passed to the purchaser when the as- 
signment was made, and that a patent in such case, if issued, must 
be issued to the party making the entry. I enclose herewith for 
your information a circular from this office and invite your atten- 
tion to pages 29, 61, 88, and 89 thereof relating to the entry of 
desert lands. 

Very respectfully, N. C. McFARLAND, 
Commissioner. 


Endorsed: Plaintiffs Exhibit T. John B. Thompson, special ex- 
aminer. Filed Nov. 1, 1886. TT. J. Edwards; clerk. 


485 PLAINTIFF'S ExuiBit V (WASHINGTON). 


C. DEPARTMENT OF THE INTERIOR, A. M. H. 
GENERAL LAND OFFICE, M. EK. N. H., F. J. P. 
WasHINGTON, D. C., February 25th, 1886. W. O. (on F. G. 


I, S. M. Stockslager, acting ieainioner of the Gonenal Land 
Office, #0 hereby certify that the npeuel paper is a true and 
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literal exemplification of office letter of September 11, 1882, addressed 
to F. H. Hinckley, Esq., register, Eureka, Nevada. 
In testimony whereof I have hereunto subscribed my name 
[. s.] and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. 


S. M. STOCKSLAGER, 
‘Ack’g Commissioner of the General Land Office. 


Tages : DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHINGTON, D. C., Sept. 11, 1882. 
F. M. Hinckley, Esq., register, Eureka, Nevada. 


Sir: In the matter of desert-land entry No. 158, made by Joseph 
T. Williams, at your office, embracing, among other tracts, 

486 the east half of the southeast quarter of section 33, township 
8 north, range 50 east, Mount Diablo meridian, it is repre- 
sented that said tract was conveyed by said Williams to the New 
Philadelphia Silver Mining Company ; that R. Gluyas, Esq., of Hot 
Creek, Nye county, Nevada, addressed a letter to you on behalf of 
said company 25th July last, requesting information concerning.the 
status of said entry, and that you replied to him under date 3d 
ultimo, as follows: “ Mr. Williams has informed me that he would 
try and procure the cancellation of his desert-Jand entry. We have 
received no notice as yet of the cancellation of said entry.” The 
record in this case shows that May 20, 1882, J. T. Williams made 
relinquishment of the entry in question, and that said relinquish- 
ment, according to your own endorsement upon same, was filed in 
your office June 9, 1882, and transmitted to this office with your 
letter of even date, almost two months prior to the time when it is 
alleged you made the above reply. Upon a cursory exami- 

487 nation of the matter it would seem that the information, if 
furnished by you as aforesaid, was not in accordance with the 

facts in the case and misleading in result, and therefore calculated 
to create suspicion in the public mind as to the honest administra- 
tion of your office in matters coming before you for official action. 
Large and valuable interests were affected by the relinquishment 
of Williams, and the company should have been notified when it 
was filed in your office, or, at all events, when it applied to you 
through its agent for information. Please explain the matter at 


once. 
Very respectfully, N. C. McFARLAND, 
Commissioner. 


Endorsed: Plaintiff’s Exhibit V. John B. Thompson, special ex- 
amjner. Filed Nov. 1,1886. T. J. Edwards, clerk. 


a 
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488 PLaintTirr’s Exuripit W (WASHINGTON). 
C. DEPARTMENT OF THE INTERIOR, W.0.C., A. M. H. © 
GENERAL LAND OFFICE, M. E. N. H. 


WasHInatTon, D.C., February 25th, 1886. F. J. P., F. G. 


I, S. M. Stockslager, acting Commissioner of the General Land. 


Office, do hereby certify that the annexed paper is a true and literal 
exemplification of office letter of February 21st, 1883, addressed to 
Messrs. Curtis & Burdett, Washington, D. C. 

In testimony whereof I have hereunto subscribed my name 
[L. s.] and caused the seal of this office to be affixed, at the city of 

Washington, on the day and year above written. 
S. M. STOCKSLAGER, 
Acting Commissioner of General Land Office. 


C. : DEPARTMENT OF THE INTERIOR, J. W. L. 
7 GENERAL LAND OFFICE, 1. 
WasuHincoTon, D. C., Feb’y 21st, 1883. 


Messrs. Curtis & Burdett, Washington, D. C. 
GENTLEMEN: On Sept. 6th, 1882, you filed a motion in this office 
to reinstate Eureka, Nevada, desert-land entry No. 158, made by 
Joseph Williams May 19, 1879, and cancelled by relinquish- 
489 ment August 4, 1882. You also desired that your letter 
should be treated asa protest against the approval of the 
selection made by the State of Nevada upon the application of the 
said Williams, which application embraces a certain 80-acre tract 
in question. In this proceeding you appear as attorneys for Messrs. 
F. O. Matthiessen and L. B. Ward, who claim to have derived cer- 
tain interests in said land from Williams through intermediate 
parties. Mr. Williams, by his attorney, protests in his turn against 
the reinstatement of his desert-land entry, which he states he vol- 
untarily relinquished for the reason that he could not comply with 
the law. You file statements showing the nature of the transactions 
between the New Philadelphia Silver Mining Company and Mr. 
Williams and a copy of a deed from Williams purporting to convey 
to said company whatever rights he possessed to the 80 acres in 


question, the consideration mentioned being the sum of five thou- - 


sand dollars. You state that the land is used as a site for a stamp- 
mnill, which has been erected thereon at a cost of over $50,000, and that 

by the failure of Williams to obtain title under his desert-land 
490 entry and his ultimate relinquishment of that entry your 

clients have been defrauded. Mr. Williams, upon his own 
part, submits a statement of the business transactions referred ta 
and sets up certain claims of his own against opposite parties to the 
individual controversy. With these personal matters this office can 
have nothing to do. The only questions that can arise in respect to 
desert-land entry No. 158 are whether said entry was properly can- 
celled; and, if so, whether there is good cause shown for its rein- 
statement or any proper application before me which could be con- 
sidered in that behalf. 
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The relinquishment and cancellation of the entry are in due form, 
and all the proceedings appear to have been regular. 

It is admitted by the party to the entry that the land was not re- 
claimed. He does not ask for the reinstatement of his entry, and 
no other person is authorized to make such application in his name; 
neither does any cause appear why the entry should be reinstated 
on its merits. This office cannot undertake to enforce the obliga- 

tions of private. contracts by attempting to compel a party to 
491 take title to land which he does not desire and to which he 

has no legal claim. It is an established principle in the ad- 
ministration of the land laws that purchasers before patent take 
with notice of all defects and of the contingency that title may never 
be perfected. 

They are not innocent purchasers, and if their conveyances prove 
empty they can have no recourse upon the Government to give sub- 
stance thereto. The doctrine laid down by Mr. Justice Miller in the. 
case of Root vs. Shields, 1 Woolworth, C. C., 342, has been uniformly 
recognized and followed as the correct rule of law applicable to such 


~ eases. The question of the validity of the State selection will be de- 


termined in due course of action thereon by this office. 
Very respectfully, N. C. McFARLAND, 
; Commissioner. 


Endorsed: Plaintiff’s Exhibit W. John B. Thompson, special 
examiner. Filed Nov. 1, 1886. T.J. Edwards, clerk. — 


492  Def’t’s Testimony (E..C. Ford). 


In the Circuit Court of the United States for the Ninth Circuit and 
District of Nevada. 


Unirep States, Plaintiff, 
ig In Equity. 
JoserH T. Wiiriams, Defendant. 


Be it remembered that at an examination of witnesses begun and 
held on the twenty-fifth day of February, A. D. 1886, when the 
within testimony was taken, I, John B. Thompson, special examiner 
or con.missioner, did cause to be personally present at my office, 
No. 925 ‘“‘F” street northwest, in. the city of Washington, District of 
Columbia, Ellery C. Ford, to testify on the part and behalf of the 
defendant in a certain cause now pending in the circuit court of 
the United States for the ninth circuit and district of Nevada 
wherein The United States is plaintiff and Joseph T. Williams is 
defendant. , 

And be it further remembered that the counsel for the plaintiff 
and for the defendant in the said cause having stipulated that Wil- 
liam W. Curtis, a witness produced and examined on the part of 
the plaintiff, might “ be recalled fur cross-examination by the de- 
fendant during the taking of the testimony for the defendant in 


this case, if the defendant so desires,” that the said William W. 
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Curtis was, pursuant to said stipulation, recalled for such cross-ex- 
amination, at my office aforesaid, on the first day of April, A. D. 
1886, and that the cross-examination of said witness by the defend- 
ant was then and there had. 


493 In the Circuit Court of the United States, Ninth Circuit and 
District of Nevada. 


Unitep States, Plaintiff, 
v. In Equity. 
JosEPH T. Wiittams, Defendant. ( : 


Met at the office of John B. Thompson, special examiner, No. 928 
“ F” street northwest, Washington, D. C., Thursday, March 25 , 1886, 
at 12 o’clock m. 

Present : James K. Redington, Esqr.,and EK. C. Ford, Esqr., for 
the defendant, and S. 8S. Burdett, Esqr., representing the Attorney 
General, for the plaintiff. 


Whereupon Ectery C. Forp, a witness produced, sworn, and ex- 
amined on the part of the defendant, says as follows: 


By Mr. REDINGTON : 


Q. What is your occupation or profession ? 

A. My nameis Ellery C. Ford ; attorney-at-law, Washington, D. C. 

Q. How long have you been practicing your profession in Wash- 
ington ? 

A. Eight years. 

Q. Prior to that time, Col. Ford, how were you engaged ? 

A. I was chief of the mineral division of the General Land 
494 Office for six years. 

Q. State whether you know the defendant Williams and 
what professional relations you have had at any time with Williams 
in connection with the case under consideration. 

A. I am acquainted with Mr. Williamsand have represented him 
as his attorney at this end of the line since the papers relating to 
these cases first came up. 

Q. You represented him in the litigation or controversy relating 
to the desert-land entry ? 

A. I did. : 

Q. And subsequently in relation to the State selection against the 
mill-site application ? 

A. Yes, sir. 

Q. In the discharge of your professional duties in that connec- 
tion, when, if at any time, did you first examine or see the list of 
State selections already introduced in evidence as “ Plaintiff’s Ex- 
hibit B?” 

A. I do not know the exact date when I first saw that, but it. was 
soon after the list had been received in the Land Office and posted, 
I suppose. 

Q. Did you at that time critically examine it with reference to 
these particular tracts of land ? 
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A. I did. , 

Q. State whether or not at that examination you saw noted on 
that list opposite these selections for the tracts in question any ref- 
erence to a mill site or other conflicting claim. 

A. I did not. 3 

Q. When, if at any time subsequent to this first examination, did 
you have occasion to examine this list again ? 

A. Some time between the 18th of January, 1883, and January 
24, 1883, with respect to the mill-site application—the filing of the 
mill-site application. 

Q. When was this second examination made? 

; A. The papers in the mill-site application were received in 
495 the General Land Office on January 18th, 1883, and I exam- 
ined the papers about that time and prior to the 24th day of 
that month. -I know this from the fact that on the 24th of January 
I wrote to Mr. Williams the resuit of that examination. 
- Q. At this second examination of this list did you observe any 
notation whatever opposite these particular tracts ? 

A. I did not. 

Q. Did you ever subsequently examine this list; if so, when? 

A. I did; prior to the filing of an argument which was filed on 
May 7, 1883. 

Q. Just before the filing of that argument ? 

A. Yes, sir. 2 

Q. I understand, then, that for the third time you examined this 
list just prior to the filing of this argument. 

A. Yes. ‘ 

Q. State whether at this third examination you observed on that 
list any notation opposite these tracts. : 

A. I never at any time found any notation opposite to these 
tracts, to my recollection, prior to the listing of the land to the 
State, although I had examined it three times or more. I was 
going to say my reason for thinking so is: that I have got my orig- 
inal notes of what was in the cases at my last examination and I 
haven’t any annotation on them whatever. 

Q. Then you have refreshed yourself from those notes? 

A. I have. 

Q. In preparing your case in such an examination would you 
have omitted from your notes any annotation that you would have 
observed upon the list ? 

A. I certainly would ‘not. 

Q. With what care did you examine this list on those occasions ? 

A. I examined that with a good deal of care, for I desired to do 
everything I could to protect Williams’ rights in the matter. 

(. When, for the first time, did you learn that the lands 
496 had been listed to the State of Nevada? 
A. In the month of December, 1883. 

Q. State, if you know, when Mr. Williams first learned of the 
listing of this land to the State of Nevada, and how he learned it. 

A. He first ascertained that fact after his return home in Decem- 
ber, 1883. He left word with me that if any letters or telegrams 

30—157 : 
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came to him that I should open the telegrams and retransmit them 
and return the letters. I received a communication, or letter, which 
was sent to him in his name informing him that list 24 had been 
listed to the State, including the lands in controversy. Then for 
the first time did I know it, and by his letters it appears the first 
time he ever knew it. © 

. That notification was communicated by telegram or letter? 

. By telegram. : | 

. By telegram from some one in Nevada? 

. Yes; by telegram. 

You opened that telegram under his direction ? 

I did. 

. And sent it to him? 

I did. 

And it is not now in your possession ? 

. It is not now in my possession. 

. Colonel, I will ask you whether at any time you erased any 
note or memorandum from this list of State selections or caused it 
to be done or directed that it should be done by anybody. 

A. I neither erased the same nor caused it to be done in any way, 
shape, form, nor manner. 7 

Q. Was Mr. Williams represented by anybody in Washington in 
connection with this matter except you ? 

A. Noone. 

Q. Did any one in the interest of Williams have any access to 
those papers or anything to do with them except you ? 

A. There was agentleman by the name of Patterson, who was doing 
some work for me at that time, who did see the papers. 

Q. Where is Patterson ? | 

A. I don’t know—he is dead. 
497 Q. How long has he been dead ? 
A. I should say for two years this spring. 

Q. Did you give any instructions whatever to Patterson in respect 
to the erasure of any annotation upon this list ? 3 

—. I never did. 

Q. Did he ever report to you, in writing or otherwise, that upon 
this list there was any annotation ? 

A. He never did, to my recollection. 

Q. When did you first know of any claim that there had been any 
erasure of a notation upon that list? 

A. Not until the listing had been made, and I think not until 
the question came up, along in December, in regard to the listing. 

Q. As chief of the mineral division I doubt not, Colonel Ford, vou 
became familiar with the practice of that division both in respect to 
cases pending therein and cases which involved joint action of that 
division and the pre-emption division of the General Land Office. 

A. I endeavored to and did. 

Q. In the administration of that.office—of the Land Office—what 
effect would the notation of the words “ mill site” opposite a State 
selection have in the disposition of the case where, upon examina- 
tion, it was found that the State application or location preceded in 
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date the filing of the mill-site application? Under such circum- 
stances what disposition would be made of the case in the General 
Land Office ? 3 

A. In view of the fact that a mill site must be on non-mineral 
Jand, it would be treated the same as ordinary agricultural claims 
against the State selection, and, being later in date, the State selec- 


tion would be approved. 
Q. So in the case now in question, if the attention had been called 


by division “ G”—the pre-emption division—to the conflict said to 
have been noted on the list, the result would necessarily have been, 

under the rales and practice, to have certified the land to 
498 the State, notwithstanding the mill-site application ? 


(Mr. Burperr: That question is objected to as leading, irrelevant, 
and as suggestive.) : 

A. It would naturally and necessarily, under the rules of the office, 
as I understand them. 


Mr. Repineton: I now call upon Mr. Burdett, special counsel for 
the United States, to produce an argument of Ellery C. Ford in the 
matter of the conflict between the State selection and the mill site, 
filed in the General Land Office on the 7th day of May, 1883, office 
number 41995, for the purpose of introducing the same in evidence. 


(The counsel for the United States here produces a paper and 
hands it to Mr. Redington, of vounsel for the defendant.) 


Mr. Repinaton : -I now offer this paper in evidence on behalf of 
the defendant and ask that it be marked as “ Defendant’s Ex- 


hibit A.” 


The paper in question is here marked by the special examiner as 
“ Defendant’s Exhibit A.” 


Cross-examination by Mr. BuRDETT: 


Q. Be good enough to state fully and at length what concern you 
had with list No. 24, marked “ Plaintiff’s Exhibit B,” upon its filing 
in the General Land Office, particularly what it contained which 
was in any way of interest to you in preparing any case you had for 
Williams in the General Land Office. 

A. The State of Nevada had selected on the second day of Sep- 
tember, 1882, quite ‘a large number of tracts of land which were 
embraced in list No. 24. Among those tracts I find the east half of 


the southeast quarter of section 338, township 8 north, range 50 east ; 


also the west: half of the southwest quarter of section 34, in 

499 said township. I had understood that Mr. Williams proposed 

to purchase from the State under that listing and selection 

when the lands should pass to the State, and for that reason he em- 
ployed me to represent him. | 

Q. Then your interest in the contents of that list was simply in 

the selection it contained of the two tracts of Jand you have men- 


tioned ? 
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A. It was in regard to two tracts of land which I presume are 
correctly described therein, to wit, the ones heretofore referred to. 

Q. Did you on your first examination, which you placed at about 
the time the list was received and posted, make any note of the selec- 
tions therein contained ? 

A. I did; and of the endorsements thereon taken at the time, 
which exactly agree with those on the list. 

Q. Whatdo you mean by saying you took copies of any endorse- 
ment thereon at that first examination of the list ? 

A. (Witness pointing to a paper in his hands.) Copies of the cer- 
tificates of the register and receiver, dated September 16, 1882, and 
of the application dated August 31, 1882. 

Q. You mean, then, by that simply that you took a note of the 
official certificates appended to that list ? 

A. That was a part of the memorandum that I took at that time. 

Q. Do you mean to say that you took a memorandum of all anno- 
tations that at that time appeared on the list ? | | 

A. Any that would affect the lands hereinbefore referred to. 

Q. Did you take from that list at that time a note of a pencil 
memorandum made on the list in these words: “See letter to Leon 
Abbett, ‘C’ M’ch 9, 1882?” 

A. Idid not; and from the fact that I did not I am positive that 
they were not there at that time. 

Q. Do you know in whose handwriting that memorandum 


is? 
500 A. Iam not positive. I do not know whose it is. . 
Q. Do you believe or think you know in whose handwrit- 
ing it is? ? 


A. I do not think I know. 

Q. Do you know one Hirth, who is a posting clerk in the General 
Land Office? — 

A. I do. 

Q. Do you not believe that it is in his handwriting ? | 

A. I have no reason to believe that it is or is not. I am not famil- 
jar enough with his handwriting to judge. 

-Q. Are you as certain when you examined that list the first time 
you have mentioned that that particular endorsement was not on 
it as you are that no other endorsement was there ? 

A. I feel certain that at no time when I examined that list. No. 
24 was that annotation there. This I am the more satisfied of from 
an examination of my minutes taken at the several times. 

Q. Have you here present with you the minutes you took on your 
first examination ? 

A. I have got minutes which I took in the month of January, 
1883, in part, not in full. 

Q. What has become of the part that is missing ? 

A. Iam unable to state as tothat. Idonot usually retain on my 
files my minutes of a case after the same has been disposed of. Ajter 
this listing was made it would be my general.custom to destroy my 
notes so as not to incumber my files. In looking over my old papers 
I happened to find this paper a few days ago. ee 
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Q. Then you are testifying from minutes and memorandum 
which you agree are incomplete? 

A. They are complete as far as they go, and show all that was to 
be found upon the list which would concern me or my client at the 
time of the examiniition. 

Q. But I understand that you haven’t all the minutes you took on 
the occasion of your examination of that list. 

A. I presume that I haven’t all the minutes that I have taken of 

the two cases at all of the examinations which I made. 
o01 Q. Then I repeat the question. Is it not true that you 
are testifying on the strength of minutes which you agree 
are incomplete ? 

A. I am testifying from recollection and also upon the facts 
which I find in my minutes—satisfied as to the recollection, and 
supported in the correctness of that recollection by the documents 
I have. : 

Q. Are not the minutes from which vou are testifying and which 
you now hold in your hand simply copies of the certificates—two’ 
In number—which are appended at the foot of list 24? 

A. That is what the memorandum is. 

Q. And do I understand you that this memorandum was taken 
at the time or about the time of the first examination of that list? 

A. I think it was.. 

Q. Be good enough to look at that memorandum and see whether 
or not the copy you made of the certificate of August 31, 1882, pur- 
porting to be signed “A. J. Hatch, by J. W. Fassett, deputy,” is not 
as you have made it out, signed “A. J. Hatch, selecting agent, by J. 
W. Fassett, deputy.” 

A. My memorandum here says, “A. J. Hatch, selecting agent, by 
J. W. Fassett, deputy.” 

Q. I will now ask you whether it has not come to your knowledge 
that at the time you made your first examination of that list and 
at the several times thereafter when you so examined that list, as 
you have testified, that certificate was not in fact a blank, and the 
name A. J. Hatch afterwards supplied by a return of the list to the 
local office, a considerable length of time after the listing had finally 
- been made to the State of Nevada. 

A. I recollect there was a controversy in regard to that point. I 
cannot give the dates, though, now, but the records of the General 
Land Office will show. 

QQ. If that state of facts is true, is it not further true that 
502. the memorandum you now present, if a true memorandum, 

was not in fact made until a time long subsequent to the 
final listing of the tracts to the State? 

A. You seem to have mistaken the business entirely. I do not 
say that I have an exact copy. I simply state what my minutes 
contain. The date when those minutes were made I am unable to 
state. I know that it was at an examination of the case, but the par- 
ticular day or the particular time I am unable to state. 

Q. Then is — true or not true that the minutes or memorandum 
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from which you have been testifying were made at a time subse- 
quent to the final listing of the tracts to the State? 

A. I have been testifying from my recollection of the facts in the 
case, and also have referred to such memorandum as I have bearing 
upon the case. 

Q. I ask again if the memorandum you testified from was cor- 
rectly taken at the time—that is to say, if it was taken at a time 
when the name of the selecting agent was actually upon the list, is 
it not true that such memorandum was taken at a time long subse- 
quent to the final listing of those lands to the State of Nevada? 

A. Of course, at the time this memorandum that I hold in my 
hand was made, being a copy of that which is attached to list No. 
24, it must necessarily have been made at the time that those blanks 
were filled up. 

Q. Colonel Ford, after once having examined that list and found 
the tracts you were interested in reported upon it, what further in- 
terest or concern had you with it? In other words, why should you 
have any need to call for it? 

A. Because there was received about the 18th of January, 1883, 
an application by Messrs. Matthiessen and Ward for five acres, about, 
of that tract of land, and in the examination of matters relating to 
the two claims it became necessary to examine the full record and 

all the papers appertaining thereto. 
503 Q. But why examine that particular list ? 
A. Because it was the only list embracing the tract in con- 
troversy that I knew of. 

Q. But what occasion had you to expect any change of that list? 

A. I had no idea that any change would be made in that list. I 
was endeavoring that there should be none, nor that the mill-site 
case should go through to patent while that list was pending—a 
prior list and appropriation of the land. 

Q. But how could either of those purposes, have been either ad- 
vanced or hindered by further inspections of that list ? 

A. I knew that the attorneys for Matthiessen and Ward were 
using every endeavor with the Commissioner to get the mill-site 
application patented—in other words, to steal a march on me—and 
I did not propose it should be done if I could prevent it, and hence 
I frequently examined the papers to see what was the last thing that 
had been done, for I was:seldom informed of the action taken by 
the attorneys for Matthiessen and Ward in the matter, and hence it 
became necessary to examine all the papers relating to the five acres 
quite frequently. : 

Q. What could have been done in aid of the purpose of Matthi- 
essen and Ward or their attorneys which could or would have been 

evidenced by list No. 24? 

A. Why, if that five acres were patented it would take five acres 
out of that list, of course. i 

Q. Then you were examining that list from time to time to see if 
there had been any annotation there of the fact that part of the. 
tracts therein bad been patented to Matthiessen and Ward ? 
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A. It is my custom in examining a case to examine the entire 
case and to keep posted in regard to every piece of it. 

Q. But you have not answered my inquiry as to what thing could 
have happened in connection with this list No. 24 which could 
either help or hinder the case of your client, Williams, as to his in- 

terest in those tracts. 
504 A. The only answer to that conundrum is that I always 
examine all the papers relating to a case when I take it up. 

Q. Did you see Williams at the city of Washington at some time 
after this listing had taken place; if so, when ? 

A. I did. I saw him in this town somewhere in the first half of 
December, 1883. He started home, I should judge, about the 15th 
of that month; from the 10th to the 15th, savy. 

Q. How do you say that at that time he had no knowledge that 
these tracts had been listed to the State of Nevada ? 

A. I say that he had no knowledge, so far as I am advised, that 
the lands had been listed at that time. I am very certain he had 
no knowledge of that fact. 

Q. And do you say that the fact of the listing was not a subject 
of conversation between you at that time? 

A. We had, of course, while he was here conversations in regard 
to the State selection and also in regard to the mill site. 

Q. Do you desire to be understood as saying that up to the time - 
when you saw Williams in person in this city, in December, 1883, 
you had not, either verbally or in writing, communicated with him or 
with any person for him with respect to the then existing fact of 
the certification to Nevada of these tracts in controversy ? 

A. I neither had conveyed that fact to him or any one else, nor 
was I aware of the fact. 

Q. Do you feel quite sure that up to that time you had not 
written advising him or some party in Nevada to advise him of that 
fact ? 

A. I know I did not. 

Q. Can you state the tenor, the date, and the person from whom 
the certain telegrain to which you referred in your examination-in- 
chief was received ? | 

A. I cannot give the name of the party from whom it came, but 

it came from Carson City, if I am not mistaken. I did not 
505 charge mv memory with it, and am not positive. I think it 

came from Carson City, stating that the land had been listed 
to the State; I think it said one hundred and sixty acres or some- 
thing of that kind. 3 

Q. Was that telegram from an officer of the State? 

A. I cannot now recollect who it was, but my impression is it was 
Mr. Williams’ attorney out there, but I am not positive. 

Q. Do you know who his attorney was? 

-A. I do not recollect. , 

Q. Were you the attorney of Williams to represent any adverse 
interests he had with respect to the mill-site application of Mat- 


thiessen and Ward ? 
A. Only as I have said, that he was interested in that State selec- 
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tion, as I had understood, and as the mill-site application embraced 
a part of the same land [ naturally was interested and so was he. 

Q. Did you examine the papers in that case? 

A. I did. 

Q. Are you aware of the fact that there was attached to the regis- 
ter and receiver’s letter of January 10, 1883, sending up the mill- site 
papers, a memorandum, dated February 24, 1883, directing that 
that—namely, the mill-site case—be considered in connection with 
the State selection ? 

A. I cannot say when I first saw this memorandum, and do not 
know. Mr. Tyssowski, you know, is great for memorandums about 
every little thing, and has so many tacked onto cases that I can’t 
remember when [ saw this particular one. 

Q. Did you ever see that memorandum ? 

A. Well, I am unable to state whether I did or not. 

Q. Did you ever take any note or memorandum of the state of 
the papers in that case? 

A. I did; but I was not accustomed to take. notes of a clerk 
which he might pat on in matters of that kind, for Mr. Tyssowski 
had a way of putting them on all the time. If it related to the 
merits of the case I did take notes of it or should. 

Q. Do you mean to say, then, that in the examination of a 
506 case of this character and finding appended to the papers a 
memorandum of this sort you would consider it unworthy 

of note? 

A. I would consider it as having little to do with the merits of 
the case and as having nothing to do with the rights of the parties 
thereto. 

Q. You did not say whether, in taking notes of the case, you 
would deem such memoranda of sufficient im portance to make notes 
of them. 

A. I should, if it had anything to do which would affect the title 
of the property one way or the other. 

Q. You mean, then, that it is not your habit, in taking notes or 
memorandum of cases pending in which you are interested, to take a 
memorandum or any note of a fact which simply had to do with the 
conduct of the case’? 

A. If it had anything to do which would affect, directly or indi- 
rectly, the title to the premises in dispute, I did ; I do. 

Q. Then, I repeat, if it simply had to do with the conduct of the 
case itself in the office you would not note it ? 

A. If it were simply a note of the clerk who took charge of the 

ease I would not note it. If it referred to any little memorandum 
which did not and could not have anything to do with the title to 
the property, 1 did not at all times noite it. 

Q. I gather, then, that your babit of examination is such that a 
matter of no more import than that contained in the memorandum 
of February 24, 1883, would not attract your attention. — 

A. I do not say it would not attract my attention, but I say I 
would take no notice of it in my note. 

Q. I notice also attached to that letter a memorandum of March 
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9, 1883, as follows: “On motion of Mr. Curtis, and Mr. Ford not 
objecting, the Commissioner directs that action in this case may be 

delayed for some time.” Do you know anything about that? 
£07 A. I recollect that my attention was called by Mr. Tys- 

sowski to that fact at one time, but whether the memorandum 
was attached to that paper or not I do not know, for I did not take 
copy of all the papers in the case, but depended on my recollection 
some. If it was something which had to do with the merits of the 
case [ did take a note. 

Q. You were aware of the fact, were you not, that the mill-site 
application was pending at the same time that the State selection 
matter was pending ? 

A. The subsequent application ; yes. 

Q. Subsequent or otherwise, the question is, were you aware of the 
fact that there was actually pending an actual mill-site application at 
the same time for:a part of the same land covered by the State selec- 
tion, which was then pending? . 

A. I was aware of the fact that an application was pending for a 
mill site there, which had been filed with the register and receiver 
at Eureka, Nevada, and by them rejected. 

Q. Do — mean by that to indicate that there was not, during the 
pendency of the State selection, also pending for the same tract of 
land an application in the General Land Office by Matthiessen and 
Ward for a mill site? 

_A. Iam aware of the fact that about the 18th of January, 1883, 
there was received at the General Land Office this application for a 
patent by Matthiessen and Ward, which had been rejected by the 
register and receiver, and that a so-called appeal was taken from 
their rejection of the application, and that the case was not properly 
a live case. ? 

Q. You are talking now as an expert ? 

A. No; I am talking of the matter under the rules, which declare 
that a decision of the local office becomes final unless an appeal be 
taken. 3 

Q. Do you mean to say, then, that there was not pending in the 

General Land Office an application fora mill site by Matthies- 
508 sen and Ward when the State selection was pending ? 
A. I say, on the contrary, that there was then pending in the 
General Land Office the papers appertaining to an application of 
Matthiessen and Ward for a mill site. 


(At the request of counsel for the defendant a recess is here, at half 
after one o’clock p. m., taken until half after two o’clock p. m. 


Met at two thirty o’clock p. m., pursuant to adjournment or re- 
cess, whereupon the cross-examination of the witness, EK. C. Forp, is 
continued. | 


By Mr. Burpett: 


Q. Up to the date of the certification of the tracts in controversy 
to the State of Nevada and up to the time when you say you became 
34—157 
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aware of the fact of that certification, had the General Land Office 
passed upon that pending mill-site application ? 

A. No action, I think, had been taken by that office in that 
matter. 2 

Q. In your examination-in-chief you indicated, as matter of opin- 
ion, that where a State application was pending and an application 
adverse thereto made at a subsequent date that the State selection 
would be approved notwithstanding the junior application ? | 

A. Yes; if that counter-claim was an agricultural claim. 

Q. Do you mean to be understood that the mere question of date 
of application in such a case would control ? 

A. When the land is public land in that way, as it was after the 
cancellation of the desert entry, the party who first filed for it as 
agricultural land would have the better right to the land, and in 

urdinary cases it would be so decided or so result. : 
509 Q. Do you mean to be understood as saying that the date 

of application for a tract of land is decisive as to the time 
when rights under the application inure to the party making it ? 

A. Not in all cases. | 

Q. Is it not true that there are cases where, by reason of improve- 
ments made and existing,a party may, under the laws of the United 
States, have rights in a tract of pwhblic land which antedate his ac- 
tual application therefor ? 

A. Itisan unfortunate thing that you can find a decision on every 
side of every question presented to the General Land Office. 

Q. I conclude from the reply to the last question that you are 
willing to concede that mere date of application is not necessarily 
decisive? ! 

A. As I said before, the office has made some rare decisions upon 
almost every side of every question presented to it. 

Q. In whose handwriting is the paper or argument you have ap- 
pended as “ Defendant’s Exhibit A?” | 

A. It is in the handwriting of Mr. Patterson. 7 

Q. Were all of the formal papers which were filed in your name 
in the State selection case in the handwriting of the same person ? 

A. I cannot state as to that without an examination. Ido not 


‘— but what they may be, and I don’t know that they were. 


Q. Is it not true that the same Mr. Patterson in fact made most 
of the examinations of the papers in connection with the prosecu- 
tion of the State selection case and with respect to the controversy 
theretofore existing arising out of the relinquishment of the desert- 
land entry of Williams on the same tract of land? 

A. Ido not know how many times he examined the papers. I 
don’t think, however, that he examined the papers in this case more 

than once, though he may have done so. 
510 QQ. What occasion had you for examination of list No. 24 
at any time after October Ist, 1883? | 

A. I think it was in reference to a point that had been raised in 
regard to some signatures to the list of selections. 

Q. Then that fact was at some time during the year 1883 brought 


to your attention ? 
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A. Yes; and after those signatures were attached it must be that 
this memorandum was made, and at that time I had no information 
as to the annotation made on the side of the list. 

Q. Are you willing to attach to your deposition the memorandum 
just spoken of and respecting which you have been generally speak- 
Ing in this examination ? 

A. I see no necessity for putting itin. It isthe same thing as is in 
the list there. If it is of any value to you you can have it, I 
reckon. | 

Mr. Burpett: Of course, it is a private paper and I cannot de- 
mand it. 

The Witness: Being exactly the same thing as in the list, there 
is no use for it, I reckon. 

Mr. Burvett: If you are willing to put it in I will ask you to do 
so and have it marked as an exhibit in the case. 

The Witness: I have no objection to putting it in, but I would 
state- that the words “ Saturday, 10 a. m., Jan’y 16, ’86,” in pencil, 
relate to the day the hearing was set for in this office and was not a 
part of the original memorandum. 


The paper referred to is here handed to the special examiner by 
the witness and is by the special examiner. marked “ Memoraudum 
by E. C. Ford.” ; 


Redirect by Mr. REepInaTon: 


Q. If I understand you correctly, Colonel Ford, you have testi- 
fied from recollection as to the condition of list No. 24 on 
511 ‘three different times when you examined it. Is that true? 
A. On the occasions in which I have examined it, three or 
more. 

Q. The testimony. you have been giving is, in the first place, from 
your recollection? © 

A. Yes. . : 

Q. And you nave also refreshed your recollection by consulting 
such memorandum as you now find in the records of your office? 

A. Correct. 7 

Q. But you are not certain that the memorandum now found 
constitutes all the memoranda that you originally had ? 

A. Yes, sir. . 

Q And the memorandum which has been handed to the special 
counsel for the Government and introduced in evidence shows the 
condition of the case as you found it at that time, so far as anything 
which you considered material to the case was noted ? 

A. That contains a memorandum of all that I found of impor- 
tance in the case at the time those notes were made, and had I ob- 
served anything I should certainly have taken note of it. 

Q. Did you ever at any time make any note or memorandum in 
this case which showed a notation upon the side of that list opposite 
the tracts in question ; did you ever have such memorandum ? 

A. I never had such memorandum and I never had any knowl- 


268 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 
edge that it existed prior to the certification and the making of that 
memorandum. , : 

Q..Mr. Patterson, the gentleman referred to, was employed by 

ou ? 

. A. He was in some matters. 

Q. If any of the papers in connection with the case appear in his 
handwriting they were prepared as your employé? 
A. He was my clerk. 
Q. And signed by you? 
A. And signed by me. 

(Signed) ELLERY C. FORD. 


Subscribed and sworn to before me— 
JOHN B. THOMPSON, 
Special Examiner. 


512 Counsel for both parties here ask the special examiner to 
note upon the record the following stipulation, to wit: 

It is stipulated between the parties hereto, special counsel for the 
United States and counsel for the defendant being present and 
agreeing, that the further taking of testimony may be, and hereby 
is,continued until Thursday, April 1,1886, within which time coun- 
sel for the defendant may cross-examine Mr. W. W. Curtis, a witness 
sworn for the plaintiff, and may also examine two witnesses for the 
defendant; and it is further stipulated and agreed that special 
counsel for the United States may have until Saturday, April 3d, 
1886, for the taking of testimony in rebuttal. 


513 PUff’s Testimony—( Curtis) Cross-Ex. 


THURSDAY, April 1st, 1886. 


Met at 1 o’clock p. m., pursuant to continuance, and, no further 
witnesses being produced on the part of the defendant, the cross- 
examination of W1iLL1AM W. CuRTIS, a witness produced and exam- 
ined by the plaintiff, is, pursuant to the stipulation of counsel, pro- 


‘ceeded with as follows: 


By Mr. ReEpINeTon : 


Q. Mr. Curtis, you speak of having filed three arguments before 
the Commissioner subsequently to the time when you became inter- 
ested in the case. Were those arguments directed to the question 
of the canceled desert-land entry ? : 

A. That is my recollection. I think .it was between September 
and January that the arguments were filed, as shown by my previ- 
ous testimony. 

Q. Did they relate to anything else except the desert-land entry ? 

A. Iam not sure that they related to anything else. My recollec- 
tion is that the arguments were directed to the matter of the appli- 
cation for the restoration of the desert-land evtry. 

Q. That was all, was it? 
A. That is my recollection. 
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Q. Was that before or after the State selection ? 

A. It must have been after the State selection. If I remember 
right the State selection was made in September, 1882. | 

Q. Then you filed these three briefs, treating only of the canceled 
desert-land entry, without saying anything or caring anything about 
the State selection.? 

A. Of course it was with reference to the defeat of the State selec- 
tion. I don’t remember that the State selection was referred to in 
the arguments. I can’t tell without refreshing my memory by look- 
ing at the arguments. : 

Q. Your idea, then, was to defeat the selection by securing the 
reinstatement of the already canceled desert-land entry ? | 

A. Partly that, but mainly to protect the interest of our 
514 clients by securing the reinstatement ofthe desert-land entry 
of which they were the owners by purchase from Williams. 

Q. But you made no movement at all towards securing a rejection 
of the State application ? 

A. I would have to look at the arguments as to that. I am not 
positive whether the State selection was specially mentioned in the 
arguments or not. If you will give me time I will look now and 
see. | 
Q. It would naturally occur to your’ mind, would it not, in the 
conduct of such a case involving sucli interests, that the State se- 
lection would fail naturally by a reinstatement of the desert-land 
entry ? : 

A. Yes, sir. 

Q. So that if in your judgment you succeeded in reinstating the 
desert-land entry, this would get rid of the State selection without 
the trouble of any action on the part of the pre-emption division ? 

A. Yes, sir. 7 

Q. In what division was the desert-land entry matter pending ? 

A. I think it was in division C. 

Q. That is not the division where State selections are considered, 
is it? 3 

A. Only in part, I believe. As I understand the workings of the 
office, it is a divided duty between divisions “ G” and “ C,” 

Q. What has division “C” to do with the adjudication of a State 
selection ? 3 

A. It has nothing to do with the adjudication of it. Division 
“@G” has the adjudication of such matters. 

Q. Then the adjudication of a desert-land entry is in an entirely 
different division from that in which State selections are adjudi- 
cated ? | gee 

A. Yes, sir; that is my information about it, but I am not perfectly 
posted as to the routine of business there in the General Land Office 

in all matters, though I have a general understanding of it. 
515 Q. You were chief clerk of the office a good many years ? 
A. Yes, sir. ; 
Q. And previous to that you were the head of a division ? 


A. Yes, sir. 
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Q. Well, during your time of service who had charge of the adju- 
dication of State selections; was it not division “G?” 

A. Division G had nothing to do with the adjudication of State 
selections during my term of office. They were adjudicated on a 
different and separate desk. 

Q. Well, were they adjudicated in division G? 

‘A. Iam not sure but what they were. If you will allow me to 
explain, the divisions received their designation by letters while I 
was chief clerk under Commissioner Drummond. Previous to that 
time they had a separate existence .as independent divisions. 

Q. Now, is it not a fact within your personal knowledge that the 
entire business of the adjudication of State selections is done in what 
is known as division G, or the pre-emption division of the General 
Land Office? 

A. Such is my impression, but [ am in nowise certain about it. 

Q. If that is so,do I understand you to say that in connection 
with this matter you filed three briefs in the desert-land-entry case 
in division C of the office without paying any attention whatever to 
the pending State application in division G or calling that applica- 
tion to the attention of the office? : 

A. No, sir. You do not understand me that way at all. I filed 
the arguments in the General Land Office in the first place, not in 
division C or any other division particularly. The matter of divid- 
ing the work thereis a matter of office arrangement, with which we 
have nothing todo. If we address a letter to the General Land 

Office on any subject, whether pre-emption, desert land, min- 
516 eral, or what not, they are merely filed in the General Land Of- 

fice without being put in any particular division. This is what 
was done in this case, and after the filing of the arguments all proper 
precautions were taken to see that no action should be taken on the 
State selection which would defeat the application then pending for 
the reinstatement of the desert-land entry. 

Q. Mr. Curtis, do you know where in the General Land Office 
an argument will go that you should now file in a desert-land entry 
case? 3 | 

A. No. ) 

Q. Do you not know that it would not go to division G? 

. A. I should not look for it in that division unless there was con- 
flict with some pre-emption, town site, or some other matter apper- 
taining to that division which would take it there. 

Q. Is there anything in your three arguments filed as you. have 
already stated and which you say you are not entirely satisfied as to 
the course they would take after the filing—is there anything in 
those three arguments that refers at all to the State selection ? 

A. I should have to look over the arguments to see. If you will 
allow me I will go over them now and see. 

Q. Did you in connection with that matter and those briefs—and 
my question relates entirely to the application for the reinstatement 

of the desert-land entry—-did you in connection with that matter and 
those briefs invite the attention of the General Land Office at all to 
the State selection ? 
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A. Most assuredly I did. 
Q. In those briefs ? 
A. I don’t know as to that. I cannot tell without locking over 


them, but I did call attention to it in interviews and repeated con- 

versations which [ had personally with various officials of the Land 

Office. If you wish,I will look over the arguments and see. I don’t 
remember a word of the arguments. 

517 Q. In addition to those arguments which you filed, I under- 
stand you in your testimony to say that you had repeated i in- 

terviews and conversations and oral arguments with various persons 

in the Land Office in. connection with the matter. 

A. Not oral arguments, any more than would occur in a conver- 

sational way. I had conversations, however, with various persons 
in the office in connection with that case, in which the whole iniquity 
of the proceedings of Mr. Williams was referred to. | 

Q. Then, if I may put it more correctly, instead of making oral 
arguments you had conversations with these various persons about 
the matter? | 

A. Certainly ; in the same way in which we all do business in the 
General Land Office. - 

Q. What do you mean by “ we all?” 

A. We land attorneys that practice before the Department. 

Q. With whom did you speak in relation to this matter? 

A. I talked with the Commissioner, with Mr. Le Barnes, Mr. Tys- 
sowski, and Mr. Howes, and I think perhaps with Mr. Kohr. 

Q. In all of those conversations, of course, you were doing the 
best you could to secure the reinstatement of this desert-land entry? 

A. Yes, sir. 

Q. In the absence of counsel on the other side? 

A. Yes, sir. 

Q. How many conversations did you have? 

A. I cannot tell. I did not charge my memory with it at the 
time, and cannot even approximate it. 

Q. Was there any particular reason why you desired that that 
matter or any matter connected with this case should be adjudicated 
in one particular division rather than in another? 

The Wirness: Do you mean the matter of the reinstatement of 
the desert-land entry or the contest between the mill-site claim and 

the State selection when it afterwards came up as the result 
518 of the relinquishment of Williams? 

Q. Answer the question, please, as I ask it. I desire to 
know whether you had any particular reason for having either the 
desert-land matter or the other matter—the State selection matter— 
adjudicated in one division rather than in another. 

A. As to the first, no; as to the second, yes. 

Q. As to the second; the conflict between the mill site and the 
State selection, there were reasons why you wished to have it ex- 
amined in one division instead of in another? 

A. Yes, sir. 

Q. In what division did you want it examined ? 

A. In division G. 
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Q. Was that the proper division under the rules for it to be con- 
sidered in, in the case of a conflict of this kind ? 

A. I think it was, and my sole reason for desiring it to be passed 
upon there was that they were accustomed to this matter of State 
selections and were better qualified to pass upon it than the min- 
eral division. 

Q. Were you aware of the fact that all the alinenies in the case 
— have knowledge on the subject have testified that the mineral di- 

vision of the General Land Office wes the proper one under the rules 
to consider the case in the event of a conflict of this kind ? 

A. No; I am not. 

Q. When did you first learn that fact ? 

A. I have not leared it — all, and don’t know it now uniess I take 
your word for it. 

Q. Have you not examined the testimony in this case? 

A. No, sir; I have seen but little of the testimony in this case. 

Q. And you don’t know what the witnesses have testified to on 
that point? 

A. No. 

Q. Are you still of opinion that the pre- venitigt division was the 
proper one to pass on that conflict ? 

A. I am still of opinion that the pre-emption division 
519 should have passed on it because of their knowledge of State 
selections. 

Q. Are you still of opinion that the pre-emption division, in’ the 
event of a contest between a State selection and a mill-site claim, is, 
under the rules, the proper division to adjudicate the contest ? 

A. Most assuredly Iam. There is norule that governs as to that 
so far as my observation goes and acquaintance with the workings 
of the General Land Office. 

Q. Suppose a witness called from the General Land Office and 
Mr. Howes have testified that the proper division, according to the 
rules of the office, to consider the contest was the mineral division, 
would you still think and say that the pre-emption division should 
consider it? 

A. I would say that I was in error as to the practice in the Gen- 


‘eral Land Office. 


Q. Would not you think you were wrong in your understanding 
of the practice of the General Land Office in such matters? 

A. Yes; I should. My-sole reason for desiring the pre-emption 
division to pass upon the case was that I saw reasons why they 
could more intelligently pass upon it than could the mineral di- 
vision. 

Q. Please tell me why the pre-emption division could have better 
passed upon that mill-site case than the mineral division. 

A. In the first place, the pre-emption division is conceded to be 
the division that has charge of the State.selections. They pass upon 
the regularity of such selections and whether they were properly 
made of lands subject to such selection. That question was involved 
in this case. The mineral division has to do with mineral lands 
alone, but the pre-emption division has to do with many other sub- 
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jects, and, in the very nature of things, comes in contact with every 

division of the office and to adjudicate claims arising under the 

homestead, desert-land; and other laws. The mill-site application 
did not involve mineral land. 

520 Q. Do they ever, under any circumstances, have anything 
to do with mineral cases ? 

A. Iam not sufficiently acquainted with the workings of the office 
to say as to that. : 

Q. Do you remember while you were in the General Land Office 
and in your subsequent practice at the bar whether it is not a fact 
that no case of any kind or character involving a mineral question 
ever goes to any other division than the mineral division ? 

A. I cannot recall one. 

Q. Don’t you recollect that there is not one ? 

A. No; Idonot. I have never looked into the question. 

Q. Do you know of any strictly pre-emption case that ever went 
to the mineral division? 

A. No, sir. ! 

Q. Suppose a pre-emption claimant who initiated a claim to the 
public lands and before he procured his entry or patent there should 
be made an allegation of a mineral character, where would that go? 
The question of the character of the land would go to the mineral 
division, would it not?. : 

A. Yes; but the merits of the pre-emption would not go to the 
mineral division. | 

Q. Can you give me‘an instance, either hypothetical or that has 
ever fallen under your observation, where any case involving a 
question arising under the mill-site laws, so called, has ever been 
decided or could be decided under the rules of the office in any di- 
vision except the mineral division ? 

’ A. Oh, yes; I can give you one—this one. Here is a case 
where there was a State selection, and adverse rights prior in date 
were set up under a mill-site application. - A mill-site entry is not a 
mineral entry, and the question involved would not be one that 
would require the technical knowledge of the mineral division as to 

the character of the land, compliance with the mineral laws, 
521 &c. It was simply a question as to whether the mill-site ap- 

plicants had acquired rights prior in date to the State selec- 
tion or whether the State selection was in itself legal or was not 
irregular because of improvements on the land. 

Q. I am speaking of the rules of the office. Under the rules of 
the office can you give ine such a case as [ have mentioned, either 
any actual case occurring within your knowledge or a hypothetical 
case ? 

A. I can give you no actual case that I can recall to my mind 
now. Thé hypothetical case I have given. 

Q. The hypothetical case, then, is this one? 

A. Yes, sir. * 

Q. Then in your experience in the Land Office and at the bar this 
isthe only case of the kind that has ever come under your notice? 

The Wirness: Notice of what ? 
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Mr. Repineton: I think the question is plain. 
The Witness: I don’t understand it.at all. 
Mr. Repineton: Please have that question repeated. 


The question was here repeated as follows: 


Q. Then in your experience in the Land Office and at the bar this 
is the only case of the kind that has come under your notice? 
A. Well, I must confess that Iam too obtuse to see through the 


meaning of the question. I have had a great many cases coming» 


under my notice. 

Q. I have been trying to ascertain, Mr. Curtis, your understand- 
ing of the rules of the office in respect of the place where contro- 
versies of this kind should be considered. I have called your atten- 
tion to the fact that every witness called in the case who has spoken 
of the matter says that the proper division for its consideration 

under the rules was the mineral division. I understand you 
522 tostill hold to the opinion that under the rules this case 
might properly have been considered in the pre-emption di- 
vision. . | 
A. Yes, sir. 7 


Q. Now, is this the only case of that character that you can ~ 


think of? 

A. It is the only one that I have ever had anything to do with or 
that my attention has been called to. | 

Q. Now, Mr. Curtis, is it not a fact, whether intentionally or not, 
that 1t was your desire and effort to have this matter adjudicated in 


the pre-emption division, while the rules of the office required it to. 


be considered in the mineral division? 

A. No, sir; it was not my intention by any manner of means. I 
merely wished the pre-emption division to consider it because, in 
view of the questions arising under the State selection, it could be 
more intelligently passed upon there. 

Q. With that right before you, are you now willing to say that, 
intentionally or unintentionally, you were endeavoring to procure 
a hearing in this case in a division to which it was not properly 
consigned under the rules? | 

A. No, sir; 1 have no knowledge that there is any rule which 
prevented consideration of the matter by the pre-emption division. 

Q. I regret that, as counsel, you have not been conversant with 
the testimony taken in the case; but, again reminding you that 
every witness called from the General Land Office to testify in this 
case has testified that the mineral division was the proper division 
under the rules to consider the case, I now again ask you if you are 
willing to say that, whether intentionally or unintentionally, you 
were endeavoring to have it considered in a division to which it 
was not properly consigned under the rules. 

A. I will reply to that question, and you can draw your own 
conclusion. I was endeavoring to have it considered in the pre- 

emption division because I thought they could better pass 
523 upon the questions involved, for the reason that they were 
peculiarly familiar with the law and the rules governing 
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State selections. I did not know there was any rule which would 
prevent this being done. On the contrary, I think the rules would 
— it; but if the rule is otherwise, then your deduction is 
right 

Q. In all these conversations that you had with the various offi- 
cers of the Department was this State list or State selection ever 
brought under your actual notice? 

A. I never saw it until after it was certified. 

Q. How did you know there was any such thing in existence ? 
. e We first got our information from our correspondents in New 

or 

Q. And thereupon, without ever looking for such list or ascer- 
taining its existence, you immediately proceeded to secure the re- 
instatement of the desert- land entry? 

A. Oh, no. I presume we sent one of our clerks over to the Gen- 
eral Land Office to inquire about the selection and the facts with 
respect to it. 

Q. And, notwithstanding the large interests involved, you did not 
examine the list? . 

A. I did not personally examine the list. 

Q. But, merely proceeding upon the information that you had, 
without knowing from ample inspection-what the list consisted of 
or anything about it, you proceeded with these various movements, 
filing briefs and having conversations with these various parties, to 
secure the reinstatement of the desert-land entry? 

A. I knew all about it. 

Q. About what? © 

A. The State selection. I knew that the list of selections had 
been made, and all about the matter. 

Q. Did you know that the list had not been signed ? 

A. No. 

Q. Or that there was such a list; that is a fact, is it? 
524 A. No, sir; I did know that there was such a list, for I must 
have sent some of our clerks over to examine and see. 

Q. But you don’t know that you do? 

A. I cannot remember distinctly ; but I know how I conduct the 
business of our office, where from any cause I do not personally ex- 
amine a matter. 

Q. Well, but how do you know there was such a list when you 
had not seen it? 

A. Well, from the simple fact that I knew I would not have gone 
on arguing the case without having informed myself or received the 
information that the State selection had been made. 

Q. Well, it seems that you were not properly informed about the 
matter when you did not know that the list had not been signed ? 

A. I was not; and even those, it seems, who had the list in cus- 
tody did not know it when they had it certified without being 
signed. 

0, They had better — for learning than you, too? 
A. Yes. 
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Q. Well, do you think you would have examined the list without 
noticing that it was not signed by the selecting agent ? 

A. I might have done it. 

Q. Now, Mr. Curtis, did you ever receive any information from 
the General Land Office from any body in it in respect of that list in 
the pre-emption division and its contents? 

A. If you want me to specify when or where I should say that I 
could not. 

Q. No; I ask you if, at any time, you received any information 
from anybody in the pre-emption division as to that list ? 

A. Really, I cannot tell you. 

Q. You mean that you do not recollect ? 

A. Yes, sir. 

Q. Is it possible that the fact that your failure to examine the 
list was due to communications made to you from the pre-emption 
division ? 

A. Verbal communications or written ? 
525 Q. Verbal. 
A. Oh, it might have been either. There was no occasion 
for my examining the list. 

Q. Do you think that as counsel in the case there was no occa- 
sion for you to examine a legal title outstanding in your adversary ? 

A. I knew that the State selection had been made and I was 
endeavoring to defeat it. 

Q. Mr. Curtis, in your testimony you say with reference to the so- 
called erasure upon list No. 24, in answer to a question of Mr. Bur- 
dett, that you did not have anything to do with the erasure, so 
called, and then added that it would have been to the injury of the 
parties you represent to have done so. 

A. Yes, sir. 

Q. Now suppose, Mr. Guitia, that that original endorsement had 
been put upon the list after it had been listed to the State, to whose 
interest, then, would it have been to have made the erasure? | 


A. [ could not tell any more than I could tell what might have . 


been if my uncle had been my aunt. 

Q. I hold in my hand “ Plaintiff’s Exhibit N,” being a letter of 
the firm of Curtis & Burdett to Abbett & Fuller, dated February 
24,1883. Is the signature of Curtis & Burdett to that letter in your 
handwriting ? 

A. I think not. I think it is in Mr. Burdett’s handwriting, but 
I should | 

Q. You have read this exhibit, have you? 

A. Well, I would have to read it again to recognize it. (Read- 
ing letter.) Yes, sir. 

> Peis you know anything about this letter at the time it was 
sent # 

A. I dictated it. 

2. You dictated it? 

Yes, sir. It is sometimes customary for Mr. Burdett to sign 
ier letters and sometimes for myself. 

Q. In this letter I find the following: “ You will observe the 
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closing sentence in the Commissioner’s decision, and in an Interview 
had to-day with the clerk who wrote up this decision it was hinted 
that our remedy lay in opposing the State selection.” Who 
526 was the clerk that wrote that letter ? 
A. Mr. Le Barnes. 

Q. Mr. Le Barnes? 

A. Yes, sir—that is, whether he individually wrote it up or not 
I am not sure, but he authorized the writing of the letter, and it was 
with him that I had the conversation. 

Q. Then I understand you to say that after that decision was made, 
in conversing with Mr. Le Barnes, who wrote or who had authorized 
the writing of the decision, that he suggested to yuu the remedy 
which you should pursue ? 

A. Oh, not in ‘so many words. He called my attention to the 
closing part of the decision and, as I said in my letter, hinted that 
that was our method of protecting ourselves. 

Q. Is Mr. Le Barnes the law clerk of the General Land Office? 

A. Yes, sir.’ 

Q. I find further down in the letter this: “ We have to-day been 
engineering to transfer the fight to the pre-emption division, and 
think we have succeeded.” What did you mean by engineering ? 

A. Endeavoring. = 

Q. Endeavoring ? 

A. Yes. 

Q. Do you commonly apply the term “ engineering” in such mat- 
ters in your practice before the bar ? 

A. In a dictated letter I use the first word that comes to the end of 
my tongue. 

Q. You mean by “engineering ” that. you were using such legal 
measures a7e were‘necessary for the purposes of your case ? 

A. Such proper methods; yes. 

Q. Persuasive methods? 

A. Proper methods. 

Q. Certainly; you were entitled to them. Well, how did you en- 
gineer it? 

A. My recollection is that I simply asked that it might be done— 
the case sent to the pre-emption division—for the reasons that I have 
given in this examination. 

Q. All that without the knowledge of the other side? 

A. Yes, sir. . 

Q. And that was all the engineering that was done? 

A. Yes, sir. 
527 ~ What makes you think that you had succeeded ? 
A. Well, I don’t know now, but I got the impression at 
the time. 

Q. From whom did you get it? : 

A. My impression was received from the Commissioner or Mr. 
Le Barnes. I cannot recollect distinetly, for I did not charge my 
mind with it after:writing the letter. I felt fearful all the time 
that the cases might be taken up and acted upon independently of 
each other, and I wanted to get them concentrated in one single 


PLM AT YER Cee PEEP ED RRR PIS: LY ie RR ie Pete RSE Dh aa hos BB setae 
ad ea 47 are ° é 7 


278 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


there. 

Q. And you were perfectly willing for it to go into the division 
containing the State selection which you had never examined ? 

A. Yes, sir; perfectly. 

Q. I now hold in my hand Exhibit M, which is composed of the 
letter of L. B. Ward to Curtis & Burdett, and the answer thereto 
signed W. W. Curtis. That is your signature to that letter, is it? 

A. Yes. 

Q. The letter from Mr. Ward to you mentions the mill-site case. 
Does it mention anything else? : 

A. I cannot tell without I re-read it. 

Q. Please look at it and see if it mentions anything else except 
the mill-site case. 

A. (After reading letter.) It speaks also about certain water 
rights. 
re) Water rights connected with the mill-site case ?° | 
A. They are incidentally mixed up in this whole controversy. 

Q. Was there anything about water rights pending before the 
Department at that time? 

A. There was in connection with this desert-land entry. 

Q. Then the letter, so far as it affects this controversy, related to 
the mill-site application ? 

A. Yes, sir. 

Q. That was August 22, 1883? 
528 A. Whatever the date of the letter is. 
Q. Where was the mill-site application then ? 

A. In the mineral division, it seems. 

Q. On the back of this letter appears this endorsement: “ My un- 
derstanding is that this case was to be taken up. N.C. McF.” Is 
that in the handwriting of the late Commissioner ? 

A. Yes, sir. Js: 

Q. Now, Mr. Curtis, was not that letter presented to the Commis- 
sioner, referring simply and solely to the mill-site application, and 
that endorsement procured for the purpose of having that mill-site 
application taken up and decided in the mineral division ? 

A. At no time, from the beginning to the end of that conversa- 
tion, was the mill-site case spoken of, urged, or was the endeavor 
made to have that acted upon independently of the State selection. 


Q. Then why did you present the letter of Ward to the Commis- 


sioner and procure this endorsement when the letter referred only 
to the mill-site case ? 

A. Because the two were so intimately connected with each other 
that it was known, not only to myself but to the Commissioner and 
every one that had had anything to do with the cases, that it in- 
volved also the decision upon the State selection. 

Q. Now will you answer my question? I ask why was this letter 
of Ward’s, which referred simply and solely to the mill-site appli- 
cation, shown personally to the Commissioner and this endorsement 


division, and, as I thought the pre-emption division was better 
qualified to act upon the questions involved, I wanted them sent 
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procured in order that the mill-site case might be taken up in the 
mineral division ? . 

A. I never asked that it be taken up independently of the State 
selection. : 

Q. Whether intentionally or not, when you presented the letter 
referring alone to the mill-site case it necessarily invo!ved a decision 
upon it by the mineral division. Is not that so? 

A. I will say again that that letter never was presented for 
529 the purpose of procuring action on the mill-site case inde- 
pendently of the State selection. 

Q. Then your answer is no, is it not? 

A. I have given my answer. 

Q. Did you ever get the mill-site application made special ? 

A. I got the whole case made special. 

Q. Please answer my question. Did you ever get the mill-site ap- 
plication made special ? 

A. I repeat that I got the whole case made special. I had no ob- 
ject-in having the mill, site acted on alone. I had the entire case 
made special. : 

Q. Then you refuse to tell me whether you ever got the mill-site 
case made special ? : 

A. I have stated ‘that I got both made special. 

Q. That is all you will say about it? 

A. Yes, sir. } 

Q. Look at Exhibit D and tell me if it is not marked special and 
whether that special marking does not indicate that the matters con- - 
tained in that particular paper are to be made special. 

A. This blue-pencil annotation ? 

Q. I mean the special mark ; yes, thaf.in blue pencil. 

A. It means that this case was to be made special. 

. That paper was in the mineral division ? 

. Yes, sir; what was with it I do not know—rather I do know. 
. Then we have it that you do know what was with it? 

Yes. | 

. Was this State selection with it? 

. I understood it was—that is, I understood that a protest against 
the approval of the State selection which we had filed in the General 
Land Office had been referred by division G todivision N. 

Q. I don’t want any misunderstanding about this. Do you mean 
to say that when this paper was marked special that the State selec- 
tion list was in the mineral division ? 

A. I cannot tell; I presume it was not. 
530 Q. Do you know that any other papers connected with it 
were there? ' 

A. At that particular time I would not like to say, but the pro- 
test which we had filed, as I understood, had been sent to the min- 
eral division. 3 

Q. Looking at this Exhibit B, you are willing to state tnat you 
presume that in making that case Special the State selection was 
also made special? | 

A. Yes, sir. 
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| Q. Now please look at this Exhibit B, which is list No. 24 of State 
Pe selections, and tell me if anywhere ou that paper you find a special 
~ mark. ) 
A. No. | 

Q. Now don’t you know that all those papers with Exhibit D 
were 1n the mineral division and that Exhibit B was in the pre- 
emption division at the time the mark “special” was made on Ex- 
| hibit D? 

7 | A. I do not know any such thing, though I did not see the list at 

ft that time. I understood, however, that in making the mill-site case | 
special the entire case was to be considered and decided under that : 
order. : 

Q. Why did you not file this letter of Mr. Ward in the Depart- 
ment? 

A. For the simple reason that it was one of our private files, and 
for that reason I did not want to file it. 

Q. But you brought it to the Commissioner? 

A. Yes, sir. 

Q. Instead of filing it you brought it to him? 

A. Yes, sir; but I did something else. I took the letter to Mr: 
Ty ssowski, and, as it would not be sufficient authority for him to act 
without leaving it, we either. went to the Commissioner or the Com- 
missioner sent for him and directed that the case be made special. 

Q. Now your answer to this letter I hold in my hand. Will you | 
tell me how it came to be signed by you personally instead of by the * 
firm ? 

A. I frequently write personal letters, and so does ‘Mr. Bur- 

dett, about the firm business. There was no special reason 
531 for so signing the letter in this case. 
Q. In this answer of yours, personally dictated, I find this: 
“T find on inquiry at the Department that owing to the absence of 
clerks and the press of business little or no progress had been made 
with the mill-site case in the mineral division.” 

A. Yes. 

Q. Had you made any inquiries to find how the State application 
was progressing ? 

A. No; I do not now remember that I did. My main inquiries 
were to see that there was no progress in it. 

Q. You did not. know at this time that the list had been certified : 
to the State? 4 

A. No, sir. : ee 
| Q. And you made no inquiries with reference to the progress of | 
if that list in order to make your report to Mr. Ward? 4 
| A. My main object was to prevent progress in that list. 

Q. You, in this letter, also refer tothe mill-site case. Why make 
you no reference to the State selection case ? 

A. I can explain that in a few words.. We had three, four, five, 
or more cases from the same clients involving lands in the same 
vicinity and we took the shortest method of designating each par- 
ticular case when writing, and we were writing about the various 
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cases at different times, hence this controversy was designated the 
| mill-site case. . | 
Q. You had no reference, then, to the mill-site case alone in mak- 


ing up that report? 
A. No, sir; we had reference to one of the several controversies. 
Q. You further say: “I was considerably disappointed at this, as 
, you will be, and to-day had the Commissioner send for the chief of 


the division and give positive instructions that it should be taken 
up and decided. I am now assured that it will be put in hand to- 
| morrow.” All that is a fact, I presume? 
> A. I presume se. 

Q. Have you any recollection about it? 
532 A. Only as I refresh my mind about it from this letter. 

Q. Had you conversations at that time with the Commis- 
sioner or anybody else in regard to the matter ? 

A. Most assuredly I did at the time the annotation was made on 
the other letter. 

Q. You went to the Commissioner and exhibited this letter of Mr. 
Ward to him, as I understand. The Commissioner then sent for the 
head of the mineral division and directed him to take up the case. 
That is right, is it? 

A. Yes, sir. 


Q. And this was ‘without notice to ‘counsel on the other side? 
| A. Altogether. | 
: Q. You further say in the letter, “ The Commissioner also gave 
r instructions to consult with the chief of the pre-emption division as 
| to the State location.” The pre-emption division was the division 
you desired it to go to? 
A. Yes. ee 
Q. You were willing that the whole case should be considered in 
that division ? 
A. Yes, sir. | 
Q. Why did you give it up when it was determined that the 
mineral division should aet on it? 
A. Because I had no control over the action of the General Land 
Office. I desired the pre-emption division to act on the case for the 
reason I have stated. I knew of no rule which required it to be 
sent to the mineral division, though I find as a matter of fact that 
it was sent there. 
+ Q. Is it not a fact that the rule did require that it should go to 
oe the mineral division ? 
os A. No, sir; it is a fact to this extent and no further, that I find 
| that the case had been sent to the mineral division for action. 

Q. I now read this further from your letter: “I know from fre- 
quent conversations with the latter officer that he will advise that 
the State location of Williams be disallowed.” Did you mean by 

“the latter officer” the head of the pre- emption division last | 
533 above referred to? 4 
: A. I presume I did. ; 7 
, 2 Look at your letter and see. 
ve A. (Witness examining letter.) I mean him. 
| 36—157 
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Q. Who? 

A. Mr. Howes, the head of the pre-emption division. 

Q. Does this letter state the fact when it says that you had fre- 
quent conversations with Mr. Howes, and that in advance of con- 
sideration and decision of the case he had told you that he would 
advise the disallowance of the State selection ? 

A. I mean that I had received similar information not mate from 
Mr. Howes, but from Mr. Le Barnes and the Commissioner also. 

Q. I would be glad if you will answer my question just as I have 
put it. Is it true that you had repeated conversations with this 
head of the pre-emption division in advance of the time when he 
had the case in his division, and that he had said that he would 
advise the disallowance of the State selection ? 

A. I do say yes. 

Q. .Were those conversations the usual method of attending to 
business of this kind ? 

A. Yes, sir; suggestions of this kind are sometimes received. 

Q. And in all these conversations this gentleman had told you 
that he would decide the case in your favor? 

A. No, sir. He did not say anything of the kind, but he gave 
his opinion as to the validity of that State selection and was satisfied 
from the facts surrounding it that the State selection was illegal and 
invalid. 3 

Q. How did he give that opinion ? 

A. It came in the ordinary course of conversation. I left noth- 
ing undone to ascertain the exact status of affairs there, whenever 
we should receive letters from our clients especially. 

Q. Without any criticism of the methods which you adopted in 

the General Land Office, according to this testimony, am I 
534 — understand you to swear that in this case you had re- 

peated conversations with Mr. Howes, the head of the pre- 
emption division, and in those conversations he assured you, in the 
absence of opposite counsel, that when he got hold of the case he 
was going to recommend the rejection of the State application ? 

A. I do not know that he put it as strongly as that, but he gave 
his opinion that the State selection was illegal and invalid. Of 
course, he was advised as to the iniquitous methods used by Wil- 
lianis in this case. 

Q. Now, what particular methods do you refer to in your last 
answer? 

A. The methods which were taken by Williams to defeat his own 
desert-land entry, and thereby defeat the title he had made to Mat- 
thiessen and Ward of the land covered by his desert-land entry. 

Q. Then, in your judgment, your opinion of Williams’ proceed- 
ing in the matter of his controversy with your clients justified you 
in advance of the case being taken up in talking promiscuously with 
officers of the Department and procuring from them expressions of 
opinion in favor of your side of the case? 

A. Yes; and such opinions I sometimes get now round at the 
Secretary’s office. ) 

Q. How is that? 
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A. I do the same thing round at the Secretary’s office now, and 
intend to keep on doing it. 

Q. [understand you tosay that vou are in the habit of doing that 
thing round at the Secretary’s office and intend to keep on doing it? 

A. Yes, sir; I mean to get the opinion of the officer as to what 
the decision will be. whenever practicable and proper. 

Q. That is what you professionally call engineering, is it ? 

A. No, sir; it is something I have known to be done under every 
administration. — 

Q. Done by whom ? 

A. By the officials. 

Q. I do not understand your last answer. 

A. Well, I: have known in many cases beforehand—where 
530 they have told me beforehand that they could not decide 
for us. | 

Q. Then arises the necessity for engineering ? 

' A. Oh, no; oh, no; the time for engineering is then past; pro- 
fessional skill might come in. 

Q. Professional skill ? : 

A. I knew what the decision in the desert-land entry was going 
to be before it was promulgated. 

Q. You did before you put in your argument, didn’t you? 

A. No, sir. : path soe 

Q. Then, if I understand you correctly, professional skill ranks 
one grade higher than engineering in the land practice? 

A. You may draw your own conclusion. 

Q. I am glad to find out the technical‘rule. I find further on in 
this letter the following: “I had strong assurances that the matter 
would be hurried through.” What did-you mean by that? 

A. That it would be expedited, I presume. 

Q. Expedited ? 

A. Yes. 

Q. In what grade does expedition come in the practice of the Land 
Department ? ts 

A. Well, the truth of it is that Ido not exactly understand you. 

Q. Does it rank higher or lower than engineering ? 

A. If you will tell me just in what rank engineering is I will be 
able to answer. , 

Q. Well, the only thing I know about it is the impression that I 
got from what you said. Well, will you tell me again what did you 
mean by “I had strong assurances that the matter would be hur- 
ried through.” : 

A. Yes, sir. 

Q. Well, tell me. | 

A. That the case would be taken up and expedited without further 
delay. | 

Q. Then, if I understand you, Mr. Curtis, this case was so difficult 
as to require three things, engineering, professional skill, and expe- 

dition ? i 
536 A. Well, if you have understood me that way you have 
understood what I have notsaid. I do not know of any case 
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that does not require something of the same kind, according to the 
force of the meaning you give to the words. In fact, with the ad- 
versaries we had to deal with you might add a fourth class, a little 
rascality. | 

Q. Do I understand you to deny that any rascality was practiced 
on your part ? 

. Yes. 

Q. Well, I think that is a matter of inference. Do you know the 
special examiner who is taking the testimony in this case ? 

A. Yes, sir. 

Q. What, if any, connection has he with your firm? 

A. He has his office in our office and is in part in our employ- 
ment. 

Q. He is in the employ of your firm, and his place of business is 
in your rooms? 

A. Yes, sir; he has his own business aside from ours, as you may 
see by his sign on the door as an attorney-at-law. 

Q. As to that I don’t wish to make any inquiry. Do you know, 
Mr. Curtis, where the original papers belonging to the files of the 
Department have been since they were introduced into this case as 
exhibits? 

A. No, sir. 

Q. You don’t know? | 

A. Never for an instant; but of course I do when they are before 
me here. 


Redirect examination by Mr. Burpert: 


Q. Your attention was called, Mr. Curtis, to a pencil endorsement 
in the handwriting of Commissioner McFarland on the back of a 
letter to the firm of Curtis & Burdett, and also to an endorsement in 
blue pencil on the back of “ Plaintiff's Exhibit D,” which is “Aug. 
23, 83, special. N.C. McF.;” and you were asked in substance 

if you had not been making special effort to have the mill- 
537 site case taken up and decided by itself. Will you look now 

at Exhibit D, at the memorandum in red pencil attached. 
thereto, and state the date and contents of that memorandum ? 

A. (Witness reading.) “ By direction of the Commissioner this 


case must be considered in connection with the State selection of the 


same land; list in pre-emption division. Feb. 24, ’83.” 

Q. When you saw the Commissioner with respect to having the 
mill-site case taken up, in August, 1883, were you aware of the ex- 
istence of the order of the Commissioner which is evidenced by that 
memorandum of February 24, 1883? 

A. That is the date of my answer to Mr. Ward. My recollection 
is that I took the letter of Mr. Ward to the Commissioner, who first 
made the annotation which now appears on the letter; that as I 
did not wish to leave the letter and the simple showing_of it to the 
head of the mineral division and not leaving it would not be suffi- 
cient authority to him to take the case up and act on it out of its 
order, that he went to the Commissioner or was sent for by the Com- 
missioner and the order was given to him by Mr. McFarland. 
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Q. Then this order of August 23, 1883, is the one you refer to? 

A. That is my recollection of it. 

Q. Then I understand you that when you asked to have the mill- 
site case taken up, in August, 1883, you did so in view of the fact 
and with the knowledge that it had already been affirmatively 
ordered that the mill-site case and the State selection case, whenever 
taken up, should be taken up and decided together ? 

A. Yes, sir. I suppose that in the course of the whole case I 
asked a half dozen times that that should be done, my principal fear 
being that the State selection might be acted on independently of 
the mill-site application—the very thing which was done. 

Q. In answer to questions you have related your conversations 

with Mr. Howes, the head of the pre-emption division, and 
0388 stated the fact that he gave it to you as his judgment that 
the State selection would not be finally approved. You may 
state whether or not you saw the Commissioner and the principal 
law clerk upon that question; and, if they gave to you their con- 
clusion upon that pending matter, state what it was. | 

A. They stated practically the same as indicated in the conver- 
sations I had with Mr. Howes. - There seemed to ‘be no hesitation 
whatever on their part to speak about it, and I never had a doubt 
on my mind as to what the decision would be when the case was 
reached. 3 


Recross-examination by Mr. Rebineron: 


Q. When did you first see this memorandum of February 24, 
1883? 

A. I cannot tell you. 

Q. Can you give me any idea? 

A. No, sir. 

Q. Was it before or after August, 1883? 

A. I cannot tell. In fact, I don’t remember as to when I have 
seen the memorandum; I have seen it before; but when or where 
or under what circumstances I cannot tell. 

Q. Then when you went to see the Commissioner in August, 1883, 
and exhibited to him Mr. Ward’s letter, was it then that this word 
“ special” was written on the back of this paper? 

A. I cannot tell when that was written. I would hear the orders’ 
given by the Commissioner, but I did not follow up the Commis- 
sioner to see that he actually did what he said he would do. 

Q. When you procured the Commissioner, in August, 1883, to make 
the case special, after exhibiting to him Mr. Ward’s letter, ‘did you 
know that this memorandum of F ebruary 24, 1883, which is attached 
to Exhibit D, had been made? 

.A. I don’t know about the memorandum. I do know that the 

order had been made which is contained in that memorandum. 

539 Q. Then you don’t know whether that memorandum was 
attached at that date or not to Exhibit D? 

A. Did you say Exhibit D, and whether it was attached in Au- 


gust, 1883? 


Q. Yes. 


a 
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A. I truly don’t recollect. 
Q. Then from your answer to Mr. Burdett’s last questions it 1s not 
to be understood that at that interview of August, 1883, that memo- 
randudum of February, 1883, was called to your attention as being 
attached to that letter ? 
A. No; I do not know that it was. 


Q. I want to see if I correctly understand you, and for that pur- 


pose I want to ask a question that I have asked before. DoI under- 
stand you to say that the Commissioner of the General Land Office, 
the law clerk, Mr. Le Barnes, and Mr. Howes all told you during 
one or more of those conversations that you have testified to that 
when the case came to be considered as between the mill-site ap- 
plication and the State selection that they would reject the State 
selection? Now, if am wrong about that I want to be set right. 

A. Well, you are not altogether wrong. What they did tell me 
was that that State selection would not be allowed. 

Q. Then I understand you to say that in these conversations all 
three of those gentlemen told you that when the case came to be 
considered the State application would not be allowed. 

A. I do not know that they said it in just that way. WhenI say 
that they gave their opinion that the State selection would not be 
allowed Ido not give their precise words, and still those were the 
identical words that one of them used. 

Q. Were those the words of the others also ? 

A. In substance the same. 


540 Second redirect examination by Mr. Burpett: 


Q. Well, Mr. Curtis, do I understand you to say at this time that 
the matter of the validity of that State selection had not been con- 
sidered? Is it not the fact that at the time you had these conversa- 
tions referred to with the Commissioner and the others that the 
matter had been under consideration ? 

A. Yes; it had been under consideration. The case.was one well 
understood by the Commissioner, Mr. Le Barnes, and Mr. Howes. 
The proceedings that had taken place prior to the State selection . 
and the object that the party who made the State selection had in 
view were well known, and the whole matter had been talked over 
again and again and again in frequent conversations about it. 


Third cross-examination by Mr. RepIneTon: 


Q. And all had been talked over between you and those gentle- 
men ? 


A. Yes, sir. 
Q. And without notice to the other side ? 
A. Yes, sir. ; 
(Signed) WILLIAM W. CURTIS. 
Subscribed and sworn to before me— 
(Signed) JOHN B. THOMPSON, 


Special Examiner. 


The counsel for the defendant here announce their case closed. 
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541 #£Districr or CoLuMBIA, ; 
City of Washington, 

I, John B. Thompson, special examiner or commissioner, ap- 
pointed by the circuit court of the United States for the ninth cir- 
cuit and district of Nevada, hereby certify that the foregoing testi- 
mony was taken down in short-hand in the presence of and from 
the statements of the witnesses; that, it having been by me reduced 
to writing on the type-writer, it was then and there by me read over 
to the witnesses and by them subscribed in my presente and in the 
presence of counsel for the plaintiff and of counsel for the defend- 
ant, who were then and there attending, the said witnesses having 
been by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth touching the matters in issue in said 
cause. 

I further certify that I am not of counsel for any of the parties 
to said cause or in any manner interested therein. 

(Signed) JOHN B. THOMPSON, 


Special Examiner or Commissioner. 


Endorsed: Published by order of court and filed Nov. 1, 1886. 
T. J. Edwards, clerk. 


542 In the Circuit Court of the United States for the Ninth Circuit 
‘and District of Nevada. 


Unitep States, Plaintiff, 


v. ps Equity. 
JosEPH T. WitiiAms, Defendant. 


Be it remembered that at an examination of witnesses begun and 
held on the first day of April, A. D. 1886; when the within testimony 
was taken, I, John B..Thompson, special examiner or commissioner, 
did cause to be personally present at my office, No. 925 “ F” street 
northwest, in the city of Washington, District of Columbia, John A. 
Hirth, to testify on the part of the plaintiff in a certain cause now 
pending in the circuit court of the United States for the ninth cir- 
cuit and district of Nevada, wherein The United States is plaintiff 
and Joseph T. Williams is defendant. : 


548 ~—siIn the Circuit Court of the United States for the Ninth Circuit 
and District of Nevada. 


Unirep States, Plaintiff, 
. v. In Equity. 
JosEPH T. WiL.L1AMs, Defendant. 


Met at the office of the special examiner, No. 925 “ F ” street north- 
west, Washington city, District of Columbia, at 3.30 o’cl’k p. m., 
April 1, 1886. ee 

Present: S. S. Burdett, Esqr., special counsel representing the 
Attorney General, for the plaintiff, and James K. Redington, Esqr., 
and E. C. Ford, Esqr., for the defendant. 
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Whereupon, pursuant to the stipulation of counsel for the respect- 
ive parties, the following testimony in rebuttal is taken on the part 
of the plaintiff: 


JOHN A. HirtTH, a witness produced, sworn, and examined on the 
part of the plaintiff, says as follows: 


By Mr. Burpett: 


~ Please state your name, age, occupation, and place of iiheiiien. 
John A. Hirth ; 32; clerk in the General Land Office; resi- 
Pint 1445 Pierce Place northwest, Washington, D. C. 

Q. How long have you been a clerk in the General Land Office 

and what were your particular duties on and about February, 
1883? 

544 A. I have been a clerk in the General Land Office since 
January Ist, 1875, and in February, 1883, I was engaged as 

a posting clerk, to the best of my recollection, on the Colorado and 

Nevada desk, in the General Land Office. 

Q. I new hand you a paper which is marked “ Plaintiff’s Exhibit 
B,” being list No. 24, State of Nevada. Please examine the paper 
and state if you have ever seen it before, and where. 

A. I saw it, I suppose, at my desk in the General Land Office on 
the day, February 7, 1883, I posted the list on the tract book. 

Q. Will you state whether there are upon that paper, either on its 
back or upon its body, any notes or annotation made by you. 

A. On the back of the list I have noted, in ink, “ Posted February 
7, 1883,” over my initials, and on the body —the face of the list—I 
have noted opposite two selections, in pencil, one a reference to a 
letter to Leon Abbett, dated “ C,” March 9, 1882, and another notice 
of conflict of a State selection with a pre- emption filing. 

Q. Will you be good enough to give the description of the tracts 
opposite to which your note of the letter to Leon Abbett was made? 

A. The east half of the southeast quarter of section thirty-three, 
township eight north, range fifty east. I notice a description here 
of the west half of the southwest quarter of section thirty-four, which 
is connected with the first description by a bracket. Whether or 
not the bracket was made by me I cannot say. I should think it 
was, because under the note, “See letter to Leon Abbett, ‘C,’ M’ch 
9, 1§82,” is the word “ do.,” meaning ditto, which is in my hand- 
writing, and I guess the brackets were made by me. That reference 
to the letter to Leon Abbett refers to those two tracts. 

Q. When did you again see that list ? 

A. To the best of my recollection I again saw it within a 
545 month or six weeks. I cannot recollect the day when I saw 
it in this office. 

Q. You refer to a time when it was handed to you by 8.8. Bur- 
dett, special counsel for the United States in this case ? 

A. Yes, sir. 

Q. Between the time when you had it in your possession for post- 
ing purposes and the time when you saw it as handed to you by Mr. 
Burdett had you possession or custody of it? 
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A. Thad not. The list immediately after being posted was re- 
turned to the division from whence it came. 

Q. Then at what date was it that the pencil memorandum you 
have described containing the name of Leon Abbett was put upon 
the ‘paper by you? 

A. * ew presumption is that it was made on the day the list was 
posted. 

Q. And that day is marked on the back of the list ? 

A. Yes, sir; February 7th, 1883. 

Q. How did you happen to make that note ? 

A. Without being positive about that, my recollection don’t serve 
me well as to that, but the presumption is that it was taken from 
the tract book. 

Q. Have you looked at the tract book to see ? 

A. No, sir; I have not; but when lists of that class were posted 
any conflict or any reference to any letters that might appear on 
the tract book at the time of the posting it is usual to note on the 
list by the person posting it. . 


Cross-examination waived. 


(Signed) JOHN A. HIRTH. 


Subscribed and sworn to before me— 


(Signed) JOHN B. THOMPSON, 
| | Special Ex’r. 


Counsel for the respective parties here announce the case closed. 


546 DiIstTRICT OF eg | 
City of Washington, 


I, John B. Thompson, special examiner or commissioner, ap- 
pointed by the circuit court of the United States for the ninth cir- 
cuit and district of Nevada, hereby certify that the foregoing testi- 
mony was taken down in short-hand in the presence of and from the 
statements of the witness; that, it having been by me reduced to 
writing on the type-writer, it was then and there by me read over 
to the witness and by him subscribed in my presence and in the 
presence of the counsel for the plaintiff and of counsel for the de- 
fendant, who were then and there attending, the said witness having 
been by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth touching the matters in issue in said 
cause. 

I further certify that I am not of counsel for any of the parties to 
said cause or in any manner interested therein. 

(Signed) JOHN B. THOMPSON, 
Special Examiner or Commissioner. 


Endorsed: Published by order of court and filed Nov. 1, 1886. 


T. J. Edwards, clerk. 
[Endorsed :] Rec’d Apr. 15, 1886. 


37—157 
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547 _ _Drrenpant’s Ex. A (WASHINGTON). 
Before the Hon. Commissioner of the General Land Office. 


In the Matter of the Application of the Strate or Nevapa to select 
the E.40f S. E. 4, sec. 33, tp. 8 north, range 50 east, M. D. M. 


To the Hon. Commissioner: 


Sir: In this case we have been served with an argument in ez- 
tenso of Messrs. Curtis and Burdett, counsel for Messrs. Matthiessen 
-and Ward, claimants of a certain alleged mill site, which is said to 
cover a portion of the above-described ground. ‘This argument, 
briefly stated, can be said to cover three heads: 

First. A general charge of misconduct against the local officers. 

Second. That the act of June 16, 1880, under which the applica- 
tion is made, applies only to unappropriated lands. 

Third. That the land at the date of the application in question 
was in the possession and occupation of their clients, and conse- 

quently not within the terms of the act. To this we may add 
548 . that they have attached the general issue plea, a denial of all 

right of the State of Nevada toselect any lands under the act 
of 1880 except such as were entirely vacant at the date of its 
passage. 

Under the first head we have merely to say that we are unable to 
find anything, even giving the counsel’s own exhibits their full 
weight, that tends to show any partiality or misconduct on the part 
of the local officers. They are supposed and legally must, in the 
transaction of the duties of their office, know nothing outside of 
their official records, nor are they bound or expected to accept or 
act on Dame Rumor’s information as to what may be or may nct 
be the claim of any party or parties to any piece of land. 

Tbe official reeords were before them, and parties not appearing 
thereon were from them entitled to neither notice nor recognition. 
Messrs. Matthiessen and Ward were not until some time subsequent, 
and until after the selection by the State, when their present mill- 

site application was presented, claimants of record, and.until 
549 then any information extended to them by the local officers 

- was a matter of courtesy and not a right they could demand. 

Under the second head we have to suggest that at the date of the 
application by the State of Nevada the tract in question was vacant 
upon the books of the local land office, no claim of record or right 
appearing to it. It was then legally unappropriated, and as such 
subject to the selection. The previous application by the desert-land 
entry of J. T. Williams was severed by his relinquishment and sub- 
sequent cancellation, when the land reverted to the public domain 
and became subject to appropriation by the first legal applicant in 
this case, the State of Nevada. 

Under the third head the claim is that the land in question was 
at the date of selection in the possession and occupation of counsel’s 
clients, and consequently not coming within the meaning of the act. 
To this we will briefly reply, admitting, for the purposes of the 
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argument, that they may have had possession, that such possession 

was not legal. They were there under no right asserted before 
500 the Government, nor up to the time of the cancellation of the 

desert-land entry of J. T. Williams by the permission of the 
owner thereof; and while it may possibly be true that they entered 
upon the land in the beginning under the terms of a contract, yet 
such contract had been broken and was null and void long before 
the cancellation of said desert-land entry, and their possession and 
occupation was but a trespass, under which they can now claim no 
rights whatever. So far as your authorities go—and they are nu- 
merous—unless there is a legal appropriation of the land it is sub- 
ject toany of the laws governing the disposal of the public domain. 

While under this head we would say that as a matter of fact the 
claim of counsel that Matthiessen and Ward are and have been in 
possession of the tract in dispute is erroneous, and, should it become 
a necessary factor in the case, we can, by abundant proof, show that 
such is the case. On the contrary, the land is and has been under 

cultivatiun and in the possession of parties other than them- 
5ol selves, and who will, when the proper time arrives, perfect 
their legal title to the land. 

We come now to the last, though in reality in their view their 
strongest, point—that the grant of June 16, 1880, was a grant 
in presenti. In other words, that on that date there was given to 
the State of Nevada two million acres of land, the selection of which 
was to be made in some indefinite time in the future, but the right 
and title to which lands so selected passed to and became vested in 
the State as of date of the passage of the act, to the exclusion of any 
rights which might be laid between the date of such passage and 
that of the selection. | 

Counsel quote the granting clause of said act, but they fail to of 
that portion which reads, “The lands herein granted shall be 
selected by the State from any unoccupied,” &c., and to this pore 
tion you must look in giving force and effect to said act. The grant 
in question was one of quantity, not defined as to description, but, 
on the contrary, with a condition attached that the grantee should 


select, should identify the particular portions, and until such — 


552 identification was had no claim or right of the State at- 
tached. 

Up to that time the grant was in the nature of a float and, until 
the selection defined the tract, had no effect except as regarded the 
quantity. When the selection in question was made the land cov- 
ered thereby was unoccupied, unappropriated non-mineral land of 
the United States, and consequently subject to the selection. At 
this date the right of the State actually attached, and all claims 
subsequently set up must necessarily fail. 

We ask that you shall so hold. 


~ Respectfully submitted. E. C. FORD, 


Attorney for State of Nevada. 


Endorsed: General Land Office, May 7, 1881. 41995. KE. C. 
Ford, city. Files answer to argument of Curtis & Burdett in the 
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scribed. Nov. 19, ’83. Referred to div. G. D. E. F. C. A. B. 
32-341. Defendant’s Exhibit A. John B. Thompson, special ex’r. 
Filed Nov. 1, 1886. T. J. Edwards, clerk. 


553 “Memorandum by E. C. Ford.” 
List 24. 


UNITED States LAND OFFICE, 
EuREKA, NEv., Sept. 16, 1882. 


I hereby certify that the foregoing list was posted in this office on 
the 2 day of September, 1882, and that the selections are correct, 
and that no valid conflicting right is known to exist, and that the 
legal fees thereon, amounting to $24.00, have been paid by the State. 


F. H. HINCKLEY, Register. 
H. CARPENTER, Receiver. 


_ Strate LAND OFFICE, 
Carson City, NEv., Aug. 31, 1882. 


I hereby apply on behalf of the State of Nevada for the tract de- 
scribed in this list as being selected for said State under the act of 
Congress approved June 16, 1880. 

A. J. HATCH, 


— Selecting Agent, 
By J. W. FASSETT, Deputy. 


Endorsed: List 24, State of Nevada. Posted Feb’y 7,83. ‘“ Mem- 
orandum by E. C. Ford.” John B. Thompson, special examiner. 
Filed Nov. 1, 1886. T. J. Edwards, clerk. 

554 _ PUff’s Testimony (Nevada). 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


Tue UNITED States, Complainant, \ 


v. 
JOSEPH T. WILLIAMS, Defendant. 


Be it known that on this 18th day of January, A. D. 1886, pursu- 
ant to written stipulation of solicitors for the respective parties, per- 
sonally appeared before me, T. J. Edwards, a commissioner of the 


circuit court for the district of Nevada, at my office, in Carson City, | 


J. W. ADAMs, a witness produced by complainant and on its behalf, 
who, being by me first duly sworn to tell the truth, the whole truth, 
and nothing but the truth, deposes and says : 


(The testimony of said witness was taken by consent of plaintiff 
and defendant without previous notice, T. Coffin, U.S. district at- 
torney, and J. D. Torreyson, Esquires, of counsel for complainant, 
and T. W. Healy, Esq., solicitor for defendant, being present.) - 


application of State of Nevada to make certain selection as de- 
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550 I am the Governor of the State of Nevada, and in my of- 

ficial capacity as such Governor received and sent the tele- 
grams of which the following are true copies at the times shown 
upon the face of said telegrams. The telegrams purporting to have 
been received by me are the originals. Those purporting to have 
been sent by me are office copies kept by me at the time of sending 
them, and are all concerning the approval to the State of Nevada 
of the E. 4 of S. W. 4 of sec. 33 and W. 4 of S. W. 4 of sec. 34, T. 
8 N., R. 50 east, the lands in controversy in this action. 


Telegrams are here offered in evidence, marked respectively Ex- 
hibits Nos. 1, 2, 3, 4, 5, 6, 7, & 8, and are as follows: 

(This offer was objected to by Mr. Healy, defendant’s solicitor, 
upon the ground that the purported telegrams were copiés, not the 
originals, and not the best evidence.) 


556 Pi’rr’s Ex. No.1. TT. J. Edwards, Com’r. 


Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 17th, 10.50 a. m. 
Dated Washington, D. C., — 17, 1883. 


To Hon. J. W. Adams, Governor of Nevada, Carson, Nev.: 


Somebody here hostile to claimants of mill site erased marks on 
our list opposite tract in controversy, which would have prevented 
its certification at least until case was decided. The adverse claim 
is a mill site made by Matthiessen and Ward, upon which improve- 
ments have been made, as alleged, at a eost of about seventy thou- 


sand dollars. | 
H. M. TELLER, Sec’?’y. 


Purr’s Ex. No.2. TT. J. Edwards, Com’r. 


Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 11, 2.30 p. m. 
Dated Washington, D. C., — 11, 1883. 


To Governor of Nevada, Carson City, Nev: | 
East half southeast quarter section thirty-tnree and west half 
southwest quarter section thirty-four, township eight north, range 
fifty east, inadvertently approved May third last in clear list 
557 number three, Eureka, Nevada, under two-million-acre grant. 
Please return approved list. 
W. C. McFARLAND, Cash’r. 


ay « 
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Pi’Fr’s Ex. No. 3. T. J. Edwards, Com’r. 
Form No. 2. 
The Western Union Telegraph Company. 


All messages taken by this company are subject to the following 
terms: 

To guard against mistakes or delays the sender of a message should 
order it repeated—that is, telegraphed back to the originating office 
for comparison. For this, one-half the regular rate is charged in ad- 
dition. It is agreed between the sender of the following message 
and this company that said company shall not be liable for mistakes 
or delays in the transmission or delivery or for non-delivery of any 
unrepeated message, whether happening by negligence of its serv- 
ants or otherwise, beyond the amount received for sending the same, 
nor for mistakes or delays in the transmission or delivery or for 
non-delivery of any repeated message beyond fifty times thesum re- 
ceived for sending the same, unless specially insured, nor in any case 
for delays arising from unavoidable interruption in the working of 
its lines or for errors in cipher or obscure messages; and this com- 
pany is hereby made the agent of the sender, without liability, to 
forward any message over the lines of any other company when nec- 
essary to reach its destination. 

Correctness in the transmission of message to any point on the 
lines of this company can be insured by contract in writing, stating 
agreed amount of risk aud payment of premium thereon, at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz.,one per cent. for any distance not exceeding 1,000 miles and two 
per cent. for any greater distance. No employee of the company is 
authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such office by one of the com- 
pany’s messengers he acts for that purpose as the agent of the sender. 

Messages will be delivered free within the established free-delivery © 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where 
the claim is not presented in writing within sixty days after send- 


ing the message. 
NORVIN GREEN, President. 
— T. ECKERT, 
General Manager. 


Time filed. | Check. 


Receiver’s No. 
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Send the following message subject to the above terms, which are 
hereby agreed to: 
, 3 Carson, NeEs., Dec. 13, 1883. 
To N. C. McFarland, Commissioner of Land Office, Washington, 

D. C.: 

The register of the land office, by advice of the attorney general, 


declines to return the clear list, as requested by you. He considers 
it his legal duty to patent the land referred to by you unless re- 


strained by the court. 
J. W. ADAMS, Governor. 


Read the notice and agreement at the top. 


558 Purr’s Ex. No. 4. T. J. Edwards, Com’r. 
Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 14, 4.03 p. m. 
Dated Washington, D. C., 14, 1883. 


To Governor of Nevada, Carson City, Nevada: : 

Has land mentioned in dispatch of Com’s’r of eleventh instant 
been sold and deeded, or. eituer? If-so, to whom? Unless the list 
can be returned and corrected, I desire to have proceedings com- 
menced immediately to set aside the certification. 


H. M. TELLER, See’y. 


Pi’rr’s Ex. No. 5. TT. J. Edwards, Com’r. 
Telegram... -~ 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 14, 4.46 p. m. 
Dated Washington, Dec. 14, 1883. 


To Gov. Jewett W. Adams or W. M. Garrard: 
Have deed for my State land claim execnted immediately. Give 
Harry Day money if he has not got it; will remit from Hot Creek. 


Don’t delay. Answer. 
JOS. T. WILLIAMS. 


559 Pi’rr’s Ex. No. 6. T. J. Edwards, Com’r. 
; Form No. 2. 
The Western Union Telegraph Company. 


All messages taken by this company are subject to the following 


terms: 3 : 
To guard against mistakes or delays the sender of a message should 


order it repeated—that is, telegraphed back to the originating office 
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for comparison. For this, one-half the regular rate is charged in 
addition. It is agreed between the sender of the following message 
and this company that said company shall not be liable for mis- 
takes or delays in the transmission or delivery or for non-delivery 
of any unrepeated message, whether happening by negligence of its 
servants or otherwise, beyond the amount received for sending the 
same, nor for mistakes or delays in the transmission or delivery or 
for non-delivery of any repeated message beyond fifty times the sum 
received for sending the same, unless specially insured, nor in any 
case for delays arising from unavoidable interruption in the work- 
ing of its lines or for errors in cipher or obscure messages ; and this 
company is hereby made the agent of the sender, without liability, 
to forward any message over the lines of any other company when 
necessary to reach its destination. 

Correctness in the transmission of message to any point on the 
lines of this company can be insured by contract in writing, stating 
agreed amount of risk and payment of premium thereon, at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz., one per cent. for any distance not exceeding 1,000 miles and 
two per cent. for any greater distance. No employee of this com- 
pany is authorized to vary the foregoing. | 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such office by one of the com- 
pany’s messengers he acts for that purpose as the agent of the sender. 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where the 
claim is not presented in writing within sixty days after sending the 


message. 
NORVIN GREEN, President. 
THOS. T. ECKERT, 
General Manager. 


Receiver’s No. Time filed. Check. 


Send the following message subject to the above terms, which are 
hereby agreed to: 
Carson, Nev., Dec. 15, 1883. 


To H. M. Teller, Washington, D. C.: 
The land referred to is applied for and contracted to J. T. Wil- 
liams, but no patent is yet issued. | 
| J. W. ADAMS, Governor. 


Read the notice and agreement at the top. 
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Pi’Frs Ex. No. 7. T. J. Edwards, Coim’r. 


Form No. 2. | 
The Western Union Telegraph Company. 


All messages taken by this company are subject to the following 
terms:. 

To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originat- 
ing office for comparison. For this, one-half the regular rate is 
charged in addition. It is agreed between the sender of the foliow- 
ing message and this company that said company shall not be liable 
for mistakes or delays in the transmission or delivery or for non- 
delivery of any unrepeated message, whether happening by negli- 
gence of its servants or otherwise, beyond the amount received for — 
sending the same, nor for mistakes or delays in the transmission 
or delivery or for non-delivery of any repeated message beyond fifty . 
times the sum received for sending the same, unless specially in- 
sured, nor in any case for delays arising from unavoidable interrup- 
tion in the working of its lines or for errors in cipher or obscure 
messages ; and thiscompany is hereby made the agent of the sender, 
without liability, to forward any message over the lines of any other 
company when necessary to reach its destination. 

Correctness in the transmission of. message to any point on the 
lines of this company can be insured by contract in writing, stating 
agreed amount of.risk and payment of premium thereon, at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz., one per cent. for any distance not-exceeding 1,000 miles and 
two per cent. for any greater distauce. No employee of the company 
is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such office by one of the com- 
panv’s messengers he acts for that purpose as the agent of the sender. 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where 
the claim isnot presented in writing within sixty days after sending 


the message. | 
NORVIN GREEN, President. 


THOs. T. ECKERT, 
General Manager. 


Receiver’s No. |. Time filed. Check. 
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hereby agreed to: 


To J. T. Williams, Washington, D. C.: 


Secretary Teller telegraphs me that he will commence legal pro- 
ceedings immediately to set aside the certificate on clear list. 
J. W. ADAMS. 


Carson, Dec. 15, 1883. 


Read the notice and agreement at the top. 


560 Pi’rr’s Ex. No. 8. T. J. Edwards, Com’r. 


Carson City, Nevapba, Dec. 16, 1883. 


H. M. Teller, Washington, D. C.: 


Enquiry at land office, Eureka district, discloses the fact that no 
adverse claim has been filed on land described in your dis- 
561 patch of 13th instant. Why do you wish the list returned ? 
Have you not made error in describing land ? 
J. W. ADAMS, Gov. 


Further testifying, the witness says that in the years 1883 and 
1884 Geo. W. Merrill was the authorized land agent for the State of 
Nevada at Washington, D.C., and that the following letter, concern- 
ing the lands in controversy, was received from said Merrill about 
January 6th, 1884. : 


Said letter was then offered in evidence and marked PI’ff’s Ex. 
No. 9, the defendant’s solicitor objecting because irrelevant, incom- 
petent, and immaterial. 


PuFr’s Ex. No. 9. T. J. Edwards, Com’r. 


Office of Geo. W. Merrill, attorney-at-law and land agent for the 
State of Nevada; practices in all of the courts; will attend to 
all business before U.S. General Land Office. Patents obtained 
for mineral, agricultural, and all classes of public lands. Claims 

of soldiers and sailors attended to. Patents of inventions 

562 procured, and all cases before the Patent Office attended to 

promptly. | 
WasuHineton, D. C., Dec. 31, 1883. 
DEAR GOVERNOR: Your communication to Secretary Teller, a 
copy of which was forwarded me per Major Garrard, was received at 
the Department Saturday. I presume Preble has shown you the 
proposition I sent him to be considered by all as to its propriety, ce. 
The particular piece of land in controversy and embraced in the 
list.in dispute was marked in pencil to be excluded from the ap- 
proved list forwarded to Preble, but by some mistake, oversight, or 
intentional erasure on the part of some one the tract was included in 
the approved list. : | 
The cause of the intended exclusion was the fact that the New 
Phila. Co. claimed it, and an appeal was pending before the Com- 


_ Send the following message subject to the above terms, which are 
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missioner here, and of course it should not have been listed to the 
State until the pending controversy had been decided. : 
The State, however, on the merits before the Commissioner, are 
doubtless first in time and first in right and ought eventually 
563 to receive the piece of land, even though you should think 
proper to place the particular tract back where it was at the 
‘time it was approved to the State. However, the mistake is not one 
made by the State or any of its agents. I am endeavoring to: ar- 
range the matter between the parties directly interested, so that the 
State & G. L. O.can avoid any further controversy about the matter 
and concerning which I wil] know more definitely by the middle of 
the week, as I wrote Preble, when I will write again. : 
Mrs. M. joins in wishing the Gov. & wife “a happy New Year,” 


as well as Major Garrard & family. 
Truly your friend, GEO. W. MERRILL. 


The superscription and postmarks on the envelope containing 
said letter are as follows, to wit: 

Superscription—Gov. J. W. Adams, Carson City, Nevada. 

Postmark— Washington, D. C., Dec. 31, 6.30 p. m., 1888. 

Postmark on opposite side—Carson City, Nev., Jan 6. 


3 The witness, further testifying, says that on July 3d, 1884, 
064 I directed my private secretary, Wm. Garrard, to address the 
following letter, concerning the lands in controversy, to Hon. 

H. M. Teller, Secretary of the Interior, at Washington, D. C. 


Said letter was here offered in evidence without objection, marked 
P!’ff’s Ex. No. 10, and is as follows: 


Pu’rr’s Ex. No. 10. TT. J. Edwards, Com’r. 


| JULY 3D, 1884. 
Hon. H. M. Teller, Secretary of the Interior, Washington, D. C. 


Sir: I am instructed by Gov. Adams to lay before you the fol- 
lowing information: J.T. Williams has complied with all the con- 
ditions required by the laws of this State for the purchase of the E. 
1 of the S. E. } sec. 23 and the W. 3 of the S. W. ¢ of sec. 34, T. 8 
N., R. 50 E., Mt. D.-M., except the final payment, which he is ready 
to make and demand his patent. | 

For six months Governor Adams has refused to sign the patent 
for this land, as requested by the Interior Department, expecting 

some action to be taken in the U.S. courts to determine the 
565  ~=rights of parties claiming the same, but, as he learns from 

the U.S. dist. attorney for this district that no steps have 
been taken to bring the case before the courts, he now desires tobe 
informed if you have abandoned all legal proceedings in the case 
and if there is any objection to having this land patented to the ap- 
plicant, J. T. Williams. 3 
- Respectfully, — 


WILLIAM GARRARD, 
Private Secretary. 
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Further testifying the witness says: This is all the correspondence 


had in my office concerning the lands in controversy herein. 
J. W. ADAMS. 


Signed in my presence by the said J. W. Adams this 18th of Jan’y, 


1886. 
T. J. EDWARDS, 
Com’r U. S. Circuit Court, Dist. Nevada. 


The further taking of testimony in this cause was continued until 
February 5th, 1886, 11 o’clock a. m. 
T. J. EDWARDS, 


Commissioner. 


566 Complainant's Testimony (Nevada). 
In United States Circuit Court, 9th Circuit & District of Nevada. 


THe UNITED STATES, Complainant, ) 


v. 
JosEPH T. WiiiiAMs, Defendant. ( 


Testimony on behalf of complainant, taken at Carson City, Nevada, 
Feb’y 5th, 1886, before U. S. Commissioner Edwards, pursuant to 
stipulation and order on file in said cause, T. Coffin, U. S. at- 
torney, and J. D. Torreyson, Esquires, appearing for complainant; 
T. W. Healy, Esq., defendant’s solicitor, appearing and represent- 
ing the defendant. . 


RicHARD GLUYAs, a witness Introduced by the complainant, being 
first duly sworn, on oath deposes and says: 


. J reside at Hot Creek, Nye county, Nevada; am agent for Mat- 
thiesson & Ward, of New York city and Jersey City. I am well ac- 
quainted with the lands described in the bill of complaint; have 
known them since about Aug. 5th, 1879; have lived within about 
half a mile of the land since that time. In August, 1879, I 

567  wenton tne land tosuperintend the building of a quartz mill 
_ for the'New Philadelphia Mining Company, J. E. Clayton 
being manager of the company at that time. A day or two after I 
got to Hot Creek, in company with said Clayton, one W. H. Davis, 
and Jos. T. Williams, the-defendant herein, I went on to the land 
described in bill of complaint and picked out a place for a quartz 
mill. Since that time I had the county surveyor to identify the 
land; hence I know that is the Jand in controversy. We commenced 
about the eleventh. of August to grade for the mill and continued 
working until the following May or June, in the meantime nearly 
completing the mill—a ten-stamp quartz mill. The total expendi- 
tures in building the mill are nearly fifty-eight thousand dollars; 
have known defendant Williams since August, 1879. He lives 
about one-third of mile from the mill. He was there frequently 
during the time of building the mill, the men, nearly all of them— 
about 14 or 15—boarding at his house. Wetook possession of the 
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land in August, 1879, as I understood, under a deed from 
568 Williams, defendant, to the New Phila. Silver Mining Com- 

pany. I havesince seen the record of this deed in the county 
recorder’s office at Belmont, and also a certified copy of the original 
deed. The true consideration thereof paid in money was five thou- 
sand dollars. 


(Defendant’s solicitor objects to the testimony concerning the con- 
sideration named in the deed.) 

Complainant asks leave to offer in evidence a certified copy of 
this deed at such future day as the taking of this testimony may 
be adjourned to and as soon as such copy can be procured from the 
the county recorder of Nye county. 


Witness, further testifying, says: 


From August 5, 1879, to some time in the fall or winter of that 
year Prof. J. E. Clayton was in possession of this land as the agent 
of the Phila. Min’g Company, and I was present on the land acting 
under him in the construction of the quartz mill, and since the 
fall or winter of 1879 I have been in the continuous possession 

thereof as the agent of said mining company and its succes- 
569 sors or assignees. I know that defendant Williams made a 

desert-land entry of the lands in suit; have seen the entry in 
the U.S. land office at Eureka, Nevada, and often heard Williams 
say he had made such entry. It was an open, notorious fact that 
Williamms had made the desert-land entry. 


By Mr. ToRREYSON : 


Q. Did Mr. Williams, defendant, agree with you, and, if so, when, 
to relinquish this desert-land entry in favor of the parties whom 
you represented? - ee | 

A. He did after Matthiesson & Ward had paid all the debts of 
the New Phila. S. M. Uo. in full and purchased all the property of 
said company in the State of Nevada at sheriff’s sale. This agree- 
ment was made about March, 1882, and the relinquishment was to 
be in favor of Mess. Matthiesson & Ward. 

Q. Did he relinquish the desert-land entry ; and, if so, how was 
it done? 

A. He did; but not in favor of Matthiesson & Ward, but se- 
cretly and with the assistance of the register of the U.S. land office. 


' Mr. Hinckley kept Matthiesson & Ward and their agents entirely 


in the dark. I wrote to said Hinckley in a few weeks after 
570 ithe date of that relinquishment, asking him if such had been 
done—if any changes had occurred in the status of the land. 
Hinckley replied that Mr. Williams had told him that he thought 
he would relinquish that desert-land entry. The date of Hinckley’s 
letter was several weeks later than the records in the office show the: 


actual relinquishinent of the desert-land entry by Williams; and I 


also found out from Hinckley afterwards that Lawyer Bishop, of 
Eureka, held an application made by Williams to purchase this land 
from the State as soon as the relinquish ment of the desert-land entry 
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was accepted and approved by the Commissioner of the General 
Land Office, in Washington. 


(Defendant’s solicitor objects to all the testimony regarding the 
letter of Hinckley because it is not the best evidence, and all the 
testimony relating to purported action in the premises of Lawyer 
Bishop as incompetent, irrelevant, and immaterial.) 


Witness further says: I have not the letter received by me from 

Hinckley in my possession. I know of Mr. Williams applying to 

the State to purchase this same land in suit from hearing 

571 him say so, seeing the record, and hearing Mr. Preble so 
state. 


Cross-examination: 


The New Phila. Co. was incorporated in New York city under 
the laws of that State, as I understand it. It went out of existence 
in 1881. Its property was sold at sheriff’s sale to Matthiesson & 
Ward. The New Phila. Co. never, to my knowledge, made any as- 
signment of any contract directly to Matthiesson & Ward. I never 
knew of any contract between the company and Williams to be 
assigned. Matthiesson & Ward were stockholders—not officers—in 
the New Phila. Co. 


By Mr. HEAty: 


Q. Have you been continuously in possession of the land described 
in complaint since July 26, 1879? 
A. I have; since August 5th, 1879, or thereabouts. 
Q. In what capacity were you connected with the New Phila. Co.? 
A. As mill superintendent until January, 1880, when I was ap- 
pointed ass’t superintendent by the Co., which position [ held until 
the first of February, 1881. 
572 Q. Did not Williams, the defendant, continuously live upon 
the land and have possession of it, and does he not live there 
yet and have his house upon the land ? 


A. No, sir; Williams’ dwelling is on the 8. E.} of the N. E..4. 


of sec. 33. 

Q.. Did not Williams construct some ditches on the land in con- 
troversy ? 

A. Never, to my knowledge; certainly never since I have known 
the land. There were no ditches on the land when I went there 
that I. saw. It is possible that a small portion of the ditch pur- 
chased by Matthiesson & Ward from M. J. Franklin and M. N. 
Donahue, Franklin’s agent, crossed the corner of the northerly 
boundary of the land in controversy. 

Q. Did Williams ever deliver possession of the land in contro- 
-versy to Matthiesson & Ward or ie any agreement regarding a 
conveyance of the same? 

A. He never delivered possession to Matthiesson & Ward or their 
agents, but he agreed in March, 1882, to ee his desert-land 
entry in favor of Matthiessen & Ward, as alrea y testified to. 
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573 Q. Do you know of any agreement or contract made and 
entered into by the defendant Williams and the New Phila. 

Co. regarding the sale of mineral lands? | 
A. Williams never made any contract with the New Phila. Co., 
nor was he to receive any stock from the sale of mineral lands or 
mining claims by Williams to the company. I know of nothing 
between Williams and the company except the deed of July 

26, 1879. ; 


By Mr. HEAty: 


Q. Did Williams relinquish the desert-land entry before named, 
and did Matthiessen ard protest against said relinquishment 
of said entry? ; 

A. He did; and Matthiessen & Ward protested against it at 
Washington; but, being kept in ignorance of the relinquishment, 
filed their protest after the desert-land entry was cancelled at 
Washington, and petitioned to have the desert-land entry reinstated, 
which petition to reinstate was denied. 


Redirect examination by Mr. Corrin: 


I went upon the land, in employ of New Phila. Co., 
574 about August 5, 1879, and remained there in their employ 
and as their agent until February Ist, 1881. On February 
1st, 1881, Matthiessen & Ward appointed me their agent. The 
property was all conveyed to Matthiessen & Ward by sheriff’s deed. 
The sheriff’s deeds were given as the result of suits brought prior to 
Feb’y 1, 1881, and ever since Feb’y 1, 1881, I have held possession 
of the land in suit for Matthiessen & Ward. My possession of said 
land, first as agent of the New Phila. Co. and afterwards as the 
agent of Matthiessen & Ward, has been unbroken and continuous 
from about August 5th, 1879, to the present time. Matthiessen & 
Ward never recognized Williams as having any right to the land in 
controversy, but-held possession uader the sheriff’s deed. 


Witness is here shown a map, and he testifies that it is substan- 

tially a correct map of the land and improvements thereon. ‘The 

sane was offered and admitted in evidence, subject to objec- 

575 tion of def’t’s solicitor for the reason that the map is incor- 
rect. Said map: is marked Exhibit A. 


Recross-examination by Mr. HEAty: 
Q. Did the New Phila. Co. erect a quartz mill and construct the 


A. They did, except the diteh purchased from Franklin an 
Donahue, as before stated. I cannot state the price paid for this 
ditch, as it was included in the conveyances from Franklin & Don- 
ahue to Matthiessen & Ward of all their water rights, ditches, and 
lands in Hot Creek cafton, for all of which they paid about thirteen 


hundred dollars. | 
Q. How much money did the New Phila. Co. owe Matthiessen ? 


A. Six thousand dollars, I believe; for cash loaned. Matthiessen 
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& Ward paid for said property at sheriff’s sales, in addition to 
the above-mentioned $6,000, about $13,000.00 in cash, and also pur- 
chased suid company’s property from receiver in New York. 
Q. Did Williams use the water flowing through said land 
576 or exercise any acts of ownership over said lands since 
August, 1879? 

A. He has never used any water on said lands since I went to 
Hot Creek, in 1879. What water has been used on the land since 
that date was used by the New Phila. Co. through a ditch I cut, as 
their agent. He has never exercised any acts of ownership over the 
Jands or made fifty cents’ worth of improvements there since I have 
been at Hot Creek. 

Q. Did Matthiessen & Ward or the New Phila. Co. ever use any 
water through their ditches unless with the consent of defendant 
Williams ? 

A. Yes, sir. 

Q. Does not the water flow through the land of Williams—his 
homestead—before it goes into the ditches, and does he not use it 
first ? 

A. Yes, sir, to the whole question. 

Q. How long has he used this water on the land known as his 
homestead ? 


(Qbjected to by counsel for plaintiff as not being in cross- 
577 examination and as irrelevant and immaterial in the case; no 
water rights are being tried herein.) 


A. Every season since 1879, to my knowledge. 


2d redirect by Mr. Corrin : 


Quest. Has Williams’ use of this water been adverse to the New 
Phila. M’g Co. and to Matthiessen & Ward or by their license and 
permission and license and permission of their predecessors i in in- 
terest ? 

Ans. It has not been adverse; its use en been in accordance with 
deeds and agreements existing. ‘The water comes from a point in 
Hot Creek canon above the homestead entry of Williams and flows 
over the jand embraced in the said homestead entry before reach- 


ing the land described in the bill of complaint. 
RICHARD GLUYAS. 


Signed by said witness in my presence this 5th day of February, 


A. D. 1886. 
T. J. EDWARDS, 
Com’r U.S. Circuit Court, 9th Cir. & Dist. Nevada. 


(Here follows diagram marked p. 578.) 


579 The further taking of testimony was postponed until the 
6th. day of Feb’y, 1886, 10 o’clock a. m. 
T. J. EDWARDS, Com’r. 
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580 3 Garson, Feb’y 6th, 1886. 
Present: Messrs. Coffin & Torreyson, sol’rs for complain- 
ant; T. W. Healey, Esq., sol. for def’t. 


C. S. PREBLE, a witness produced by complainant, being first duly 
sworn, on oath says: 


I am the surveyor general and ez officio State land register of the 
State of Nevada, and have been such officer since the first Monday 
in January, A. D. 1883. 


(Witness here produced and identified several letters and tele- 
grams, and testified as follows:) 


These letters and telegrams are all of the correspondence had in 
my office concerning the land in suit. 


The letters and telegrams were then offered in evidence and . 
marked Exhibits B, C, D, E, F, G, H, I, J, K. 


(Defendant’s solicitor objects to the introduction of Exhibits E & 
F because they purport to order the surveyor general of the State to 
perform an official act, no authority being invested in Mr. 

581 Merrill for that purpose. Exhibits I,J,& K arealso objected | 
to for the reason that they purport to arrange for the divest- 

ing‘of the title to land without the consent of the parties interested - 
therein and without the intervention of a court of equity.) 


Prrr’s Ex. B. T.J. Edwards, Com’r. 
Form No. 2. 
The Western Unign Telegraph Company. 


All messages taken by this company are subject to the following 
terms: 

To guard against mistakes or delays the sender of a message 
should order it repeated—that 1s, telegraphed back to the originating 
office for comparison. For this, one-half the regular rate is charged 
in addition. It is agreed between the sender of the following mes- 
sage and this company that said company shall net be liable for 
mistakes or delays in the transmission or delivery or for non-de- 
livery of any unrepeated message, whether happening by negligence 
of its servants or otherwise, beyond the amount received for sending 
the same, nor for mistakes or delays in the transmission or delivery 
or for non-delivery of any repeated message beyond fifty times the 
sum received for sending the same, unless specially insured, nor in 
any case for delays arising from unavoidable interruption in the 
working of its lines or for errors in cipher or obscure messages ; 
and this company:is hereby made the agent of the sender, without 
liability, to forward any message over the lines of any other com- 


pany when necessary to reach its destination. 


Correctness in the transmission of message to any point on the 
lines of this company can be insured by contract in writing, stating 


. . mn Pe ee Del iat Os ee oe re eee Pa eS en ee Fae eT ra p> er ee 
a ot OPE Se NN ge EIT i! ha 3d et nes a oan Pi SOT STP ER ee Sis iit 
> / OE AC te ee ee ’ en . 


f : - 
s 


306 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


agreed amount of risk and payment of premium thereon, at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz., one per cent. for any distance not exceeding 1,000 miles and 
two per cent. for any greater distance. No employee of this com- 
pany is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such office by one of the company’s 
messengers he acts for that purpose as the agent of the sender. 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where 
the claim is not presented in writing within sixty days after send- 


ing the message. } 
NORVIN GREEN, President. 


THOS. T. ECKERT, 
General Manager. 


Receiver’s No. Time filed. | Check. 


| — 


Send the following message subject to the above terms, which are 


hereby agreed to: 
CaRSON, Dec. 15, 1883. 
To F. H. Hinckley, Eureka, Nev. : | 
What adverse claim is there now or has there been to west half of 
southwest of thirty-four and east half of southeast thirty-three, T. 


eight N., R. fifty E., selection allowed on two M forty-nine ? 
C. J. PREBLE. 


Read the notice and agreement at the top. 


582 Pu’Fr’s Ex. C. T. J. Edwards, Com’r. 
Telegram. 


(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 15th, 5.40 p. m. 
Dated Eureka, Dec. 15, 1888. 


To C.S. Preble: 
No adverse claim filed here yet, but am expecting one. 


F. H. HINCKLEY. 
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Pu’Fr’s Ex. D. T. J. Edwards, Com’r. 


_ _Telegram. 
(Printed heading omitted.—Clerk.) 
. Received at Carson Dec. 15th, 3.08 p. m. 
Dated Washington, D. C., 15th, 1883. 


To C. 8. Preble, register State land office, Carson, Nev. : 


Tract inadvertently certified while adverse claim was pending 
and undecided. Much embarrassment will result to Department if 


list be not returned as requested. 
see) H. M. TELLER, Sec’y. 


CompLaInant’s Ex. E. T. J. Edwards, Com’r. 
Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec.‘18, 3.01 —. 
Dated Washington, Dec. 18, 1883. 


To C.S. Preble, su rveyor general : 
583 Hold list for present; am arranging with Dep’t; will 


telegraph to-morrow. 
3 G. W. MERRILL. 


CoMPLAINANT’s Ex. F. T. J. Edwards, Com’r. 


Telegram. _ 
(Printed heading omitted—Clerk.) 


Received at Carson Dec. 19th, 2.20 —. 
Dated Washington, D. C., —— 19, 1883. 


To C. S. Preble, surveyor general : 


Hold list. Wait my letter of this date. 
: GEO. W. MERRILL. 


I 
i 


Y : Pi’rr’s Ex.G. T. J. Edwards, Comm’r. 
| : . Telegram. 

| (Printed heading omitted.—Clerk.) 

! Received at Carson Dec. 17, 3. B. 

i Dated Reno, Nev., —— 17, 1883. 

| To C.S. Preble: 


A New Philadelphia mill site, southeast quarter of southeast ‘quar- 
' ter section thirty-three and southwest quarter of southwest quarter 
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agreed amount of risk and payment of premium thereon, at the fol- 
lowing rates, in addition to the usual charge for repeated messages, 
viz., one per cent. for any distance not exceeding 1,000 miles and 
two per cent. for any greater distance. No employee of this com- 
pany is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company 
until the same are presented and accepted at one of its transmitting 
offices, and if a message is sent to such office by one of the company’s 
messengers he acts for that purpose as the agent of the sender. 

Messages will be delivered free within the established free-delivery 
limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where 
the claim is not presented in writing within sixty days after send- 


ing the message. 
NORVIN GREEN, President. 
THOS. T. ECKERT, 
General Manager. 


Receiver’s No. Time filed. | Check. 


| 


Send the following message subject to the above terms, which are 


hereby agreed to: 
CaRsON, Dec. 15, 18883. 
To F. H. Hinckley, Eureka, Nev.: 
What adverse claim is there now or has there been to west half of 
southwest of thirty-four and east half of southeast thirty-three, T. 


eight N., R. fifty E., selection allowed on two M forty-nine ? 
C. J. PREBLE. 


Read the notice and agreement at the top. 


582 Pu’Fr’s Ex. C. T. J. Edwards, Com’r. 


Telegram. 


(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 15th, 5.40 p. m. 
Dated Eureka, Dec. 15, 1883. 


To C. 8. Preble: 
No adverse claim filed here yet, but am expecting one. 


F. H. HINCKLEY. 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


Pi’rr’s Ex. D. T. J. Edwards, Com’r. 


Telegram. 


(Printed heading omitted.—Clerk.) 


, Received at Carson Dec. 15th, 3.08 p. m. 
Dated Washington, D. C., 15th, 1883. 


To C. 8. Preble, register State land office, Carson, Nev. : 


Tract inadvertently certified while adverse claim was pending 
and undecided. Much embarrassment will result to Department if 


list be not returned as requested. 
1 H. M. TELLER, Sec’y. 


CoMPLAINANT’S Ex. E. T. J. Edwards, Com’r. 


Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dee. 18, 3.01 —. 
Dated Washington, Dec. 18, 1883. 


To C. S. Preble, surveyor general : 
583 Hold list for present; am arranging with Dep’t; will 


telegraph to-morrow. 
G. W. MERRILL. 


CoMPLAINANT’S Ex. F. T. J. Edwards, Com’r. 
| Telegram. 
(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 19th, 2.20 —. 
Dated Washington, D. C., —— 19, 1883. 


To C.S. Preble, surveyor géneral : 
Hold list. Wait my letter of this date. 


: GEO. W. MERRILL. 
T P Purr’s Ex.G. T. J. Edwards, Comm’r. 
— Telegram. 

(Printed heading omitted.—Clerk.) 


Received at Carson Dec. 17, 3. B. 
17, 1888. 


Dated Reno, Nev., 


To C.S. Preble: : 
New Philadelphia mill site, southeast quarter of southeast quar- 
ter section thirty-three and southwest quarter of southwest quarter 
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of section thirty-four, township eight north, range fifty east, ap- 
proved December twenty-sixth, eighteen eighty-two. Send you 


sketch. 
JAMES BUTLER. 


584 CompLarnant’s Ex. I. TJ. Edwards, Com’r. 


WasuHineTon, D. C., Dec. 19, 1883. 
Hon. C. 8. Preble, Carson City. , 


FRIEND PREBLE: Yours of the 6th & 11th, also the registered 
package, at hand to-night. The trouble about the list No. 2, Eureka, 
is just this: In that list was a piece of land applied for at the Eureka 
Jand office by Ward, Mathison, & others as a mill site, and the ap- 
plication was rejected by the Eureka office for the reason that the 
same had been previously selected by the State, and from that de- 
cision of the Eureka land office Ward ef al. appealed, and, among 
other things, are attacking the validity of the State selection, &c. 
That appeal is still pending and undetermined before the Commis- 
sioner of the General Land Office. 

The particular piece of Jand about which the controversy exists 
was, it seems, marked in pencil on the margin of the Eureka list, a 
memoranda to exclude it from the clear list, which was forwarded 

you, but by some inadvertence, mistake, or something 

585 or somehow (no one seems to know) the pencil mark or 
memoranda became obliterated and the piece,of land in 
controversy went into the clear list and was approved with the bal- 
ance; so the Land Office here wanted back the whole list, and as 
soon as | learned the facts I concluded at once that, so far as the 
State was concerned, the approval of the list was just, right, and 
roper, and that it would not be proper or right to return the whole 
list for cancellation and perhaps jeopardize the title and interests of 
the State and even grantees of the State, perhaps, to the greater por- 
tion of the land embraced in the list and over which there was no 
controversy. Therefore I had an interview with the Commissioner 
of the G. L. O. and with the Secretary of the Interior and urged 
upon them the reasons why it was unjust to the State (which 
was no party to any inadvertence of their clerks) for them to ask 
its return; and, further, that it was utterly impossible to think 
of doing so. Finally, to show them the State only wanted to 
do the fair thing and take no advantage of their mistakes, I 
told them I would submit this proposition to you and the 

586 Governor, which, if approved, would settle our controversy, 
viz: Let the Governor and the proper officers of the State re- 


linquish the present title acquired by virtue of Eureka clear list No. © 


2 tuo the particular piece of land in controversy for the present or 
until the G. L. O. had determined the case on appeal, when, if the 
decision was against appellants in the case of Ward e al., then the 
particular piece relinquished for the time being should be included 
in the next approved list after the decision was rendered—in other 
words, the State to place the particular piece of land in the status 

it occupied at the time the Eureka clear list No. 2 of May 5th was 


T 
| 
, 
: 
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approved and allow the approved list to stand (with that exception) 
and remain where it is; this to be done by a written instrument, 
signed and acknowledged by the proper State officers, with a pro- 
viso that the State still claims the land, subject to the decision of 
the Land Office, and only places it back where it was for the purpose 
of correcting a mistake, &c. I think you will get my idea. This 

proposition the Comm’r & Secretary conceded to be a fair 
587 one, and finally it was agreed that “ hostilities should cease ” 

until you and the Governor could be heard from. I doubt 
very much their ability to set the approval aside by any process in 
court, but still, after consultation with Williams’ att’y here and 
considering his interests, as well as keeping things smooth with the 
State, and to show that the State and its representatives wanted to 
be fair and just in all things, I submitted the foregoing proposition, 
subject, of course, to approval at Carson. Consider it well and see 
what you think about it and let me know. Since the foregoing was 
written Williams’ att’y has been to see me and informs me there is 
an arrangement on hand between the att’ys on both sides which 
may obviate any action being taken on your part. If successful I 
will inform you to-morrow or next day by letter. So you can dis- 
cuss ny proposition until you hear from meagain. Let everything 
remain “in statu quo” until you get another letter from me. Williams 

was here for a few days, but left for home on the 15th. Of 
588 course, he is the party interested in the matter as against 

Ward eal. It seems to me the State must succeed in obtain- 
ing the land. pire ge Bg TES 

* * te ** _ * ** 


Yours truly, | GEO. W. MERRILL. 


CoMPLAINANT’s Exuisit J. TT. J. Edwards, Com’r. 


Wasuinaton, D. C., Jan’y 13th, 1884. 


Hon. C. 8. Preble, Carson City, Neva. 

FRIEND PREBLE: *.* * Now, as to the matter of the proposi- 
tion I submitted to you concerning the land “ inadvertently ” in- 
cluded in approved list No. 2, Eureka, I think it about as well for 
you and the Governor to give me a formal reply, as it seems hardly 
worth while to wait longer for the att’ys or the parties here to come 
to a conclusion on settlement, and have been hoping they would 
from day to day. I suppose, really, the letter of the Governor to 
Teller virtually decides the matter on the part of the State, but 
as I was in communication with the Department here concerning a 

settlement, and thev agree to delay action until I could sub- 
589 mita proposition to the authorities in Carson to deed that 

particular piece and await the decision of the Land Office in 
its regular course, I wish you would submit the whole matter to 
the Gov. and have him (I presume it would properly com- from 
him) send me a reply to the proposition, so that I can communicate 
it to the Department. Have the reply addressed to me and not the 
Department for certain reasons. It is. possible the matter may be 


-_ 
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arranged before a reply to this reaches me, but, then, it will do no 
harm to have your reply here, and I presume you have all consulted 
about the matter and are as “ ready to fire” now as any time. * * * 


Very truly yours, GEO. W. MERRILL. 


CoMPLAINANT’S ExuiBit K. T. J. Edwards, Com’r. 


WASHINGTON, D. C., Jan’y 28th, 1884. 


FRIEND PREBLE: * * * Ihave not received any reply as yet 

to the proposition to deed back the mill site in controversy approved 

in Eureka list No.2. I am aware many intricate proposi- 

590 tions of law are involved in the proposition as to vested rights 

of third parties or persons having made contracts for pur- 

chase from the State. In fact, officers here perceive the difficulty 
which might arise. 

However, look into the matter carefully, as I doubt not you have 
or will, and when yourself, the Governor, and Attorney General have 
come to a conclusion let me have a reply. There seems to be no 
prospect of a compromise between the interested parties here. I[ 
understand the Land Office here is preparing papers for suit to set 
aside the approval. It may be that a suit will be the only legiti- 
inate way to settle the matter and preserve the liability of the State 
intact. However, I hope to receive your reply soon. 


Yours, &c., G. W. MERRILL. 


CoMPLAINANT’s Ex. H. T. J. E., Comrr. 


U.S. SuRvEyoR GENERAL’s OFFICE, NEVADA, 
RENO, December 18, 1883. 
Hon. C.S. Preble, Carson. 


Dear Sir: In reply to your letter would say that appli- 
591 cation was made by F. O. Matthiessen et al. for the survey of 
the New Philadelphia mill site, situated in secs. 33 & 34, T. 
8 N., R. 50 E., as follows: 
Application dated December 9th, 1882. 
filed in U.S. sur. gen'l’s office Dec. 13, 1882. 
Survey made by George Earnst ‘a = 
Survey approved by E. S. Davis e 26, . 
and forwarded to Eureka land office “ <s 
This office has not been notified of the issuance of patent for the 
mill site & I presume in taking up the mill site for examination . 
they found the land had been disposed of to the State of Nevada. 
. There was no application prior to Dec. 13th for survey. 


Yours truly _ JAMES BUTLER. 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


T.8N., RB. 50E. 
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_ 87, New Philadelphia Mill Site. 


592 The witness, further testifying, says: 
By Mr. CorFFIn : 


Quest. In what relation did Geo. W. Merrill, who wrote and 
signed the letters offered in evidence, stand to the State of Nevada? 

Ans. He was the authorized land agent of the State of Nevada in 
Washington, appointed by the Governor to attend to all land mat- 
ters in the Department of the Interior. ; 

Q. In the telegram, Ex. D, Sec’t’y Teller makes reference to a re- 
quest for the return of a list to him. What list did he refer to and 
how was the request made? 

A. The request was made in a telegram tothe Governor from the 
Secretary, and the list referred to wascapproved list No. 2 of the 
2-million-acre grant, Eureka district, embracing the land described 
in the bill of complaint and contained in U.S. land office clear list 
No. 24. . 

Q. Why was not this list satan as requested by Secretary 
Teller ? | 

A. Because we knew of no reason why it should be. 

Q. Why was not list No. 2, embracing clear list No. 24, re- 

593 turned after the receipt of telegram, Ex. D, from Sec’y Teller, 

stating “much embarrassment will result if list be not re- 
turned as requested ?” 

A. Because I did not consider that a telegram was sufficient 
grounds to return the list on. 

Q. Why was not list No. 2, embracing clear list No. 24, returned 
to the Gen’l Land Office at W ashington after the receipt of the let- 
ters of Geo. W. Merrill, of date Dec. 19, 1883, Jan’y 13, 1884, and 
Jan’y 28, 1884, advising and requesting the return of said list? 

A: Because I don’t think he advised or requested the return of 
the list, but merely suggested the plan of deeding the land back to 
the Government or relinquishing the title. That could not have 


= 
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been done, as Mr. Williams, def’t, had already been notified to make 
contract or take out patent. 

Q. Had Williams, def’t, at the time of receipt of these telegrams 
and letters, made any contract or taken any patent or paid any 
money for the lands in controversy ? 

A. Mr. Williams made application for the land in con- 

594  troversy May 22, 1882, and paid at that time the sum of forty 

dollars as first payment and two dollars U. S. land office fees, 

and was notified to make contract on the 26th day of November, 

1883, but had not returned the papers before these telegrams were 
received. 


Q. At the date of receipt of these letters and telegrams had de-_ 


fendant Williams entered into any contract with the State for the 
purchase of the land in controversy or had any patent therefor been 
issued by the State? 

A. No; but he had been notified to enter into contract or to take 
out his patent. 

I have the original application of Williams to purchase this land, 
which I here now produce, dated at Eureka, Nevada, May 20, 1882. 


The original application was offered and admitted in evidence 
without objection and marked Exhibit L, and is as follows: 


595 CoMPLAINANT’S Ex. L. T. J. Edwards, Com’r. 


Eureka, NEvapA, May 20th, 1882. 
To Hon. A. J. Hatch, register of the land office: 


I, Joseph T. Williams, of Nye county, State of Nevada, being of 
lawful age, do hereby apply, under the provisions of section 9 of an 
act entitled “An act to provide for the selection and sale of lands 
that have been or may hereafter be granted by the United States 
to the State of Nevada,” approved March 5, 1873, and the acts 
amendatory thereof and supplemental thereto, to purchase the fol- 
lowing- -described land in Nye county: 


| 
| Township. Range. 
Description. Section. 
North. | South. | East. 
E. 3 of S. W. “eH Seater ween eeseeorer 33 Bs keene 50 
Wi OF Bu Ws de dinwnsnennn- 34 DS Seneca dilate 50 


Mount Diablo meridian, containing 160 acres, according to the re- 
turns of the United States surveyor general, for which I agree to 
pay the State of Nevada at the rate of one dollar and brent: -five 
cents ($1.25) in United States currency per acre. | 


; 
' 
! 


; 
' 
! 
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Residence, Hot Creek, Nye county, Nevada. 

Post-office address, Hot Creek, Nye county, Nevada. 

Sign name in full. J. T. WILLIAMS, 
By , Agent. 


First payment, $40. 
U. S. Land Office fees, $—. 


596 [Endorsed:] Pl’ff’s Exhibit L. Contract No. 2122. 2M 2. 

Application No. 4731. —acres. J.T. Williams. Payment, 
$—. Filed May 22d, 1882, at 2.30 o’clock p.m. A.J. Hatch, land 
register, by I. N. Fassett, deputy. 


597 Witness further testifies: I have here the original contract 
entered into bétween Williams and the State for the purchase 
of the lands in controversy, dated February 2d, 1884. 


Which contract was offered and admitted in evidence without 
objection, marked Exhibit M, and is as follows: 


598 & 599 CoMPLAINANT’S Ex. M. T. J. Edwards, Com’r. 


This article of agreement, made and entered into this second day 
of February, 1884, by and between the State of Nevada, acting 
through C. 8. Preble, surveyor general and ez officio register of the 
State land office of said State, party of the first part, and J. T. Wil- 
liams, of the county of Nye, in the State of Nevada, party of the 
second part, witnesseth : 

That the party of the first part, for: and in consideration of one 


- dollar and twenty-five cents ($1.25) per acre, in good and lawful 


money of the United’ States, to be paid, as hereinafter expressed, by 
the party of the second part, doth agree to convey by good and 
sufficient patent in fee simple to the Darty of the second part the 
following-described lands, to wit: 


Township. Range. 
Description. Section. 
North. | South. | East. 
E. $ of S. BE. #------- Se. 33 Fae, SR a 50 
Ss 5 & Se pe ereeree 34 eae, Pee etna 50 


Mt. Diablo meridian, containing one hundred and sixty (160) acres, 
In consideration of which the party of the second part, for him- 
self, his heirs or assigns, doth agree to pay to the State of Nevada 
the sum of one dollar and twenty-five cents ($1.25) per acre, as 
above stated, at the times and in the manner menticned in this 
article, to wit: One-fifth (+) of the amount at the time of the making 
of this contract and the balance in nine (9) equal annual install- 
40—157 : 
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ments, with interest at the rate of ten (10) per cent. per annum, 
payable annually, upon all deferred installments, as is provided in 


section nine (9) of an act entitled “An act to provide for the selection . 


and sale of lands that have been or may hereafter be granted by the 
United States to the State of Nevada,” approved March 5, 1873, and 
the acts amendatory thereof and supplementary thereto. 
600 And it is hereby further provided and agreed that the 
party of the second part, his heirs or assigns, may at any 
time prior to the maturity of this contract make full payment for 
the land described in this article and receive from the State of Ne- 
vada a patent for the same, issued in the name of the applicant. 
This contract is made upon the express conditions, viz., that if 
the said J. T. Williams, party of the second part, shall fail to pay 
the principal sum herein specified or the interest thereon or any 
part of the same according to the terms of this agreement, as is 
herein stipulated, then the land herein described shall immediately 
and unconditionally revert to the State of Nevada and be thereafter 
subject to sale in the manner and under the same conditions as 
though this contract of sale had not been made. 
Witness our hands and seals this second day of February, A. D. 


1884. 
C. S. PREBLE, [seAt.] 


Surveyor General and ex Officio Land Register. 
| JOS. T. WILLIAMS, 


By , Agent. 
Witness: : 
A. D. ROCK. 
J. C. POWELL. | 


Notre.—The first payment ($40) on this contract was made May 
22d, 1882, as shown by receipt No. 166. Thesecond payment will be 
due one year from the date of this contract. Full payment may be 
made at any time. 

601 Endorsed: Ex. M. Nov. 25, 1885. New contract substi- 


tuted under provisions of section 9 of land laws. 2 M 2. 
160 acres. Contract No. 2122. Nov. 21, ’85. On application 


No. 4731. J. T. Williams. Payments: Ist, paid, $40.00; 2d, 


1885, $33.80; 3d, 1886, $32.00; 4th, 1887, $30.25; 5th, 1888, $28.45; 
6th, 1889, $26.65; 7th, 1890, $24.90; 8th, 1891, $23.10; 9th, 1892, 
$21.35; 10th, 1893, $19.55. Int., Nov. 25, ’85, $11.55; $142.22, 
36-1; 853, 88-8. February 2d. Cancelled. Substitute. (Hot 
Creek) Tybo P. O. 


602 Witness, further testifying, says: This contract is dated 
Feb’y 2, 1884. The reason why the contract bears date so 
long after Williams was notified to make the contract is because I 
held the contract after it had been signed by Williams until I could 
get more information as to what was exactly wanted by the Depart- 
ment, in Washington. : 
Q. Did you receive any further information ? 
A. Nothing in particular. After I had received all these letters and 
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telegrams, and receiving no further information, I signed the con- 
tract in behalf of the State, contracting to sell the lands in contro- - 
versy to Williams, the defendant. 

Q. Had W illiams any knowledge of the contents of these letters 
and telegrams before February, 2d, 1884, the date of the contract? 

A. Not that I know of. 

Q. Did def’t Williams ever tell you ‘that he, Williams, had built 
a $20,000.00 quartz mill upon this land in controversy, and that a 
—- company was trying to steal it from him, or words to that 
effect ? 


(Def’t’s solicitor objects to the question as immaterial, incompe- 
tent, and irrelevant.) 


603 Ans. Some time after making the contract I was told by 

some one—lI am pretty sure it was by Williams, defendant— 
that he had placed twenty thousand dollars of improvements upon ~ 
this land, and that this thieving mining company were trying to 
swindle him out of it. 

Q. About the time of the receipt of these letters one telegrams did 
any attorney or agent of def’t Williams ever talk with you about 
the contents thereof and about the inadvertent approval of the land 
to the State by the authorities in Washington ? 

A. No, sir. 

Q. At the time Williams first made application for this land, of 
date May 20, 1882, and filed in your office May 22, 1882, and made | 
his first paymerit thereon, had the State any title whatever to the 
land or had the State at that time selected the land ?- 

A. No, to both portions of the question. 

Q. Did you at any time before filing the contract on February 2, 
1884, notify Williams or any agent of his, by letter or otherwise, that 

the officers of the Government claimed that the lands in con- 
604  troversy were listed to the State of Nevada inadvert-ly or by 
mistake? 

A. I don’t remember. 

Q. Do you know from any source whether or not Williams knew 
that the Government claimed that the listing was through inadvert- 
ence or by mistake ? 

A. I don’t know anything about that; of course not. I heard 
that at that time Williams himself was in Washington. 


(Def’t’s solicitor objects to the tna part of above answer as being 
hearsay.) 


Further testifying, the witness says that defendant Williams has 
requested and received a substitute contract in lieu of the contract 
of Feb’y 2d, 1884, as provided by an act of the Legislature of the 
State of Nevada approved March 12, 1885, which contract I here 
produce. 


Contract offered and introduced in evidence without objection 
and is marked E. N, being as follows, to wit: 


- 
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605 CoMPLAINANT’S Ex. N. T. J. E., Com’r. 


STaTe OF Nevapa, Land Department: 


This article of agreement, made and entered into this 25th day of 
November, 1885, by and between the State of Nevada, acting through 
C.S. Preble, surveyor general and ez officio register of the State land 
office of said State, party of the first part, and Joseph ‘I’. Williams, 
of the county of Nye, in the State of Nevada, party of the second 
part, witnesseth : 

That the party of the first part, for and in consideration of one 
dollar and twenty-five cents ($1.25) per acre,in good and lawful 
money of the United States, payable, as hereinafter expressed, by the 
party of the second part, doth agree to convey to the party of the 
second part, by good and sufficient patent in fee simple, the follow- 
ing-described lands, to wit: 


Township. Range. 
Description. Section. | | 
North. | South. | East 
eS | na a a 50 
WR OO Wied reson wees 34 Do iene | 50 


Mt. Diablo base and meridian, containing one hundred and sixty 
(160) acres. 
6053 In consideration of which the party of the second part, 
for himself, his heirs or assigns, doth agree to pay the State of 
Nevada at the rate of one dollar and twenty-five cents ($1.25) per 
acre, as above stated, of which sum the party of the second part 
has heretofore paid the sum of thirty-six and } (36}) cents per acre ; 
and it is hereby further agreed that the party of the second part 
shall, within twenty-five (25) vears from the date of this article of 
agreement, pay the balance of said one dollar and twenty-five cents 
($1.25) per acre, viz., eighty-eight and $ (888) cents per acre—i. ¢., 
the sum of one hundred and forty-two 2, (142.22) dollars—with 
interest thereon at the rate of six per centum per annum, interest 
payable annually, as provided in section 8 of an act entitled “An 


act to provide for the s-lection and sale of lands that have been or: 


may hereafter be granted by the United States to the State of Ne- 
vada,” approved March 12, 1885; and it is hereby further provided 

and agreed that the party of the second part, his heirs or as- 
606 signs, may at any-.time prior to the maturity of this contract 

make full payment for the land described in this article and 
receive from the State of Nevada a patent for the same, issued in 
the name of the applicant. ‘This contract is made upon the express 


? 
; 
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conditions, viz., that if the said Joseph T. Williams, party of the 
second part, shall fail to pay the principal sum herein specified or 
the interest thereon or any part of the same according to the terms — 
of this agreement, as herein stipulated, then the land herein de- 
scribed shall immediately and unconditionally revert to the State 
of Nevada and be thereafter subject to sale in the manner and under 


the same conditions as though this contract of sale had not been 


made. 
Witness our hands this twenty-fifth day of November, 1885. 
C. S. PREBLE, 
Sivcemes General and ex Officio Land Register. 
. JOSEPH T. WILLIAMS. 
Witness: 


H. B. CAMPBELL. 


607 Endorsed: Substitute 2 M, list No.2. 160 acres. Contract 
No. 2122. On application No. 4731. State of Nevada with J. 
T. Williams. Interest ($8.51) due on the 25th day of November of 
each year. Balance of principal ($142.22) due on the 25th day of 
November, 1910. Payments of interest: Ist, Nov. 25th, 1886; 2d, 
1887; 3d,1888; 4th, 1889; 5th, 1890; 6th, 1891; 7th, 1892; 8th, 
1893; 9th, 1894; 10th, 1895; 11th, 1896; 12th, 1897; 13th, 1898; 
14th, 1899; 15th, 1900; 16th, 1901; 17th, 1902; 18th, 1903; 19th, 
1904: 20th, 1905 ; 2st, 1906 ; 22d, 1907; 23d, 1908; 24th, "1909 ; 


25th, 1910. 


Q. After receiving the letters and <a heretofore offered in 
evidence did or did you not decline to accept the suggestions of Geo. 
W.. Merrill contained in his letter of December 19, 1883, marked 

Ex. I? 
608 A. Upon consulting the attorney general of the State we 
declined to accept the suggestions‘of Mr. Merrill. 


Cinvias-euemnditinbion — Mr. HEALY: 


Question. Are you sure that defendant Williams told you that he 
had spent $20,000 in the erection of a quartz mill and improve- 
ments upon the land in controversy ? : 

Ans. I cannot swear that it was Williams; but my impression is 
that he told me that he had placed twenty thousand dollars’ worth 
of improvements on the place. 

Q. Might — def’t Williams — said there was $20,000 worth of 
improvements on the land, and not. that he had made improve- 
ments to that amount? 

A. He might have said that. He left the impression, though, that 
they were placed there by him. 

Q. Are you sure that Williams told you that he had made $20,000 
worth of improvements:on the land ? 

A. I cannot swear that it was Williams. Some one told 
609 meso, and I think it was Williams. 
Q. If Merrill had advised you to send the list back would 
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you have done so, and did you recognize his right to direct or com- 
mand you in the matter ? 

A. No, to the whole question. 

(2. Was not Williams entitled to contract for the land long before 
the contract was made? 

A. He was. 

Q. What time was it when Williams returned the contract signed 
by him? 

A. I cannot tell; some time in December, 1883. 

Q. How long after you received the contract for the land signed 
by Williams was it before you signed the contract ? 

A. It was five or six weeks. I know I held it quite awhile. 

Q. If you had signed this contract already signed by Williams 
promptly on its receipt could not Williams have obtained his patent 
before the notice of any adverse claim ? 

A. No; I did not receive the contract signed by Williams 
610 until after these telegrams from Washington were received. 
Q. Had more than six months elapsed after the approval 
of the list before you were notified of any adverse claim to the land ? 

A. Yes, sir; the six months expired November 5, 1883, and no 
notice of any kind was received by me until December 15, 1883. 

Q. Six months after the approval of the land to the State cannot 


the applicant under the law upon full payment obtain a patent for 


the land? 


Ans. He can. 
Q. Did you have any discretion to refuse in your official capacity 


to enter into the contract with Williams for the purchase of this 
land ? 

(Objected to by solicitor for plaintiff upon the ground that it calls 
for his opinion upon a question of law; that the best and only evi- 
dence of his official discretionary powers is an act of the Legislature 
of the State of Nevada entitled “An act to provide for the selection 


‘and sale of lands that have been or may hereafter be granted by the 


United States to the State of Nevada,” approved March 5, 1873.) 


A. I don’t know that I did. 
Q. Is there anything contained in approved list No. 2, 


611 Eureka district, two-million-acre grant, or its certification, to 
‘prevent you entering into contract with applicants for the 
lands embraced therein ? 
(Objected to by plaintiff’s solicitor on the ground that said ap- 
proved list No. 2 is itself the best evidence of what it contains.) 


A. Not that I ever found. 
Q. Did you, in your official capacity, have any notice of any valid 
existing interfering right against the State’s selection to the land in 


controversy ? 


A. No, sir. 
Q. What is the paper title that the State receives from the United 


States for lands granted to the State? 
A. The approved lists. This list No, 2 is the patent or title to 


all lands described therein. 


. 
See eee one. 
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Q. In your official action in regard to theland in controversy did 
you deviate from the usual routine of business pursued in all other 
cases ? 

A. As far as the contract is concerned I did. I held it after it 
was returned to me signed by Mr. Williams for several weeks before 
I signed it myself. In all other respects there was no deviation. 


Redirect : 
Witness here identifies approved list No. 2 and says this is the 


State’s title and only title to all lands described therein. 
PI’ff here offers in evidence said approved list No. 2, which 


612 ras admitted without objection, marked Ex. O, and is as 
follows, omitting therefrom all lands not in controversy 
herein: : ‘ 
CoMPLAINANT’s Ex. O. T. J. E., Com’r. 
4-207. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHIneTon, D. C., May 10th, 1883. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed transcript of clear list No. 2 of lands 
selected by the State of Nevada in the Eureka district under the 
provisions of the act of Congress approved June 16th, 1880, is a true 
and literal exemplification of the original list now on file in this 
office. 2 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 


on the day and year above written. 
[SEAL. ] . N. C. McFARLAND, 


Commissioner of the General Land Office. 


GENERAL LAND OFFICE, May 3d, 1883. 
The tracts embraced in the following list have been carefully 
examined and are found to be free from conflicts and to inure to ~ 
the State for the purposes indicated. 
| J. J. BARNES. 


HENRY HOWES, 
Chief of Pre-Emption Division. 


List No. 2, exhibiting the tracts of public land situate in the district of lands 
6123 subject to sale at Eureka, Nevada, which have been selected for the State of 
Nevada under the provisions of the act of Congress approved June 16th, 1880, 
entitled ‘‘ An act to grant to the State of Nevada lands in lieu of the 16th and 
36th sections in said State.’’ 


Dat f z } A f “4 Phage & 
Jate o > sas : cy rea oO which ae-| & 
iainmthhen. : = Description of tracts. Sec. : 2 rashaeor e cepted 
, 2 S y State. 2 

Sept 2d...... 24 E. yy of S. E. ee NEE OS POM tate Me ph ae TT 33 8 50 80.00 80.00 4731 
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DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp Orrice, May 4th, 1883. 


It is hereby certified that the tracts described in the foregoing list 
are embraced in the original lists now on file in this office of lands 
selected in the Eureka district, Nevada, by a duly authorized agent 
of said State, under the provisions of the act of Congress approved 
June 16, 1880, above cited. It is further certified that said tracts 
have been examined and cumpared with the transcript plats and 
tract ‘books of this office and are found to be subject to selection and 
free from conflicts; and it is therefore recommended that the list, 
embracing 19,653,389, acres, be approved, subject to any valid inter- 

fering rights which may have existed at the date of selection 
613 = and to the right of way of the N.C. railroad as to the follow- 
_Ing tracts: Lot 4 and S. E. $ of N. W. } sec. 2; S. $ of N. W. 


} sec. 11, and _N. W. 4 of N. E. 3 sec. 14, T. 23 N., R. 43 E. 
N. C. McFARLAND, 


Commissioner. 


J. K. McC. 
DEPARTMENT OF THE INTERIOR, 5th May, 1883. 


The foregoing list, embracing 19,653,8,°; acres, is hereby ap- 
roved, subject to any valid interfering rights which may have ex- 
isted at the date of selection ; also subject to the right of way of the 
N. C. railroad as to the following tracts: Lot 4 and S. E. } of N. W. 
3 sec. 2; S. 3 of N. W. 3 sec. 11, and N. W. } of N. E. } sec. 14, T. 


23 N., R. 43 E. 
M. L. JOSLYN, 
Acting Secretary. 


C. S. PREBLE. 


‘Signed by said witness in my presence and acknowledged by him 
to be his testimony. 
T. J. EDWARDS, Com’r. 


The taking of further testimony herein was continued until the 
8th day of February, 1886. 
T. J. EDWARDS, 


Commissioner. 


614 . Monpay, Feb’y 8, 1886. 
Present: Coffin & Torreyson, solicitors for complainant; 
T. W. Healy, Esq., sol. for def’t. 
Mr. RicHarpD GLuyas, recalled for complainant, testifies as fol- 
lows: 3 
In July and August of 1882 I had some correspondence with 


Mr. Hinckley, register U.S. land office at Eureka, Nevada, concern- 
ing the status of the lands in suit. 


Witness here produced copy — letter written by him to said 
Hinckley on the 25th day of July, 1882, and the original answer 
thereto, of date August 3d, 1882. The letters were here offered in 
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evidence by plaintiff’s solicitor, marked respectively Exhibits O 1 
and P, and are as follows: 


(Defendant’s solicitor objects to the introduction of each of said 
Exhibits U & P as being incompetent, immaterial, and irrelevant.) 


615 . Compiainant’s Ex. O1. T. J. Edwards, Com’r. 


Hot Creek, NYE County, Nevaba, 25 July, 1882. 
F. H. Hinckley, Esq., register U.S. land office, Eureka. 

My Dear Sir: Again I take the liberty to ask you is there any 
change in the J. T. Williams entries, either homestead or desert 
land, or T. D. Ernest or W. F. Ernest entries since the 15th of last 
May, when I last called on you. If there is any change please let 
me know what it is, and I would thank you for a line in reply to 
this, anyway, so as to be certain this reached you, as our mail is not 


in a very good condition at present. : 
Very truly yours, R. GLUYAS. 


Endorsed: Filed Nov. 1, 1886. T. J. Edwards, clerk. 


616 CoMPLAINANT’s Ex. P. T. J. Edwards, Com’r. 


Unitep States LAND OFFICE, 
Kureka, NevapA, August 3d, 1882. 


Mr. R. Gluyas, Hot Creek, Nevada. | 

Sir: Your note in relation to the Williams and Ernst entries is 
at hand. There is no change in relation to Williams’ homestead 
entry. Mr. Williams has informed me that he would try and pro- 
cure the cancellation of his desert-land entry. We have received no 
notice as yet of the cancellation of saidentry. John D. Ernst has 
submitted proof to the Department as to the mineral character and 
non-mineral character of the land adjacent to his pre-emption claim. 
W. F. Ernst’s claim has been patented. 


Very respectfully, F. H. HINCKLEY, Register. 
Endorsed: Filed Nov. 1, 1886. T. J. Edwards, clerk. | 


617 Witness, further testifying, says that in the summer or 

spring of 1881 I went to Eureka to inquire into matters con- 
cerning the land in suit then entered by Williams as a desert-land 
entry. I made an arrangement with Hinckley, the register, to in- 
form me immediately if Williams made any change in that entry 
by relinquishment or otherwise. Mr. Hinckley promised, after being 
fully informed as to the improvements of Mess. Matthiessen & Ward 
upon this land, to notify me immediately of any change being made 
regarding these lands on the records in his office, which promise he 
repeated to me on different occasions between the summer of 1881 
and the date of said Ex. P., August 3d, 1882. 


41—157 - 
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By Mr. TorREyson: 


Q. Why did you not, as the agent of Matthiessen & Ward, file 
your claim fora preferred right in the State land office for this land ? 
A. Because we knew we had six months after the final action in 
Washington on those lands selected by the State in which to file a 
preferred right in the State land office. There was a contest pending 
in Washington between Matthiessen & Ward and the State 
618 of Nevada as to the selection of these lands, by Matthiessen 
& Ward applying for a mill site before the lands were certi- 
fied to the State or pretended to be certified. The lands being so 
certified before Commissioner McFarland acted in the premises, I 
was deceived, not knowing that the lands were certified to the State 
and the lists laying the six months provided by law in the State 
land office, but believed the list to be in Washington with the con- 
test pending. Hence we were cheated out of the time provided by 
law for filing a preferred claim. 

(Defendant’s solicitor objects to all the testimony of the witness 
contained on the preceding page, question and all, as well as the 
testimony on this page, upon the ground of Mr. Hinckley’s inability 
in his official capacity as register of the United States Land Office 
to act as agent for any party doing business in his office by inform- 
ing either party to a controversy of anything that would tend to his 
advantage or the disadvantage of the other; alsoon the ground that 
it is immaterial, irrelevant, and incompetent.) 


Further testifying, the witness Gluyas says that on May 19, 

619 1879, Joseph T. Williams made a desert-land entry, No. —, 
embracing said tract; that on July 26, 1879, he, in considera- 

tion of $5,000 paid him by the New Philadelphia Silver Mining 
Company, conveyed to that company by deed said E. 3 of the S. E. 
+ of sec. 33, 8, 50, together with certain water rights and privileges 
thereto appertaining, as appears of record ; that said company, re- 
lying upon the good faith of Williams to perfect his title under the 
desert-land act and thereby tnat of his assignee and grantee, imme- 
diately went into possession of the premises and erected thereon a 
stamp mill and other valuable improvements at a cost of over 
$55,000; that in September, 1881, Matthiessen & Ward became the 
owners for full value of all the rights, property, &., of said mining 
company and at once went into possession, which they have since 
continuously maintained ; that some time before the period pre- 
scribed by law for making final proof on said entry had expired I 
became convinced that Williams intended to break faith with his 
ussigneer and to take measures to defeat their interest in the land 
and deprive them of their valuable improvements thereon ; and ac- 
cordingly they, through their duly constituted representative 

620 and agent, made application to the register of the United States 
land officeat Eureka, Nevada, in which district the land issitu- 

ate, to be advised of any action taken by Williams in the matter of his 
said entry; that on July 25, 1882, being unadvised of any such ac- 
tion, I addressed to the register at Eureka a letter inquiring whether 
there “was any change” in the matter of said entry since my 


[ 
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Inquiry of May 15, 1882; that on August 3, 1882, the register re- 
plied, in writing, as follows: “Mr. Williams informed me that he 
would try and procure the cancellation of his desert-land entry. 
We have received no notice as yet of the cancellation of said entry ; ” 
that in his said letter of August 3, 1882, said register suppresed 
the truth and misled me in this. I am informed that on June 9, 
1882, the formal written relinquishment, dated May 20, 1882, of the 
entry of the entry of Williams was filed in the local office, which fact, 
and the further one that the relinquishment has been duly for- 
warded by the local office to the General Land Office, the said 
register knew he had never communicated to me, as agent, or to 
Matthiessen and Ward. I am informed that on August 12, 1882, 
the order of the Commissioner cancelling said desert-land 
621 entry of Williams was received and noted at the local office 
at Eureka, on which day and for a long time prior thereto 
Matthiessen and Ward were and since continuously have been in 
the open, notorious, and visible possession of said E. 3 of S. E. 3, 
sec. 33, 8, 50, and the valuable improvements, &c., thereon. I am 
informed that on August 14, 1881, notwithstanding the fact of such 
occupation and appropriation of said land, and that Matthiessen 
and-Ward had been unable to obtain from the register at Eureka 
any information touching any action had by Williams or by the 
local officers as to his desert-land entry, the said officers accepted 
‘rom W. W. Bishop, Esq., attorney for said Williams, an application 
by the selecting agent of the State of Nevada to select said land 
under the act of Congress approved June.16, 1880; that this appli- 
cation was based upon one dated May 20, 1882, made by Williams 
to the State authorities to so select said land, said application of 
Williams being of even date with his relinquishment to the United 
States of his desert-land entry; that they have already taken the 
necessary measures to perfect their title to so much land for 
622 a mill site, and that the application therefor is now pending 
in the General Land Office on appeal from the decision of 
the local officers at Eureka, Nevada, rejecting the same because of 
the application of the State of Nevada to select said land. 
(Defendant’s solicitor objects to all the testimony of said witness 
commencing on line 13, page 39, and ending on line 20 of this page, 
as being incompetent, irrelevant, and immaterial.) 


(Note.—The testimony objected to commences on line 25, page —, 
of this record, ending with line 6 of this page.—Clerk.) 


Cross-examlnation : 


Q. When was the application for mill site made by Matthiessen 
& Ward? - | 

A. In January, 1883. 

Q. When was the land certified to the State by the United 
States ? | 

A. I think it was in May, 1883. , 

Q. When was the land in controversy certified by the land officers 
at Eureka to be open to selection by the State ? 
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A. As appears by list No. 24, it was on September 16, 1882. 

Q. When was the survey made for a mill site? 

A. It was made in early December, 1882, as soon as we 
623 could get around to it after learning that the land had been 
selected by the State. 

Q. You spoke about Matthiessen & Ward having a contest with 
the State about this landin Wasnington. Do you know if the State 
of Nevada had any knowledge of such contest or was represented by 
any counsel ? 

A. I do not. 

Q. Does not list No. 24, signed by F. H. Hinckley, register, and H. 
Carpenter, receiver, embracing lands in controversy, certify “that 
the selections are correct and that no valid conflicting right is known 
See ailing : 

A. It does. 

Q: I understood you to testify that def’t Williams never used the 
water that flows through the land in controversy adversely to Mat- 
thiessen & Ward ? 


(PI’ff’s sol’rs object to the question on the ground that it is in- 
competent, immaterial, and irrelevant, not in cross-examination, 
not pertinent to any issue raised by the pleadings, and that we are 
not trying the right to the use of water in this case.) 


A. He never used any water on the land in controversy to my 
knowledge; certainly not since August, 1879. I know of no 
624 water flowing through the land except, possibly, a little 
through or touching the northern boundary. 
Q. It is not a fact that Williams always used this water to irri- 
gate his land entirely at his own option, without let or hindrance of 
Matthiessen & Ward or their agents? 


(Same objection as to last question.) 


A. Yes; because we abide by the bond we purchased of Donohue, 
giving Williams that right. 

Q. The water first flows through the homestead of Williams before 
it comes on the land in controversy ? 


(Same objection by reff.) 

A. It does. ~ 

Q. Did def’t Williams ever ask permission of Matthiessen & 
Ward or their agents to use the water? 

(Same objection.) 


A. No, sir; the question never arose, there having been as yet no 
dispute under the bond under which we were acting. 

Q. Could you, on the land in controversy, turn off the water so as 
to prevent its use by defendant Williams? 


(Same objection.) 


_A. No, sir. 
RICHARD GLUYAS. 
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625 Subscribed in my presence by said witness this 8th day of 


February, A. D. 1886. 
T. J. EDWARDS, 
. Com’r U.S. Cir. Court, 9th Cir. & Dist. Nevada. 


Here the taking of further testimony was continued until the 9th 


day of February,:’86. 
T. J. EDWARDS, 


Commissioner. 


TuEspay, February 9th, 1886. 


Present: Coffin sal Torreyson, sol’rs for complainant; T. W. 
Healy, for defendant. 


C.S. PREBLE, recalled by complainant, testifies as follows, to wit: 


By Mr. CorFin : 


Quest. Can you state whether or no clear list No. 24 was ever re- 
turned to your office after it was forwarded by you to the U.S. land 
office at Eureka; and,if so, under what circumstances and for what 
purpose ? 

A. List 24 was returned to my office in September, 1883, as the 
signature o- A. J. Hatch; my predecessor, had been omitted when the 

selection was made, in August, 1882. We supplied the signa- 
626 tureand returned the list September 12, 1883, to F. H. Hinck- 
ley, register U. S. land office, Eureka. 

Q. By whom was this list returned to you in September, 1883 ? 

A. It was returned by F. H. Hinckley,.U. 8S. register; some time 
before September 12, 1883. I supplied the missing signature and 
forwarded the list to Mr. Hinckley. 

Q. When the list was sent to you by Mr. Hinckley do you remem- 
ber of seeing any marginal notes thereon in the column headed 
“remarks,” and especially do you remember seeing the word- “ mill 


site” written on parcel opposite description of land in suit? 


A. I have no recollection of it at all. 


Q. If it had heen there would you probably have noticed it and 


remembered it? 

A. Probably I would not have paid any attention to it. 

Q. If those words were on the margin of list 24 when it was re- 
turned to your office by Hinckley were they erased in your office by 
you or any one in your office? 

A. No, sir. If there had been any marginal notes or check- 


627 marks of any description they would not have been dis- | 


turbed. 

Q. When the list was returned to you, in wn serine 1883, was it 
out of your office before you sent it back to Hinckley ? 

A. No; it was not out; there was no occasion of its going out. 
In all probability it was sent to Hinckley by return mail. 

Q. Had the land in suit been listed and certified to the State be- 
fore list 24 was returned to you by Hinckley, in September, 1883 ? 

A. Yes,sir. The land was listed May 5, 1883, four months pre- 


- 
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vious to that time. I simply supplied a signature which had been 
omitted by inadvertence when the lands were selected by the State. 
Q. Have you a copy of the letter written by you to Hinckley 
when returning list 24 to him? 
Ans. I have. 


A press copy of the letter is here offered and admitted in evidence 
without objection, marked Exhibit Q, and is as follows: 


EXHIBIT Q. T. J. E., Com’r. 
Sept. 127H, ’5. 
Hon. F. H. Hinckley, register U.S. land office, Eureka, Nevada. 
628 Dear Siz: * * * JT return herewith your list # 24, 
- dated Sept. 2d, 1882, with the proper signatures, given by 
myself, who at the above date was a clerk in Gen’l Hatch’s office 
and made copies of all lists. Gen’! Hatch’s personal signature could 
not be had without the paper was held till his return to New York 
State from Europe, where he is now traveling. 
* *K *K * * a * 
Respectfully, C.S. PREBLE, 
M. D. NOTEWARE. 


Q. Who were all the deputies and clerks in your office in August 
and September, 1883, who could have handled er had access to said 
list No. 24 while the same was in your office at that time? 

A. There were only two—M. D. Noteware, deputy, and W. T. 


Hanford, clerk. 


Cross-examination : 


Q. What was the date of the selection by the State of the land in 


controversy ? 
A. September 2d, 1882. 
Q. What was the date of the approval of the land to. the State by 
the Government? | 
A. May 5, 18883. 
629 Q. From official communications to you can you tell the 


date of the application for mill site by Matthiessen & Ward ? . 


_ A. From a letter from James Butler, chief clerk, U.S. surveyor 
general’s office, I learn application for survey was made Dec’r 13, 
1882. 

Q. After the land was selected by the State and the selection al- 
lowed and certified by U.S. land officers in Eureka district, could 
any subsequent application be entertained by them for the disposi- 
tion of the land? , 

(PI’ff’s sol’rs object to the question on the general ground that it 
is incompetent, irrelevant, and immaterial, and especially on the 
ground that it is calling for the opinion of the witness upon duties 
of the register of the U.S. land office at Eureka.) 


A. The land laws and the rules and practice of the Department 
will determine that. 
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Q. In the routine of official business with U.S. land offices has 
not the selection of lands by the State, after said selection has been 
allowed and certified, precluded any subsequent application for the 

same land in U.S. land offices? 
630 A. That is the rule, provided the plats have been filed 
ninety days; it does preclude any subsequent application. 


Redirect examination by Mr. 'TorREyson: 


Q. Mr. Preble, you say in your testimony on cross-examination 
that this land in controversy was selected by the State September 2, 
1882, and approved to the State May 5, 1883. Have you, since you 
have been in office, had a list approved to the State as soon as this 
present one? 3 

A. I think so. 


Recruss-examination: 


Q. Was not the October list certified and approved to the State 
in a shorter time than was the September list ? : 

A. It was approved at the same time—on the same list. The 
lists from January 3, 1882, to October 2, 1882, inclusive, were ap- | 


proved at the same time. 
C. S. PREBLE. 


Subscribed in my presence by said witness this 9th day of Feb- 


ruary, 1886. 
T. J. EDWARDS, 
Com’r U. S. Cir. Court, Dist. Nevada. 


631 Testimony of W. T. Hanford on Behalf of Complainant. 


FEBRUARY 9TH, 1886. 


W. T. Hanrorp, being first duly sworn, on oath says: 


In the months of August and September, 1883, I was clerk in the 
Nevada State land office, &c. I have no recollection of list No. 24 
being returned to the State land office in August or September, 
1883. My business in the land office is such that if the list was 
returned, as is alleged, to have the missing signature supplied it 
would not have been submitted to me or have.come under my 
observation for that purpose. 

So far as 1 know, no erasure of any marginal note from list 24 
or any other list was ever made by any one in the State land 


office. 
Cross-examination by Mr. HEALY: 


Q. In the performance of your duties in the land office you would 


not necessarily see this list No. 24? = 
A. No, sir; I would not, and did not see it. 
| | W. T. HANFORD. 


- 
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Subscribed in my presence by said witness February 9th, 1886. 
T. J. EDWARDS, 
632 Com’r U.S. Circuit Court, 9th Cir. & Dist. Nevada. 


M. D. NotEwarRgE, called by the complainant, on oath deposes and 
says: 7 
Iam deputy surveyor general of the State of Nevada, and was 
such deputy during the vear 1883. List No. 24 was made out in 
quadruple copies, as they all are. All four lists are sent to the U. 
S. local land office. Twoof these lists are afterwards returned to us, 
one permanently retained in the U.S. local land office, and one for- 
warded to the General Land Office, at Washington. One of these 
quadruples of list 24 was returned to-us by Hinckley, U.S. land 
register at Eureka, for the signature of A.J. Hatch, which had been 
inadvertently omitted. My understanding is that this returned list 
was the one that Hinckley had forwarded to Washington, but of 
this [am not positive. I supplied the missing signature and re- 
turned the list to Hinckley on September 12, 1883. I do not re- 
member of seeing the words “ mill site” or any marginal note what- 
ever on this list 24,1n the column headed “ Remarks.” If 
633 the words “mill site” were upon this list 24, opposite the 
lands in suit, they were not erased by me nor by any one in 
the Nevada State land office, to my knowledge. If there had been 
or if there were any such marginal notes on that list I would not 
have disturbed and did not disturbe them. The letter in evidence, 
Exhibit Q, is in my handwriting. 


Cross-examination : 
I do not know whether there were any marginal notes on this 
list at that time. There might have been. I simply supplied the 
signature. | 


Redirect: 


When this list was returned, in September, 1883, to have the 
omitted signature of A. J. Hatch supplied I do not think any one 
saw it except Mr. Preble and myself. Mr. Hanford may have seen 
it, but the supplying of this signature did not come within the line 


of his duty. 
M. D. NOTEWARE. 


Subscribed by said witness in my presence this 9th day of Feb- 


ruary, 1886. 
T. J. EDWARDS, 
Com’r U.S. Cir. Court, 9th Cir. & Dist. Nevada. — 


634 Counsel for complainant here announced that, with the 
exception of a deed from defendant to the New Philadelphia 
S. M. Co., which they would offer at a future time, their testimony- 


in-chief was closed. 
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The taking of further testimony herein was continued until the 
20th of February, 1886, 10 o’clock a. m. 
T. J. EDWARDS, 


Commissioner. 


SATURDAY, February 20th, 1886. © 


Present: T. Coffin, sol’r for pl’t’ff; T. W. Healy, sol’r for def’t. 

Complainant’s solicitor now offered in evidence certified copy 
deed from defendant Williams to the New Philadelphia Silver Min- 
ing Company, dated July 26, 1879, which is hereunto annexed, 
marked Complainant’s Exhibit Q 1. 

Defendant’s solicitor objects to the introduction of said Ex. Q 1 
on the grounds— . 

Ist. It is not the best evidence. The presumption is that the orig- 

inal is yet in existence. 
635 2d. At the time of the execution of the purported deed by 
Williams the title (fee-simple) was in the United States and 

not in defendant Williams. 

3d. That at the time of the execution of the purported deed by 
Williams the land purported to be conveyed was subject to a desert- 
land entry (No. 158), which desert-land entry is in the nature of a 
pre-emption right, because it requires money to be expended in 
bringing water on the land to reclaim it within three years from the 
time of entry, and is in the nature of privilege or bounty extended 
to the citizen for his personal advantage and not for the purposes. 
of speculation. cae 

4th. That the purported conveyance of said — by Williams while 
the title to the same was in the United States and while certain acts 
were still required by law to be performed by the said Williams is 
against the policy of the law. 


636 ComPLAINANTS Ex. Q 1. T.d. Edwards, Com’r. 
Jos. T. Williams : 


to 
New Philadelphia Silver M’g Co. 


This indenture, made the twenty-sixth day of July,in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
Joseph T. Williams, of Hot Creek, Nye county, Nevada, the party of 
the first part, and the New Philadelphia Silver Mining Company, a 
corporation duly organized under the laws of the State of New 
York, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of five thousand dollars, gold coin of the United States of 
America, to him in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, has grauted, bargained, 
sold, remised, released, conveyed, and quitclaimed, and by these 
presents does grant, bargain, sell, remise, release, convey, and quit- 
claim, unto the said party of the second part and to their successors 
and assigns forever all the right, title, interest, estate, claim, and de- 
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seventy-nine, personally appeared before me, C. G. Hubbard, a no- 
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mand, both in law and in equity, of the said party of the first part | 


in and to that certain lot, piece, or parcel of land, containing eighty 
acres, situated in Hot Creek, Nye county, Nevada, and more partic- 
ularly described as follows, viz: Being the E. 3 of S. E. ¢ of sec. 33, 
township 8 N., range 50 E., Mt. Diablo meridian, together with the 


exclusive use or right to use all the water needed by the said party — 


of the second part, their successors or assigns, to supply such mills 
and other metallurgical works which the said. party of the second 
part, their successors or assigns, may construct or cause to be erected 
or constructed on said premises in said Hot Creek mining 
637 district or that may be needed by them, their successors or 
assigns, for domestic, smelting, milling, mining, or other uses 
in the prosecuting of their business as a milling and mining com- 
pany, said water to be taken from the streams and springs upun the 
ranch or lands of the said party of the first part known as the Hot 
Creek ranch and springs, at Hot Creek, Nye county, Nevada, and: to 
be conveyed in pipes to said premises and reduction works— 
Said party of the first part hereby binding himself, his heirs, ex- 


_ecutors, and assigns, not to give or sell to any other party the right 


to use any of the said water, excepting such water as J. W. Merritt 
may need for a ten (10) stamp mill, to be used only for the reduc- 
tion of ores from his own mines, provided that said Merritt erects said 
mill before January Ist, 1880— 

Together with all the rights, privileges, and franchises thereto in- 
cident, appendant, and appurtenant or therewith usually had and 
enjoyed, and also all and singular the tenements, hereditaments, and 


appurtenances thereunto belonging, and the rents, issues, and profits | 
thereof, and also all the estate, right, title, interest and possession, | 


claim and demand whatsoever of the said party of the first part of, 


in, and to the said premises and every part and parcel thereof; .to | 
have and to hold all and singular the premises, with the appurte- | 


-nances and privileges thereto incident, unto the said party of the | 


second part, their successors and assigns forever; and the party of | 


the first part, for himself and his heirs, doth hereby agree to and 


with the said party of the second part that he has full right | 


rights, and that the said premises are now free and clear from 

all incumbrances, sales, or mortgages made or suffered by said party 
of the first part. 

In witness whereof the said party of the first part has hereunto 


set his hand and seal the day and year first above written. 
JOSEPH T. WILLIAMS. [seat] 


Signed, sealed, and delivered in the presenca of— 
N. S. TROWBRIDGE. 
J. E. CLAYTON. 


State OF NEVADA, : \ es: 
County of Eureka, 


On this 26th day of July, A. D. one thousand eight hundred and 


638 and power to sell and convey the said premises and water | 
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tary public in and for the said county of Eureka, Joseph T. Wil- 
liams, whose name is subscribed to the annexed instrument as a 
party thereto, personally known to me to be the same person de- 
scribed in and who executed the said annexed instrument as a party 
thereto, and said Joseph T. Williams duly acknowledged to me that 
he executed the same freely and voluntarily and for the uses and 
purposes therein mentioned. 
639 In witness whereof I have hereunto set my hand and affixed 
my official seal the day and year in this certificate first above 


written. 
[L. s.] CHAS. G. HUBBARD, 
Notary Public. 


Recorded, at the request of N. S. Trowbridge, July 29th, A. D. 


1879, at 43 min. past 1 p. m. 
GEO. ERNEST, Recorder, 
By W. 8S. BRYDEN, Deputy. 


STATE OF “yoga 
County of Nye, 


I, W. F. Leon, county recorder of Nye county, Nevada, do hereby | 
certify that the foregoing is a full and true and correct copy of the 
foregoing instrument.as found recorded in Book J, page- 334 and 
330, Nye county records, as found recorded in my offiee. 

(sear. ] In witness I have hereunto set my hand and affixed my 

“4 official seal this the 9th day-of February, A. D. 1886. 

: ae W. F. LEON, 
Co. Recorder of Nye County, Nevada. 


640 Here closes the testimony-in-chief for complainant. 
3 T. J. EDWARDS, 
Commissioner. 


641 CoMPpLAINANT’s Ex. R. T.J.Edwards,Com’r. June 1, 1886. 
| J. T. Williams and oe 


to 
H. B. Campbell. 


This indenture, made the ninth day of August, in the year of our 
Lord one thousand eight hundred and seventy-five, between Joseph 
T. Williams and his wife, Sophie Williams, of the county of Nye, 
State of Nevada, as parties of the first part, and H. B. Campbell, of 
the same county and State, the party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of three thousand dollars, lawful money of the United States 
of America, to them in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, have granted, 
bargained, sold, remised, released, and forever quitelaimed, and by 
these presents do grant, bargain, sell, remise, release, and forever 
quitclaim, unto the said party of the second part and to his heirs 


-_ 
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and assigns all and every right, title, and interest in and to the fol- | 


lowing-described real property, to wit, one hunered and sixty (160) 
acres of grazing and agricultural land, more or less, situated, lving, 
and being at the mouth of Hot Creek cafion, commencing at and 
bounded as follows: Commencing fifty (50) feet due east from the 
buildings now occupied by said Williams and running from thence 
to the fence or boundary line of the meadow land north; from 
thence, as the initial point, south two hundred and fifty (250) rods; 
from thence east one hundred rods, more or less; from thence north 
two hundred and fifty (250) rods, and from thence west to the place 
of beginning. 
642 This conveyance is intended to include one certain stone 
building, now being erected on the aforedescribed premises 
or land, with all material now on the ground, together with priv- 
ileges and franchises thereto incident, appendant, and appurtenant 
or therewith usually had and enjoyed, and also all and singular 
the tenements, hereditaments, and appurtenances thereto belonging 
or in anywise appertaining, and the rents, issues, and profits thereof, 
and also the estate, right, title, interest, property, possession, claim, 
and demand whatsoever, as well in law as in equity, of the said par- 
ties of the first part of, in, or to the said premises and every part 
and parcel thereof, with the appurtenances ; to have and to hold all 
and singular the said premises, together with the appurtenances and 
privileges thereto incident, unto the said party of the second part, 
his heirs and assigns forever. - 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals this day and year first above written. 


JOS. T. WILLIAMS. SEAL. 
SOPHIE WILLIAMS. |{SsEALt. 


STATE OF NEVADA, a 
County of Nye, 


On this tenth day of August, A. D. one thousand eight hundred 
and seventy-five, before me, Justin E. Cook, a notary public in and 
for said county, residing therein, duly commissioned and sworn, per- 
sonaily appeared Joseph T. Williams ai.d Sophie Williams, his wife, 


whose names are subscribed to the annexed instrument as parties. 


thereto, severally personally known to me to be the same per- 
643 - sons described in and who executed the said instrument, and 

they severally duly acknowledged to me that they executed 
the same freely and voluntarily and for the uses and purposes 
therein mentioned ; and the said Sophie Williams, wife of said Jo- 
seph T. Williams, who is personally known to me to be the person 
whose name is subscribed to the annexed instrument as a party 
thereto, having been by me made acquainted with the contents of 
such instrument, duly acknowledged to me,on an examination 
apart from and without the hearing of her husband, that she exe- 
cuted the same freely and voluntarily and for the uses and pur- 
poses therein ‘mentioned without fear or compulsion or undue influ- 
ence of her husband, and that she does not wish to retract the éxecu- 
tion of the same. 
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In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in said county, the day and year last above 


written, A. D. 186. 
[SEAL.] JUSTIN E. COOK, 
: Notary Public. 


Recorded, at the request of H. B. Campbell, Aug. 16, A. D. 1875, at 
6 o'clock a. m. : 
JAS. A. SERVICE, Recorder. 


644 STATE OF ca be: 
County of Nue, neha 


I, W. F. Leon, county recorder of Nye county, State of Nevada, do 
hereby certify that the foregoing instrument as found recorded on 
Book H, page five hundred and fifty-three (553), Nye county rec- 
 ords, as found of record in my office, is a full and true copy of the 
foregoing instrument of record. 

In witness whereof I have set my hand and affixed my 
[t. s.] official seal, at my office, in said county, this the 16th day of 


March, A. D. 1886. 
W. F. LEON, 


Co. Recorder. 
(Filed Nov. 1, 1886. ‘T. J. Edwards, clerk.) 


645 ComPLAINAntT’s Exuisit S. ‘June 1,1886. T. J. Edwards, 
Com’r. 


_C. B. Campbell. ! 
: to 
Joseph T. Williams. 


This indenture, made the fifteenth day of November, in the year 
of our Lord one thousand eight hundred and seventy-five, between 
Henry B. Campbell, of the county of Nye, State of Nevada, party 
of the first part, and Joseph T. Williams, of the same county and 
State aforesaid, the party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of two thousand ($2,000.00) dollars, gold coin of the United 
States of America, to him in band paid Ly the party of the second 
part, the receipt whereof is hereby acknowledged, does by these 
presents remise, release, and forever quitclaim unto the said party 
of the second part and to his heirs and assigns forever all that cer- 
tain lot, piece, or parcel of land situate in the county of Nye, State 
of Nevada, and bounded and particularly described as follows, to 
wit: All and every right, title, and interest in and to the following- 
described real property, to wit: Thirty acres, more or less, of graz- 

ing and agricultural land situate, lying, and being at the 
646. mouth of Hot Creek cafion, commencing at and bounded as 
follows: Commencing fifty feet due east from the dwelling 


- 
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now occupied by the said Williams and running from thence to the 
north boundary line of the S. E. } of the N. E. 3 of section 33, in 
township 8 north, of range 50 east, M. D.-M., ten rods, more or less ; 
thence east 6& rods, more or less, to the northeast corner of said de- 
scfibed forty-acre tract; thence south 80 rods, more or less, to the 
southeast corner of said forty-acre tract ; thence west 68 rods, more 
or less, along the south boundary line of said forty-acre tract to a 
point south of the place of beginning; thence north 70 rods, more 
or less, to the place of beginning. 

This conveyance is intended to include all the land I own in the 
S. E. + of the N. E. + of the section and township aforesaid, together 
with the privileges and franchises and franchises thereto incident, 
appendant, and appurtenant or therewith usually had and enjoyed, 
and also all and singular the tenements, hereditaments, and appur- 
tenances thereto belonging or in anywise appertaining’ and the 


rents, issues, and profits thereof, and also all the estate, right, title, — 


interest, property, possession, claim, and demand whatsoever, as well 
in law as in equity, of the said party of the first part of, in, 
647 or to the said premises and every part and parcel thereof, 
with the appurtenances; to have and to hold all and singular 
the said premises, together with the appurtenances and privileges 
thereto incident, unto the said party of the second part, his heirs 
and assigns forever. 

Notre.—The words “ by the said party of the second part,” on line 
eleven, page one, were interlined at my request and with my 
— consent. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

HENRY B. CAMPBELL. [sEAat.] 


_ Signed, seal-;and delivered and acknowledged before George Ernst, 
subscribing witness. 


StaTE oF NEvapDa, \ ie 
County of Nye, 


On this twenty-sixth day of September, A. D. one thousand eight 
hundred and eighty-five, personally appeared before me, W. S. Bry- 
den, county clerk and ez officio clerk of the 5th judicial district court 
in and for the said Nye county, GrorGE Ernst, personally known 
to me to be the same person whose name is subscribed to the an- 
nexed instrument as a witness thereto, who, being by me duly 
sworn, deposed and said that he resides in Belmont, Nye county, 

Nev.; that he was present and saw Henry B. Campbell, 
648 personally known to him to be the same person described in 
and who executed the said annexed instrument as a party 
thereto, sign, seal, and deliver the same, and that the said Henry B. 


Campbell acknowledged in the presence of said affiant that he exe- 


cuted the same freely and voluntarily and for the uses and purposes 
therein mentioned, and that he, the said affiant, subscribed his name 
as a witness thereof. , | 
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In witness whereof I have hereunto set my hand and af- 
[sEaL.] fixed the seal of said court the day and year in this certifi- 
cate first above written. 
3 W.S. BRYDEN, 


County Clerk, 
By GEO. NICHOLL, Deputy. 


Recorded, at pion of Geo. Ernst, Sept. 28th, 1885, at 30 min. past 


9 a. m. 
M. R. DELANO, 
Co. Recorder. 


STATE OF NEVADA, 
County of Nye, 


I, M. R. Delano, county recorder of Nye county, State of Nevada, 
do hereby certify that the foregoing is a full, true, and cor- . 
649 rect copy of the original deed as appears of record in Book 
“L” of Deeds, Nye county, Nevada, records, pages 559 and 560. 
[seat.] In witness whereof I have hereunto set my hand and 
“"S affixed my moa seal this 2nd day of Oct., 1885. 


—- - . M. R. DELANO, 
Co. Recorder, Nye County, Nevada. 


(Endorsed :) Dated’ Nov. 15, 1875. H.B.Campbell to Jos. T. Wil- 
liams. Cert. copy deed. Acknowledged Sept. 26, 1885. Recorded 
September 28, 1885, in Book L of Deeds, pp. 559 and 560, Nye Co., 
Nev., records. Filed Nov. 1, 1886. T:J. Edwards, clerk. 


650 Unive STATES OF AMERICA. J. McM. 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. ©., March 18, 1886. 
Pursuant to section 882 of the Revised Statutes I hereby certify 
that the annexed is a true copy or tracing of a paper on file in this 
Me oy among the papers in the case of Matthiessen and Ward 


s. J. T. Williams. 
In testimony whereof I have hereunto subscribed my 


[skaL.] name and caused the seal of the Department of the Inte- 
rior to be affixed the day and year first above written. 


H. L. MULDROW, 
Acting Secretary of the Interior. 
G. M. L. : 


(Here follows diagram marked page 650a.) 
(Here follows diagram marked page 651.) 
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652 CoMPLAINANT’S Ex. V. T. J. Edwards, Com’r. 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada, Having Been Removed from the District Court of the 
Sixth Judicial District of the State of Nevada in and for the 
County of Eureka. 


Franz O. MAtTTHIESSEN and LresBeus B. Warp, 
Plaintiffs, 
against 


, Amended Com- 
JosePH T. WiL.LraMs, Defendant. | J 


plaint. 


The said Franz O. Matthiessen and Lebbeus B. Ward, by way of 
amended complaint, complain of the said Joseph T. Williams, the 
_ defendant, and for cause of action allege that on the 26th day of 

July, 1879, the defendant, Joseph T. Williams, for and in considera- 
tion of the sum of five thousand dollars to him then paid, signed, 
sealed, acknowledged, and delivered to the New Philadelphia Silver 
Mining Company a deed in the words and figures following, to wit: 


This indenture, made the twenty-sixth day of July, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
Jos. T. Williams, of Hot Creek, Nye county, Nevada, the 

653 party of the first part, and the New Philadelphia Silver 
Mining Company, a corporation duly organized under the 

laws of the State of New York, party of the second part, witresseth : 
That the party of the first part, for and in consideration of the sum 
of five thousand dollars, gold coin of the United States of America, 
tv him in hand paid by the said party of the second part, the receipt 
whereof is hereby acknowledged, has granted, bargained, sold, re- 
mised, released, conveyed, and quitclaimed, and by these presents. 
does grant, bargain, sell, remise, release, convey, and quitclaim, 
unto the said party of the second part and to their successors and 
assigns forever all the right, title, interest, estate, claim, and demand, 
both in law and in equity, of the said party of the first part in and 
to that certain lot, piece, or parcel of land, containing eighty acres, 
situated in Hot Creek, Nye county, Nevada, and more particularly 
described as follows, viz. being the E. 3 of S. E. } of sec. 33, town- 
ship 8 N., range 50 E., Mt. Diablo meridian, together with the exclu- 
sive use or right to use all the water needed by the said party of the 
second part, their successors and assigns, to supply such mills and 
other metallurgical works which the said party of the second part, 
their successors or assigns, may construct or cause to be erected or 


constructed on said premises in said Hot Creek mining district or 


that may be needed by them, their successors or assigns, for 
654 domestic, smelting, milling, mining, or other uses in the 
prosecution of their business as a milling and mining com- 
pany, said waters to be taken from the streams and springs upon 


the ranch or lands of the said party of the first part known as the . 


Hot Creek ranch and springs, at Hot Creek, Nye county, Nevada, 
and to be conveyed in pipes to said premises and reduction works, 
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| said party of the first part hereby binding himself, his heirs, exec- 
—utors, and assigns, not to. give or sell to any other party the right to 


use any of the said water, excepting such water as J. W. Merritt may 
need for a ten (10) stamp mill, to be used only for the reduction of 
ores from his own mines, provided that said Merritt erects said mill 
before January Ist, 1880, together with all the rights, privileges, and 
franchises thereto incident, appendant, and appurtenant or there- 
with usually had and enjoyed, and also all and singular the ten- 
ements, hereditaments, and appurtenances thereunto belonging, and 
the rents, issues, and profits thereof, and also all the estate, right, 
title, interest and possession, claim and demand whatsoever of the 
said party of the first part of, in, and to the said premises and every 
part-and parcel thereof; to have and to hold all and singular the 
premises, with the appurtenances and privileges thereto inci- 
655 dent, unto the said party of the second part, their successors 
and assigns forever; and the party of the first part, for himself, 
and his heirs, doth hereby agree to and with the said party of the 
second part that he has full right and power to sell and convey the 
said premises and water rights, and that the said premises are now 
free and clear from all. incumbrances, sales, or mortgages made or 
suffered bv said party of. the first part. 
In witness whereof said party of the first part has hereunto set his 
hand and seal the day and year first above written. 


JOSEPH T. WILLIAMS. [szat.] 


Signed, sealed, and delivered in the presence of— 
N. S. TROWBRIDGE. 
J. k. CLAYTON. 


That said deed, on the 26th day of July, 1879, was duly recorded 
in the recurds of Nye county, Nevada, in Book J of Deeds, pages 534, 
535 thereof. : 

That said Williams violated the express covenant in said deed 
that he had at the date thereof full right and power to sell and con- 
vey the premises and water rights therein described, in this, that he 
did not have at said time any such right and power whatever, to the 

damage of said company and of these plaintiffs by reason of 
656 the conveyances hereinafter set forth in a large sum, to wit, 
the sum of fifty-five thousand dollars. 

That said defendant Williams also violated the covenants in said 
deed as follows: That said deed contained the words “ grant, bar- 
gain, and sell,” unrestrained by any other terms in said deed, and 
thereby said defendant covenanted and agreed for himself and his 
heirs to and with the said New Philadelphia Silver Mining Company 
and its assigns that previous to the execution of said deed, to wit, 
prior to July 26, 1879, the said defendant had not conveyed the said 
real estate or any right, title, or interest therein to any other person 
whatever than said company, whereas in fact said defendant had, 
prior to said date of July 26, 1879, conveyed the said real estate de- 
scribed in said deed or the right, title, and interest therein to a per- 


son other than the company, to the damage of said company and 
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these plaintiffs by reason of such conveyance in a large sum, to wit, 
the sum of fifty-five thousand dollars. 
That said defendant Williams also violated the covenant in said 
deed- that the premises therein described were at the date of said 


deed, to wit, July 26, 1879, free and clear from all incumbrances, 
sales, or mortgages made or suffered by said defendant, whereas in 
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fact at said date the said premises were not free and clear of. 


657 .. all encumbrances, sales, or mortgages made by him, the said 

_ defendant, he having prior to said date made and executed 
the following deeds which affected said property, to wit: A deed 
dated March 30, 1875, made by Joseph T. Williams and wife to M. 
M. Donohue, recorded March 30, 1875, in Nye county, Nevada, rec- 
ords, Book I of Deeds, pages 46 and 47, said deed conveying certain 
property therein described as the Upper ranch, together with all 
water rights connected therewith or pertaining thereto, which deed 
affected the covenant with reference to the water conveyed in and 
by said deed of July 26, 1879; also in and by a deed dated August 
9, 1875, made by said Williams to H. B. Campbell, which said deed 
is recorded in Book H of Deeds, pages 553, &c., Nye county, Nevada, 
records, wherein, for the consideration named therein, said Williams 
conveyed lands as hereinafter set forth ; and these plaintiffs have 
expended a large sum of money, to wit, over five thousand dollars, 
In proceedings and for expenses,in endeavoring to obtain good title 


to the said lands and water and water rights described in deed of 


July 26, 1879, all to the damage of said company and these plain- 
tiffs in a large sum, to wit, the sum of fifty-five thousand dollars. 
That the New. Philadelphia Silver Mining Company, by deed 
dated April 15, 1881, recorded May 5, 1881, in Liber K of 
658° . Deeds, 474 to 483, inclusive, Nye county, Nevada, records, con- 
veyed to Henry B. Stanton, receiver of said company, ap- 
pointed by an order of the supreme court of the State of New York 
for the first judicial department, dated the seventh day of July, 1880, 
among other things, all the lands described in said deed of July 26, 
1879, and all mills and buildings thereon, and also all the waters 
and water rights described in said deed of July 26, 1879, and also 
all the personal property of said company; and said Henry B. 
Stanton, as receiver as aforesaid, by deed dated the 16th day of Sep- 
tember, 1881, conveyed to the plaintiffs, Franz O. Matthiessen and 
Lebbeus B. Ward, all that he had received in and by said deed and 
all that he was entitled to as receiver of said company, which said 
deed. was recorded November 14, 1881, in Book K of Deeds, pages 
608 to 629, inclusive, Nye county, Nevada, records. 
That by bill of sale made September 16th, 1881, and recorded in 
Nye county, Nevada, records March 11th, 1884, in Book C of Mis- 


cellany, pages 2 to 18, inclusive, Henry B. Stanton, as receiver of 


the New Philadelphia Silver Mining Company, of the first part, 
_ conveyed to Franz O. Matthiessen and Lebbeus B. Ward, of the 
second part, all the right, title, and interest of the said company 

and Henry B. Stanton, as the receiver of said company, in 
659 = and to all rights, claims, and demands, legal or equitable, 


choses in action, and personal property of every description, | 


wheresoever situated or existing. 
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That David O. Neil, sheriff of Nye county, Nevada, by deed dated 
October 7, 1881, and recorded October 7, 1881, in Book K of Deeds, 
pages 591 to 593, Nye county, Nevada, records, conveyed to Lebbeus 
B. Ward all the land, water, and water rights described in said deed 
of July 26, 1879. : 

That David O. Neil, sheriff as aforesaid, by deed dated October 7, 
1881, and recorded October 7, 1881, in Book K of Deeds, pages 589 
and 590, Nye county, Nevada, records, conveyed to Lebbeus B. 
Ward, with other property, one ten-stamp quartz mill and mill site 
situated at Hot Creek, Nye county, State of Nevada, and known as 
the New Philadelphia Silver Mining Company’s mill and mill site, 
being part of the premises described in the deed of July 26, 1879. 

That David O. Neil, sheriff as aforesaid, by deed dated February 
10, 1882, and recorded February 10, 1882, in Book K of Deeds, pages 
720 to 722, Nye county, Nevada, records, conveyed to Lebbeus B. 
Ward, with other property, eighty acres of land in Hot Creek, Nye 
eounty, State of Nevada, and known as the New Philadelphia Silver 
Mining Company’s mill site, having thereon one ten-stamp quartz 
mill, said mill site being part of the land described in the deed of 

July 26, 1879. : 
660 That David O. ‘Neil, sheriff as- aforesaid, by deed dated 
February 10th, 1882, and recorded February 10th, 1882, in 


- Book K of Deeds, pages 722 to 728, inclusive, Nye county, Nevada, 


records, conveyed to Lebbeus B. Ward, with other property, all the 
lands, water, and water rights described in said deed of July 26, 
1879. , 

That Lebbeus B. Ward, by deed dated December 2, 1882, and re- 
corded December 13th, 1882, in Book L of Deeds, pages 117 to 123, 
Nye county, Nevada, records, conveyed to Franz O. Matthiessen an 
undivided half interest in the property conveyed to said Ward by 
the foregoing described deeds of David O. Neil, sheriff of Nye county, 
Nevada, the said Matthiessen being at all times the owner of the 
undivided half interest in the premises—quartz mill and other 
property in said deeds described—from the date of the conveyances 
made by said sheriff to said Ward. 

That Henry B. Stanton,.as receiver of the New Philadelphia Silver 
Mining Company, by deed dated February Y, 1882, and recorded 
February 28rd, 1882, in Book K of Deeds, pages 748 to 758, inclu- 
sive, Nye county, Nevada, records, corrects no defects in the deed 
made by said Henry B. Stanton to Franz O. Matthiessen and Leb- 
beus B. Ward, dated September 16th, 1881, and recorded November 

14th, 1881, in Book K of Deeds, pages 608 to 629, Nye county, 
661 Nevada, records. Said deed of February 9th, 1882, conveys 

to the said Matthiessen and Ward all the right, title, and in- 
terest of said receiver and said New Philadelphia Silver Mining 
Company to the right of redemption as provided in the laws of Ne- 
vada for said company as a judgment debtor or its successors in 
interest in the whole or any part of the property of said company 
in the State of Nevada or arising in any way under any other laws 
of the State of Nevada. — 
That by reason of said deeds and bill of sale said plaintiffs be- 
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came and has been ever since the date of said receiver’s bill of sale. 


entitled to all the lands and waters and water rights described in 
said deed of July 26, 1879, and all actions and causes of action aris- 
ing or growing out of any of the covenants i said deed, either ex- 
pressed or implied, and by reason thereof is entitled to prosecute 
this suit. , 

The plaintiffs further allege that, under and by virtue of the deed 
of July 26, 1879, and in full faith and reliance upon the same and 
the covenants and agreements therein contained, the said company 
erected and caused to be constructed in and upon said premises 
milling and metallurgical works and improvements, and in the 

construction of said works and improvements paid out and 
662 expended in and upon said premises a large sum of money 

in addition to the price therefor paid said defendant, to wit, 
the sum of fifty thousand dollars. 

That on the 16th day of September, A. D. 1881, plaintiffs be- 
came, and ever since have been and now are, the owners of all the 
right, title, claim, and interest of said New Philadelphia Silver Min- 
ing Company and the receiver thereof in or to said landsand prem- 

-ises and improvements thereon and all the right, title, claim, and 
interest of said company under and by virtue of said deed from said 
Williams to said company. 

That on said 16th day of September, 1881, plaintiffs became, ever 
since have been, and now are the owners of all the right, title, and 
interest of said company and the receiver thereof in and to all and 
singular the rights, claims, legal or equitable, demands, choses in 
action, fixtures, and personal property and chattels of every descrip- 
tion, wheresvever situated or existing, or in which said company or 
said receiver thereof had any interest, right, or demand, legal, equi- 
table or otherwise, including all claims, rights, legal or equitable, 
demands, choses in action of said company or the receiver thereof 

against said defendant. 
663 And plaintiffs aver that at the time of said sale and con- 

veyance of said premises by said defendant to said company 
said defendant did not have full or any right or power to sell or 
convey the same or any part thereof; that at said time, to wit, July 
26th, 1879, said premises were not free and clear from all sales and 
incumbrances made or suffered by said defendant, and that previ- 
ous to said time said Williams had conveyed the said lands or the 
larger part thereof and all his right, title, and interest therein to an- 
other person than said company. | 3 

Plaintiffs further allege that on the 9th day of August, 1875, said 
Joseph T. Williams and his wife, Sophie Williams, by their deed of 
grant, bargain, and sale did, in consideration of the sum of three 
thousand dollars to them paid for that purpose, grant, bargain, and 


sell to one H. B. Campbell the following-described premises, to wit, 


all and every right, title,and interest in and to the following-de- 
scribed real property, to wit, one hundred. and sixty acres (160) of 
grazing and agricultural land, more or less, situate, lying, and being 
at the mouth of Hot Creek canyon, commencing at and bounded as 


follows: Commencing fifty (50) feet due east from the building then 
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occupied by said Williams and running thence to the fence 
664 or boundary line of the meadow land north; from thence as 

the iniatial point south two hundred and fifty (250) rods ; from 
thence east one hundred (100) rods, more or less; from thence north 
two hundred and fifty (250) rods, and thence west to the place of 
beginning; that the premises so sold and conveyed to said Camp- 
bell included nearly the whole of the lands and premises mentioned 
and described in said deed of July 26th, 1879, and embraces and 
includes the lands and premises upon which is situated the mill, 
works, and improvements aforesaid. 

That ever since said 9th day of August, 1875, said H. B. Camp- 
bell has claimed to be the owner of that part of the property con- 
veyed to the New Philadelphia Silver Mining Company by deed 
dated July 26, 1879, which is included in the deed to him by said 
defendant of August 9th, 1875, and also of all the right, title, and 
interest thcrein of said defendant and his said wife. 

That at the time of the conveyance of said premises by defendant 
to said company as aforesaid and at the time plaintiffs succeeded to 
the rights of said company in said premises and under said agree- 
ment and conveyance neither said company nor plaintiffs or 

elther of them knew that said premises or any part thereof © 
665 had been by said Williams and wife or either of them so as 
aforesaid sold, incumbered, transferred, or conveyed. 

That by reason of the said acts of said defendant and the breach 
and violation by said defendant of the said deed and agreement of 
July 26th, A. D. 1879, and the covenants and agreements therein 
contained, and by reason of the matters hereinbefore set forth, plain- 
tiffs have been damaged i in a large sum, to wit, the sum of fifty -five 
thousand dollars. 

The plaintiffs further allege, by way of special Gamage, that the 
defendant, knowing all the facts, fraudulently concealed from the 
New Philadelphia Silver Mining Company, at the time of the sale 
of said premises, July 26,1879, that he had made a conveyance of 
a large part thereof to said H. B. Campbell, as hereinbefore set forth, 
and said company and these plaintiffs, when they purchased the 
said premises described in said deed of July 26, 1879, were ignorant 
of the fact that said conveyance had been made, and, being ignorant 
of the same and relying on the covenant of said défendant that he 
had not conveyed the same to any other person than the New Phil- 
adelphia Silver Mining Company, and that he had at that time full 

power and authority to make said deed of July 26, 1879, they 
666 erected a mill and reduction works, as hereinbefore set forth, 

and said defendant stood by and permitted said company to 
expend on said premises which he had sold as aforesaid to said 
Campbell in 1875 a large sum of money, to wit, over fifty thousand 
dollars, to the damage of. said company and these plaintiffs of said 
sum of fifty thousand dollars. 

The plaintiffs further allege by way of special damage that the 
defendant fraudulently misrepresented to said company that the land 
conveyed by the deed of July 26, 1879, was part of a desert-land 
eniry of two hundred and forty acres which the defendaut had a 
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right to convey, whereas, in fact, as he well knew, he had no right 
or authority then to convey any part of said desert-land entry ; that 
said company, believing that he had such right and authority, and 
relying upon defendant’s covenant that he had full power and au- 
thority to make said deed of July 26, 1879, paid said defendant five 
thousand dollars and took possession of said lands and erected a 
mill and reduction works thereon, as hereinbefore set forth, and said 
defendant stood by and permitted said company to expend on said 
premises a large sun of money, to wit, over fifty thousand dollars, 

to the damage of said company and these plaintiffs of said 
667 sum of fifty thousand dollars. 

Wherefore and by reason of the premises the plaintiffs pray 
judgment against the said defendant for the sum of fifty-five thou- 
sand dollars, with legal interest and costs of suit. 

. A. E. CHENEY anp 
JAMES D. TORREYSON, 


Attorney- for Plaintiffs. 
ABBETT & FULLER, Of Counsel. 


UnitTED STATES OF AMERICA, bs 
Southern District of New York, 


Lesseus B. Warn, being duly sworn, says: Iam oneof the plain- 
tiffs in the above-entitled action. The foregoing complaint is true 
of my own knowledge except as to the matters therein stated to be 
alleged on information and belief, and as to those matters I believe 


it to be true 3 
, LEBBEUS B. WARD. 


Sworn to before me March 1, 1886. 
[SEAL. ] ' HENRY SCHMITT, 
Notary Public, N. Y. Co. 


Endorsed: In the U.S. cir. court, ninth cireuit, district of: 
668 Nevada. Franz O. Matthiessen and Lebbeus B. Ward, plain- 
tiffs, vs. Joseph T. Williams, defendant. Amended complaint. 
Filed March 17,1886. T. J. Edwards, clerk. A. E. Cheney and 
James D. Torreyson, att’ys for pl’ffs. Abbett & Fuller, of counsel. 


UniITED STATES OF AMERICA, has: 
District of Nevada, ; 


I, T. J. Edwards, clerk of the circuit court of the United States 
for the district of Nevada, do hereby certify that the above and fore- 
going is a full, true, and correct copy of the original complaint now 
on file and of record in my Office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at my office, in Carson City, this the first 
day a June, A. D. 1886, and in the year of our Independence the 

10th. : 
[SEAL. ] T. J. EDWARDS, Clerk, 


(Filed Nov. 1, 1886. T. J. Edwards, clerk.) 
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669 CoMPLAINANT’s: Ex. W. T. J. Edwards, Coin’r. 


In the Circuit Court of the United States, Ninth Circuit and Dis- 
trict of Nevada. 


against 


Franz O. MatruiesseN and Lesseus B. Warp, oned 
JoserH T. WitrraMs, Defendant. 


The above-named defendant appears herein, by his attorneys, and 
demurs to the amended complaint of plaintiff- filed herein upon the 
ground that the said complaint does not state facts sufficient to con- 
stitute a cause of action, in this: Thesaid amended complaint states 
that the defendant made to the New Philadelphia Silver Mining 
Company a deed to certain lands described in said amended com- 
plaint on the 26th day of July, A. D. 1879; that said defendant cov- 
enanted in said deed to grant, bargain, and sell unto the New Phil- 

adelphia Silver Mining Company the land described, to wit, 
670 the E.4 of S. E. } of sec. 33, township 8 north, range 50 E., 

Monte Diablo meridian, and that defendant had not the power 
to sell the said land free and unincumbered, the said land having 
been deeded by defendant and wife to M. M. Donohue, recorded 
March 30, 1875, in Nye county records, Book I of Deeds, pages 46 
and 47; also by a deed made by said Williams to H. B. ‘Campbell 
August 9, 1875, recorded in Book H of Deeds, pages 553 et seg., Nve 
county records, which conveyance, together with the conveyance 
made to Donahue aforesaid, was in violation of the covenant of the 
defendant contained in said deed to the New Philadelphia Silver 
Mining Company and affected the covenant with reference to the 
water conveyed in and by said deed of July 26th, 1879. 

That the complaint alleges and shows that at the time of the 
making and delivery of the deed by Williams to the New Philadel- 
phia Silver Mining Company that the deed to Donahue and Camp- 
bell as aforesaid were on the public county records of Nye county, 
in the volumes and at the pages therein named, and that said pub- 
lic records were legal notice to the world and to the New Philadel- 
phia Silver Mining Company in particular, and that the legal pre- 

sumption is that the New Philadelphia Silver Mining Com- 


671 pany bought the land subject to all incumbrances of record. 


The complaint shows that the New Philadelphia Silver 
Mining Company by deed conveyed to-Henry B. Stanton, receiver 
of said company, appointed by order of the supreme court of New 
York July 7, 1880, the lands described in the deed of July 26, 1879, . 
and the said Stanton conveyed the said land to the plaintiffs, Mat- 
thiessen and Ward; that said Stanton also made a bill of sale as 


receiver of said company in and to all rights, claims, and demands, 


legal or equitable; &ec. 

That the said land was sold by David O. Neil, sheriff of Nye county, 
and it was deeded by him as sheriff to Lebbeus B. Ward, and that 
said Lebbeus B. Ward conveyed one-half interest in said property, 
among other, to Franz O. Matthiessen ; ; all of which facts as alleged 
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in the complaint show that the conveyances alleged to be the cause 
of complaint were recorded in the public records of the county 
nearly four years previous to the execution of the deed of July 26th, 
1879. 
That in the absence of any express written agreement to the con- 
trary the New Philadelphia Silver Mining Company must 
672 have and did purchase the said land under full notice of the 
incumbrances as they appeared on the public records of the 
county and subject to such incumbrances as were matters of public 
record, and therefore notice to the world in general and to the pur- 
chaser in particular; that the plaintiffs are bound by the notice im- 
parted by the public records of the county in which the land is sit- 
uate and cannot recover in this action. 
That the plaintiffs have not been damaged by any act of defend- 
ant’s alleged in said amended complaint. 
S. W. HEALY anp 
H. K. MITCHELL, 
Attorneys for Defendant. 


I hereby certify that in my opinion the foregoing demurrer is 


well founded in point of law. 
S. H. WELLS, Of Counsel. 


(Endorsed :) In the U.S. cire. court, ninth circuit, district of Ne- 
vada. Franz O. Matthiessen and Lebbeus B. Ward, plaintiffs, vs. 
Joseph T. Williams, defendant. Demurrer to amended complaint. 
Filed M’ch 30,1886. T. J. Edwards, clerk. S. W. Healy and H. 
K. Mitchell, attorneys for defendant. 


673. Uwnitep StTaTEs oF AMERICA, \ as ; 
District of Nevada, = 


I, T. J. Edwards, clerk of the circuit court of the United States 
for the district of Nevada, do hereby certify that the above and fore- 
going is a full, true, and correct copy of the original demurrer now 


on file and of record in my office. 


In testimony whereof I have hereunto set my hand and 
[L.s.] affixed the seal of said court, at my. office, in Carson City, 
this the first day of June, A. D. 1886, and in the year of our 


Independence the 110th. 
T. J. EDWARDS, Clerk. 
(Filed Nov. 1, 1886. T. J. Edwards, clerk.) 


674 CoMPLAINANT’S Ex. “ X.” T. J. Edwards, Com’r. 
J.T. Williams 
to Bons 
N. S. Trowbridge. 


Know all men by these presents that Jos. T. Williams, of Hot 
Creek, Nye Co., Nevada, is held and firmly bound unto N.S. Trow- 
bridge, of Tybo, Nye Co., Nevada, in the sum of five thousand dol- 
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lars, gold coin of the United States of America, to be paid to the 
said N.S. Trowbridge, his executors, administrators, or assigns ; for 
which payment, well and truly to be made, he binds his heirs, ex- 
ecutors, and administrators firmly by these presents. 

_ Sealed with his seal and dated the 27th day of November, A. D. 
one thousand eight hundred and seventy-eight. 

.The condition of the above obligation is such that if the above- 
bounden obligor shall, on the 27th day of June, A. D. one thousand 
eight hundred and seventy-nine, make, execute, and deliver unto 
the said N. S. Trowbridge or to his assigns (provided that the 
said N. S. Trowbridge shall, on or before that day, have paid 
to the said obligor the sum of twenty-five thousand dollars, 

gold coin of the United States of America, the price by said 
675 N.S. Trowbridge agreed to he paid therefor) a good 

and sufficient deed for conveyig and assuring to the said 
N.S. Trowbridge, free from all incumbrances, all right, title and 
interest, estate, claim and demand, both in law and equity, as well 
In possession as in expectancy of, in, or to that certain portion, 
claim, and mining right, title, or property on certain veins or 
lodes of rock containing precious metals of gold, silver, and other 
minerals, and situated in the Argenta mining district, county of Nye 
and State of Nevada, described as follows, to wit, known and re- 
corded as the “ Richmond,” “ Empire,” “Crescent,” “ Bullion,” “ Dex- 
ter,” and “ Bismark,” containing 1,500 feet each in length and 600 


' feet each in width, as is shown by the mining records of said dis- 


trict; also sufficient water at Hot Creek, Nevada, to supply a twenty- 
stamp —, with pans, etc.,and a mill site near said Hot Creek, with 
ground for wood yards, buildings, and other necessary uses of said 
mill, then this obligation to be void ; otherwise to remain in full 


force and virtue. 
JOS. T. WILLIAMS. [skAt.] 


Signed, sealed, and delivered in the presence of— 
JAS. 8. TROWBRIDGE. 


Recorded, at request of N.S. Trowbridge, Dec. 16th, 1878, at 49 
min. past 8 a. m. 3 JAS. A. SERVICE, Recorder, 
By GEORGE ERNEST, Dep. 


676 : Typo, Nevaba, June 23d, 1879. 


Know all men by these presents that I have this day ex- 
tended the bond of the six mines situated in Old Dominion and Rat- 
tlesnake canyon, near Hot Creek, Nye county, Nevada, and water right 
and mill site given by me to N.S. Trowbridge and expiring June 
27th, 1879, for the further period of thirty days from said June 27th, 
being to July 27th, 1879, the conditions of the bond in all other re- 
spects remaining the same. - JOS. T. WILLIAMS. 


‘Recorded, at the request of N.S. Trowbridge, June 24, A. D. 1879, 


at $5 min. past 12 m. 
GEO. ERNEST, Recorder, 
| : By W. 8S. BRYDEN, Deputy. 
44—157 es epee 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


677 N. S. Trowbride \ 
: : to 
J. E. Clayton. 


Knowall men by these presents that whereas I, N. S. Trowbridge, of 
Tybo, Nye county, Nevada, in and by my letter, warrant, or power of 
attorney in writing, bearing date about January or February, A. D. 
1879, did make, constitute, and appoint J. E. Clayton my true and 
lawful attorney for the purpose and with the power therein set forth, 
and which are in sense and substance as follows, giving him, the 
said J. E. Clayton, full power to bond or sell or in any manner dispose 
of those certain six mining claims known as the “ Empire,” “ Rich- 
mond,” “ Dexter,” “ Crescent,” “ Bismark,” and “ Bullion,” situated 
in Hot Creek mining district, Nye county, Nevada, the said six 
mines being the same mines he at that time held by myself under 
a bond from J. T. Williams, of Hot Creek, Nye county, Nev., and 
the same mines subsequently bonded by said J. E. Clayton under 
the said power of attorney to Wm. G. Smith, of New York city, N. 
Y., under date of March J5th, 1879: Now, therefore, I, the said N. 
S. Trowbridge, for divers good causes and considerations me here- 
unto moving, have revoked, countermanded, annulled, and made 

void the said letter, warrant, or power of attorney and all 
678 power or authority thereby given or intended to be given to 
the said J. E. Clayton. | | 

In witness whereof I have hereunto set my hand and seal the 
twenty-third day of June, A. D. 1880. 

, N. S. TROWBRIDGE. [sgEAt.] | 
STATE OF yee 
County of Nye, me 


On this 25th day of June, A. D. one thousand eight hundred and 
eighty, personally appeared before me, George Turin, a notary pub- 
lic in and.for the said county of Nye, N. S. Trowbridge, whose name 
is subscribed to the annexed instrument as the party thereto, per- 
sonally known to me to be the same person described in and who 
executed the said annexed instrument as the party thereto, and the 
said N.S. Trowbridge did duly acknowledge to me that he executed 
the same freely and voluntarily and for the uses and purposes therein 
mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 

[SEAL. | GEORGE TURIN, 
Notary Public. 


Recorded, at the request of N.S. Trowbridge, June 25th, 1880, at 


20 min. past 7 a. m. 
; GEORGE ERNEST, Recorder, 
By A. M. HAWKINS, Deputy. 


679 Agreement to J. E. Clayton with W. G. Smith. © 


Whereas N. 8. Trowbridge, of Tybo, Nye Co., Nevada, under date 
of November 27th, 1878, has bonded certain properties in Nevada 
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belonging to Hon. J. T. Williams as follows, water rights and mill 
site at Hot Creek ; Empire & Richmond mines, near Old Dominion 
canon ; Bismark, Dexter, Crescent, & Bullion mines, at Argenta ; and 
whereas said Trowbridge has empowered me to dispose of the same: 
Now, therefore, for and in consideration of the sum of one dollar 
and other valuable considerations, I hereby agree with Wm. G. 
Smith, of New York city, to give him the option of purchasing said 
properties under the bond on the following terms, viz: Five thou- 
sand dollars cash upon the legal transfer to him of thé water rights, 
mill site, & 160 acres of land; five thousand dollars cash upon the 
legal transfer by patent to him of the Empire and Richmond mines; 
fifteen thousand dollars cash upon the legal transfer by patent to 
him of the Dexter, Bismark, Bullion, and Crescent mines, tog ether 
with five thousand shares of the present capital stock of the New Phil- 
adelphia Silver M’g Co. In case said Smith shall elect to organize a 
new company with the above properties and a nominal capital of 
500,000 dollars, then I am to receive five thousand shares of the 
stock of the new company in lieu of the stock of the New Phil- 
adelphia Company, it being understood and agreed that I 

680 will use every effort:to have included in this transfer the en- 
tire ownership of the hot springs, water rights, and ranch 
belonging to Mr. Williams and any other properties that can be se- 
cured or obtained from said Williams and others. I agree to take 
charge of and superintend the management of said properties, erect 
the requisite reduction works, and become identified with the suc- 
cessful working of the same for the stated sum of five hundred dol- 
lars per month and such further consideration in the future as said 
Smith shall deem equitable and just. 

New York, March 15, 1879. 


ALFRED KIMBER. 


J. E. CLAYTON. [seat.] 


State OF New YORK, \ 8 
City and County of New York, ' 


Be it remembered that on this 9th day of December, A. D. 1879, 
before me, Charles Nettleton, a commissioner for the State of Nevada 
in New York, personally came before me Alfred Kimber, subscrib- 
ing witness to the foregoing instrument, to me personally known to 
be such subscribing witness to the above instrument, who, being by 
me duly sworn, did depose and say that he resides at New York city, 

New York; that he is personally acquainted with J. E. Clay- 
681 ton and knows him to be the same person described in and 

who signed, sealed, and executed the foregoing instrument 
for the uses and purposes therein mentioned, and that he, said ‘Alfred 
Kimber, subscribed his name as a witness thereto. 


ALFRED KIMBER. 


Subscribed in my presence and sworn to before me this 9th day 
of December, A. D. 1879. 


. 
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In witness whereof I have hereunto set my hand and affixed my 


official seal. 
: CHARLES NETTLETON, 
Commissioner for Nevada in New York, 
No. 117 Broadway, N. Y. City. 


Recorded, at request of Charles Nettleton, Dec. 22nd, 1879, at 20 
min. past nine a. m., in Book B of Miscellany, pp. 208 and 209, Nye 


county, Nevada, records. 
GEORGE ERNEST, Recorder. 
Henry B. Stanton t 


to | 
Franz O. Matthiessen and Lebbeus B. Ward. 


In consideration of the sum of five thousand dollars, that being 
the amount bid therefor and which has been received by me for all 
the real and personal property of the New Philadelphia Silver 
Mining Company, —, Henry B. Stanton, receiver of said company, ap- 
pointed by the supreme court of the State of New York, do hereby 

sell, assign, transfer, and set over unto Franz O. Matthiessen 
682 and Lebbeus B. Ward, they being the purchasers thereof, 

all the right, title, and interest which the said New Phila- 
delphia Silver Mining Company and which I, as. the receiver 
thereof, have in and tothe annexed written instrument; to have and 
to hold the same, with all the rights and privileges tiereto pertain- 
ing, by the said Matthiessen and Ward and their heirs, executors, 
administrators, and assigns forever. : 

In witness whereof I have hereunto set my hand and seal this 


sixteenth day of December, 1881. 
| H. B.STANTON, [sEat.] 
Receiver of the New Philadelphia Silver Mining Company. 


Signed, sealed, and delivered in presence of— 
CHARLES NETTLETON. 
W. E. GILHOOLY. 


State OF New York, Iss 
City and County of New York, 


Be it remembered that on this seventh day of November, A. D. 
1881, before me, Charles Nettleton, a commissioner appointed by 
the Governor of the State of Nevada to take acknowledgment- of 
deeds in the State of New York to be used and recorded in the 
State of Nevada, and residing in the city of New York, personally 

appeared Henry B. Stanton, receiver of the New Philadelphia 
683 Silver Mining Company, to me personally known and known 

to me to be such receiver and to be the same person whose 
name is subscribed to the foregoing bill of sale as a party thereto 
and known to me to be the person described in and who executed 
the foregoing instrument, who duly acknowledged to me that he 
executed the same as such receiver freely and voluntarily and for 
the uses and purposes therein mentioned. 
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In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in the said city of New York, this seventh 
day of November, A. D. 1881. | 

[SEAL.] | CHARLES NETTLETON, 
Commissioner for Nevada in New York. 


Recorded, at request of R. Gluyas, Nov. 23, A. D. 1881, at 17 min. 


past 8 p. m. 
M. R. DELANO, Recorder. 
N. G. Smith ! 


: to 
New Philadelphia S. M. Co. 


Whereas I have this day obtained from J. E. Clayton, att’y for 
N. S. Trowbridge, of Tybo, Nevada, an option to purchase certain 
water rights at Hot Creek, Nye county, Nevada, and also certain 
mining claims, known as. the Empire & Richmond, Bullion, Cres- 
cent, Bismark, and Dexter mines, in Hot Creek and Argenta min- 
ing district-, Nye Co., Nevada; and whereas said option was secured 

by me for the benefit of the New Philadelphia Silver Mining 
684 Co. in case the said company wished to avail themselves of 

the same: Now, therefore, for and in consideration of the 
sum of one dollar, the receipt whereof I hereby acknowledge, I 
hereby give, grant, and yield to the said company the option of pur- 
chasing said properties under the said agreement, provided the said 
Co. indemnify me against ioss or expense in the premises, and pro- 
vided that they faithfully perform all the stipulations of the said 
agreement. 

New York, March 15th, 1879. 


WM. G. SMITH. 


Recorded, at the request of R. Gluyas, Nov. 23rd, 1881, at 14 min, 
past 8 p. m. 
M. R. DELANO, Recorder. 


Henry B. Stanton 
| to 
Franz O. Matthiessen and Lebbeus B. rhe 


In consideration of the sum of two thousand dollars, that being 
the amount bid therefor and which has been received by me for all 
the real and personal property of the New Philadelphia Silver Min- 
ing Company, I, Henry B. Stanton, receiver of said company, ap- 
pointed by the supreme court of the State of New York, do hereby 
sell, assign, transfer, and sét over unto Franz O. Matthiessen and 
Lebbeus B. Ward, they being the purchasers thereof, all the right, 
title, and interest which the said New Philadelphia Silver Mining 

Company and which I, as the receiver thereof, have in and 
685 to the annexed written instrument; to have and to hold the 
same, with all the rights and privileges thereto pertaining, by 
the said Matthiessen and Ward and their heirs, executors, adminis- 
trators, and assigns forever. ce 
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In witness whereof I have hereunto set my hand and seal this 
sixteenth day of September, 1881. 
. H. B. STANTON, 


Receiver of the New Philadelphia Silver Mining Company. 


Signed, sealed, and delivered in the presence of— 
CHARLES NETTLETON. 
WILLIAM E. GILHOOLY. 


STATE OF New YORK, “a 
City and County of New York, 


Be it remembered that on this seventh day of November, A. D. 
1881, before me, Charles Nettleton, a commissioner appointed by 
the Governor of the State of Nevada to take acknowledgments of 
deeds in the State of New York to be used and recorded in the State 
of Nevada, and residing in the city of New York, personally ap- 
peared Henry B. Stanton, receiver of the New Philadelphia Silver 
Mining Company, to me personally known and known to me to be 
such receiver and to be the same person whose name is subscribed 
to the furegoing bill of sale as a party thereto and known to me to 

be the person described in and who executed the — same as 
686 such receiver freely and voluntarily and for the uses and 
purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in the said city of New York, this seventh 


day of November, A. D. 1881. 
CHARLES NETTLETON, 
Commissioner for Nevada in New York. 3 


Recorded, at request of R. Gluyas, Nov. 23rd, 1881, at 14 min. 


past 8 p. m. 
M. R. DELANO, Recorder. 
N. S. agg | 


to 
J. T. Williams. 


Thisagreement, madeand entered into by N.S. Trowbridge, of Tybo, 
Nve county, Nevada, provides that, in consideration of the sum of one 
dollar and other valuable considerations, the said Trowbridge agrees 
to and with Jos. T. Williams, of Hot Creek, Nye county, Nevada, 
that the terms of a certain agreement made by J. E. Clayton to 
William G. Smith, of New York city, under date of March 15th, 
1879, shall be fulfilled, and that in case said terms of said agree- 
ment are not fulfilled, then any moneys which may have been ‘paid 
to said Williams under said agreenient shall be forfeited, and the 
title of all property conveyed by said Williams to said Trowbridge 
shall revert to said Williams. 

In witness whereof I have this 9th day of June, A. D. 1879, here-: 
unto set my hand and seal. 3 7 
687 : N. S. TROWBRIDGE. [seat] 

Witness : i , 


J. STERN. 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


STATE OF NevaDa, \ ai 
County of Nye, 


On this 26th day of June, A. D. one thousand eight hundred and 
eighty-two, personally appeared before me, George Turin, a notary 
public in and for the said county of Nye, N. S. Trowbridge, whose 
name is subscribed to the annexed instrument as the party thereto, 
personally known to’ me: to be the same person described in and 
who executed the said annexed instrument as the party thereto, and 
the said N.S. Trowbridge duly acknowledged to me that he exe- 
cuted the same freely and voluntarily and for the uses and purposes 
therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day aud year in this certificate first above written. 

[ SEAL. ] 3 GEO. TURIN, 
Notary Public. 


Recorded, at request of W. N. Granger, J une 28th, A. D. 1882, at 
30 min. past 11 o’clock a. m. 
M. R. DELANO, 


Co. Recorder. 
STATE OF NEVADA, ss. 
County of Nye, 


I, W. F. Leon, recorder in and for said county of Nye, hereby cer- 

tify the foregoing to be a‘true and correct copy of the instruments 

set forth, power of attorney, as the same appear of record on 

688 pp. 138, 180, 269, :270, 318, 315, 316, 317, 342, inclusive, in 
Book “ B” — Miscellany, Nye county records. 

The foregoing is all appertaining to the matters set forth, as ap- 


_ pear of record in the instruments hereto attached, except a repeti- 


tion of the option of Clayton to Smith, recorded as referred to in the 
option hereunto annexed.. 
In witness whereof I have hereunto affixed my official seal this 


_ the 25th day of June, A. D. 1886. 


[SEAL. ] 3 W. F. LEON, 


Co. Recorder. 
(Filed Nov. 1, 1886. 
T. J. EDWARDS, Clerk. 


689 PLAINTIFF'S EXHIBIT «Y.” July 10th, 1886. T. J. Edwards, 
Com’r. 


Richmond Silver M’g Co. 
' Notice. 


To all whom it may concern : 

I, the undersigned, give notice that I have this day located and 
do hereby claim fifteen hundred feet in length on this mineral-bear- 
ing lead or lode, running in a southerly direction from this monu- 
ment. I also claim three hundred feet in width on each side of this 
monument, running the whole length of the 1,500 feet, thereby 
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making a surface location 1,500 feet long and 600 feet wide. ‘I also 
claim all the rights and privileges granted by the United States 
and Argenta mining district laws. 

This property shall be hereafter known as the Richmond Silver 
Mining Company, and is a relocation of the Old Dominion Ne- 


vada Co. : : 
(Signed) J. D. ERNST. 


December 4th, 1878. 


Filed and recorded December 4th, 1878. 
ALFRED KIMBER, 


Argenta Mining District Recorder. 


Empire Silver Mining Company. 
Notice. 


To all to whom it may concern: 
690 I, the undersigned, give notice that I have this day located 
and do hereby claim fifteen hundred feet in length on this 
mineral-bearing lead or lode, running in a northerly direction from 
this monument. I also claim three hundred feet in width on each 
sideof this monument, running the whole length of the 1,500 ft., 
thereby making a surface location 1,500 feet long and 600 feet wide. 
I also claim all the rights and privileges granted by the United 
States and Argenta mining district laws. This property shall be 
hereafter known as the Empire Silver Mining Company, and is a 
relocation of the Old Dominion Company. 
December 4th, 1878. 3 
(Signed) JOS. T. WILLIAMS. 


Filed for record December 4th, 1878. 
ALFRED KIMBER, 


Argenta Mining District Recorder. 


Crescent Silver Mining Company. 
Notice. 


To all whom it may concern: 


I, the undersigned, give notice that I have this day located and 


do hereby claim fifteen hundred feet in length on this mineral- 
bearing lead or lode, running in a northeasterly — 822 feet and 


southwesterly direction 678 ft. from this monument. [I also 


691 claim three hundred feet in width on each side of this monu- 


ment, running the whole length of the 1,500 feet, thereby 


making a surface location 1,500 feet long and 600 feet wide. I also 
claim all the rights and privileges granted by the United States 
and Argenta mining district laws. : 


This monument is situated near Rattlesnake canyon, Nye Co., 


Nevada, and is on the extended boundary line lying in a north- 
easterly direction of United States survey No. 37, post No. 4; thence 
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to corner post No. 3 of Broadway location ; thence in a northwesterly 
direction 500 feet to a point on the Louden location; thence 678 
feet in a northeasterly direction to the location monument of the 
Crescent Silver Mining Co. 
December 16th, 1878. : 
(Signed) | JOS. T. WILLIAMS. . 


Filed for record Deceinber 16th, 1878. 
: H. ANDRESEN, 
‘Argenta Mining District Deputy Recorder. 


Bullion Silver Mining Company. 
| Notice. 


To all whom it may concern: 


I, the undersigned, give notice that.I have this day located 

and do hereby claim fifteen hundred feet in length on 

692 this mineral-bearing lead or lode, running in a northeasterly 

direction 500 feet and southwesterly direction 1,000 feet from 

this monument. I also claim 300 feet in a northwesterly direction 

and 275 in a southeasterly direction from this monument, running 

the whole length of the 1,500 feet, thereby making a surface loca- 

tion 1,500 feet long and 575 feet wide. TI also claim all the rights 

and privileges granted by the United States and Argenta mining 
district laws. ! 

This monument is situated near Rattlesnake canyon, Nye county, 
Nevada, and is on the extended boundary line lying in northerly 
direction of United States survey No. 37, post No. 4; thence to cor- 
ner No. 3 of Broadway location; thence northwest 200 feet to post - 
No. 1 of Crescent location ; thence 275 feet in a northwesterly direc- 
tion to location monument of Bullion Silver Mining Co. 

December 16th, 1878. © 

(Signed) JOS. WILLIAMS. 


Filed and recorded Dee. 16th, 1878. 
H. ANDRESEN, 


‘Argenta Mining District Deputy Recorder. 


Dexter Silver Mining Co. 
Notice. 


693 To all whom it may concern: - 


I, the undersigned, give notice that I have this day located 
and do hereby claim fifteen hundred feet in length on this mineral- 
bearing lead or lode, running northerly 700 feet and southerly 800 
feet from this monument.: I also claim 300 feet on each side of this 
monument, running the whole length of the 1,500 feet, thereby 
making a surface location of 1,500 feet long and 600 feet wide. [I 
also claim all the rights and privileges granted by the United States 
and Argenta mining district laws. 

This monument is situated near Rattlesnake canyon, Nye Co., 
45—157 eet 
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Nevada, and is on the extended boundary line lying in northeast 
direction of United States survey No. 37, post No. 4; thence to‘cor- 
ner post No. 3, Broadway location ; thence northwest to corner post 
No. 1 of Crescent location ; thence northeast 1,500 feet to corner post 
No. 4 of Crescent location; thence in a southerly direction 400 feet 
to location monument of Dexter Silver Mining Co. 
December 16th, 1878. | 
(Signed) JOS. WILLIAMS. 


Filed and recorded Dec. 16th, 1878. 
H. ANDRESEN, 


Argenta Mining District Deputy Recorder. 


694 Bismark Silver Mining Co. 
Notice. 


To all whom it may concern: 


I, the undersigned, give notice that I have this day located and 
do hereby claim fifteen hundred feet in length on this mineral-bear- 
ing lead or lode, running northerly 750 feet and southerly 750 feet 
from this monument. I also claim 300 feet in width on each side of 
this monument, running the whole length of the 1,500 feet, thereby 
making a surface location 1,500 feet long and 600 feet wide. I also 
claim all the rights and privileges granted by the United States and 
Argenta mining district laws. This monument is situated near 
Rattlesnake canyon, Nye Co., Nevada, and is on the extended bound- 
ary line lying in anortheast direction of United States survey No. 37, 
post No. 4; thence to corner post No. 3 of Broadway location; thence 

- northwest 200 feet to corner post No. 1 of Crescent location ; thence 
northeast 1,000 feet to boundary line of Dexter location ; thence in 
an easterly direction 600 feet to corner post No. 3 of Dexter loca- 
tion ; thence in a northeasterly direction 470 feet to location monu- 
ment of Bismark Silver Mining Co. 

December 16th, 1878. 7 
695 (Signed) JOS. WILLIAMS. 


Filed and recorded Dec. 16th, 1878. 
, H. ANDRESEN, 
Argenta Mining District Deputy Recorder. 


Filed Nov. 1, 1886. 
3 T. J. EDWARDS, Clerk. 


696 Prarntirr’s Exutsit Z. J uly 10, ’86. T. J. Edwards, Com’r. 


UnitED States LAND OFFICE, 
EureKA, Nevapa, May 16th, 1886. 

Mr. R. Gluyas, Hot Creek, Nevada: poe 
Dear Sir: In reply to yours of the 14th I will say that there is 
no record in my office by which I can tell the date on which I re- 
ceived clear list No. 2, which embraces State list No. 24 and the E. 4 
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of S. E. 4 of section 33 and W $ of S. W. } of section 24, t’p 8 N., R. 
50 E. The Commissioner’s letter which accompanied said list is 
dated May 10th, 1883, and from that I judge that it was received 
about the 17th or 18th of the same month. Said clear list is dated 


May dth, 1883. 
Respectfully, F. H. HINCKLEY, Register. 


Filed Nov. 1, 1886. 
T. J. EDWARDS, Clerk. 


697 -Puarintirr’s Exuisit Al. July 10,’86. T.J. Edwards, Com’r. 


STATE OF NEVADA, \ ‘ie 
County of Eureka, : 


I, W.S. Beard, county recorder and ez officio auditor in and for 
Eureka county, State of Nevada, do hereby certify that I find the 
following local item published in the Eureka Daily Sentinel of the 
issue of Wednesday, May 16th, 1883: 7 


‘“‘Personal.—Hon. J. T. Williams, of Hot Creek, Nye county, arrived 


in town yesterday afternoon.” : ; 
| W. S. BEARD, Recorder. 


I also certify that the following is — copy of an item printed in 
the Eureka Evening Leader of Friday, May 18th, 1883: , 


“ Local Jottings——Senator J. T. Williams returned to his home in 


Nye county this morning.” 7 
, W. S. BEARD, Recorder. 


STATE OF NEVADA, \ 
County of Eureka, 


I, W.S. Beard, county recorder and ez officiocounty auditor, do hereby 
certify that the Eureka Daily Sentinel is a newspaper published in 
the town and county of Eureka, State of Nevada, and was a news- 
paper published at the same place during the month of May, 1883. I 

further certify that the Eureka Evening Leader was a news- 
698 paper published at the above-mentioned place during the 

month of May, 1883. I further certify that both of these 
newspapers were filed in: my office as official records, and that the 
foregoing instruments are true and complete copies of the items as 
published. | 


In witness whereof I have hereunto set my hand and affixed my 
official seal this 3 day of July, 1886. 
| W. S. BEARD, 


[SEAL. ] : Recorder and ex Officio Auditor, 
. Eureka County, Nevada. 


(Filed Nov. 6, 1886. T. J. Edwards, clerk.) 
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PiarntiF¥’s Exuipit“ B” 1. July 10th, 1886. T.J.Edwards,Com’r, 
M. M. Donohue 
to 
Jos. T. Williams eé al. 


This agreement, made and entered into this 30th day of March, 
A. D. 1875, between M. M. Donohue, of Hot Creek, Nye county, State 
of Nevada, the party of the first part, and Joseph T. Williams and 
his wife, Sophie E. Williams, of the same place, the parties of the 
second part, witnesseth : 

Whereas the said parties of the second part have this day sold 
and conveyed unto the said party of the first part the following- 

described real property, to wit, that certain agricultural ranch 
699 consisting of about three hundred acres and situated in Hot 
Creek cafion, county and State aforesaid, commencing at a 
point in said cafion opposite the Indian Jim mine and extending 
down said canon to the fence built across said canon, about one- 
fourth of a mile below the upper town of Hot Creek, and embracing 
all the meadow and agricultural land situated in said cafion be- 
tween sqid mine and said cross-fence and having thereon an adobe 
house, known as the Old Dominion Company’s house; and whereas 
the said parties of the second part are the owners of that certain 
agricultural and meadow ranch situated in Hot Creek cafion afore- 
said, immediately below the above-described premises and extend- 
ing from said cross-fence to a point three-fourths of a mile below 
the lower town of Hot Creek; and whereas the said parties of the 
second part desire sufficient water to properly irrigate that 
portion of their ranch last above described, which is now 
inclosed by a fence; and whereas the said parties of the sec- 
ond part desire that the water of Hot creek shall always 
run and flow without interruption or obstruction from the 
land first above described to and upon this land last above de- 
scribed for the purpose of irrigating that portion of: said 
700 land which is now inclosed as aforesaid ; and whereas the 
said party of the first part is the owner of aditch which con- 
veys the water from the land first above described along the north- 
ern side of the land last above described to a point in Hot Creek 
valley about one mile east of the Blue Jay mill; and whereas the 
land first above described was leased by the said parties of the sec- 
ond part for the period of one year from the 1st day of March, 1875, 
to one J. F. Parker by a written instrument dated Oct..15th, A. D. 
1874: Now, therefore, it is hereby understoed and agreed by and 
between the respective parties hereto that the said party of. the first 
part will not in any manner obstruct or divert the water of Hot 
creek on the land first above described between the first day of April 
and the first day of September of each year, but will allow it to run 
and flow as it now does from his land first above described to and 
upon the land second above described to irrigate that portion of 
the same that is now.inclosed as aforesaid, and to use the water as 
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it naturally flows from the land first above described to and upon 
the land second above described to properly irrigate that portion 

thereof that is inclosed as aforesaid, and to use the water of 
701 said ditch for the same purpose during said time; and the 

said party of the first part also grants unto the said parties 
of the second part the right to convey in a pipe or pipes laid under- 
ground four inches of water from the hot springs at the upper town 
of Hot Creek to the southeast corner of the land inclosed as afore- 
said, which water shall only be used for domestic purposes and to 
irrigate a garden, and the surplus of water shall be turned into said 
ditch by the said parties of the second part. 

And the said parties-of the second part, for and in consideration 
of the covenants, promises, and agreements on the part of the said 
party of the first part herein contained, promise, covenant, and agree 
that they will only use the water flowing from the land first above 
described to irrigate the land which is inclosed as aforesaid, and will 
only use the same from: April first to September first of each year, 
except a sufficient amount to irrigate whatever garden they have in 
cultivation, and in no case to use the water after the first day of Oc- 
tober of each year, and that they will usesaid water in an econom- 
ical manner and suffer none to run to waste, and will turn the water 

after they have used the same and alsoall surplus water into 
702 — ditch which conveys the water into said Hot Creek 
_ valley. 

And the said parties of the second part further agree to sell and 
convey by good and sufficient deed unto the said party of the first 
part on or before the 30th day of March, 1876, the land second 
above described, together with the improvements thereon, provided 
that the said party of the first part shall pay unto them on or before 
said day the sum of four thousand U.S. gold coin dollars for said 
land, and in case the land second above described is surveyed by the 
U.S. Government previous to the said 30th day of March, A. D. 
1876, then the said parties of the second part promise and agree to 
convey the land second above described to said party of the first 
part by good and sufficient deed within four weeks after they or 
elther of them shall receive the U.S. Government title thereto, pro- 
vided the said party of the first part shall pay unto the said parties 
of the second part the sum of four thousand U.S. gold coin dollars 
for said land within said four weeks after receiving said title as 
aforesaid. aa 

And it is hereby understood that in case said party of the first 
part shall elect to purchase said land as aforesaid, then the said 

parties of the second part have the right to reserve from said 


708 purcinase five acres of said land, to be selected by them at the 


southeast corner of the land inclosed as aforesaid, and to con- 
vey ina pipe or pipes laid under-ground the water of the lower 
spring within said enclosure to said five acres; and it is hereby 
understood and agreed that in case the said party of the first part 
shall elect to purchase said land as aforesaid, then he agrees to pay, 
in addition to said four thousand dollars, whatever sum of money 
the said parties of the second part may hereafter expend in repair- 
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ing and building fences on said land, and and in case he elects to 
purchase the same and said land is surveyed as aforesaid, then he 
agrees to pay, in addition to said four thousand dollars, the Govern- 
ment price of said land. 

~ And — is hereby understood and agreed that the land first above 
described is sold subject to the aforesaid lease, and that the said party 
of the first part is to have all the hay coming to the said parties of 
the second part thereunder. 

And it is hereby understood and agreed that in case the said land 
second above described is surveyed as aforesaid, then the said parties 
of the second part promise and agree to use reasonable diligence 

and exertion to procure the Government title thereto, and 
704 immediately after the same is procured they shall notify the 

said party of the first part of that fact, and the said party of 
the first part shall have at least ten days after said notification to elect 
to purchase said land as aforesaid ; and it is hereby understuod and 
agreed that in case the said party of the first part shall elect to 
purchase said land according to the terms hereinbefore specified, 
then the said parties promise and agree to convey not only the title 
they now have, but the title they may hereafter acquire thereto. 

In witness whereof we have hereunto set our hands and seals the 
day and year first above written. 


JOS. T. WILLIAMS. SEAL. 
SOPHIE E. WILLIAMS. [sgAt.. 
M. M. DONOHUE. [ SEAL. | 


STATE OF NEVADA, 
County of Nye, 


On this thirteenth day of March, A. D. one thousand eight hun- 
dred and seventy-five, personally appeared before me, M. B. How- 
ard, a notary public in and for the said Nye county, Joseph T. Wil- 
liams and Sophie E. Williams, his wife, whose names are subscribed 
to the annexed instrument as parties thereto, personally known to 

me to be thesame persons described in and who executed the 
705 said annexed instrument as parties thereto, who, each of them, 

acknowledged to me that they, each of them respectively, exe- 
cuted the same freely and voluntarily and for the uses and purposes 
therein mentioned; and the said Sophie E. Williams, wife of the 
said Joseph T. Williams, having been by me first made acquainted 
with the contents of said instrument, acknowledged to me, on exami- 
nation, apart from and without the hearing of her husband, that she 
executed the same freely and voluntarily without fear or com- 
pulsion or undue influence of her husband, and that she does not 
wish to retract the execution of the same. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 


: M. B. HOWARD, | 
[SEAL. ] | Notary Public. 
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STATE OF NevaDA, a: 
County of Nye, 


I, W. F. Leon, recorder ‘in and for said county of Nye, hereby cer- 
tify the foregoing to be a trve and correct copy of the instruments 
set forth as the same appear of record on pp. 361 to 364, inclusive, 

Book “A” of Miscellany, Nye county records. 
706 In witness whereof I have hereunto set my hand and affixed 
my official seal this. 25th day of June, A. D. 1886. 


W. F. LEON, 
[ SEAL. ] 3 ' Co. Recorder. 


I further certify that the foregoing agreement has not been can- 
celled of record, but assigned to Matthiessen and Ward on the 11th 
day of May, A. D. 1882, which assignment was recorded in Book 
‘“B” of Miscellany, pp. 345, 347, 348, 349, Nye county, Nevada, 
records. 3 7 

In witness whereof I have hereunto set my hand and affixed my 
official seal as above this 25th day of June, A. D. 1886. 


W. F. LEON, 
Co. Recorder. 


STATE OF NEVADA, Gas 
County of Nye, 


On this thirtieth day of March, A. D. one thousand eight hundred 
and seventy-five, personally appeared before me, M. B. Howard, a 
notary public in and for the county of Nye aforesaid, M. M. Dono- 
hue, whose name is subscribed to the annexed instrument asa party 

| thereto, personally known to me to be the person described 

707 in and who executed the said annexed instrument as a party 

thereto, and who duly acknowledged to me that he executed 

the same freely and voluntarily and for the uses and purposes therein 
mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 


M. B. HOWARD, 
[SEAL. | } Notary Public. 


Recorded, at request of Geor. R. Williams, March 30th, A. D. 1875, 
at 55 min. past 3 p. m. 
JAS. A. SERVICE, Recorder. 


Agreement in Book “A,” pages 361 to 364, inclusive, Miscellany, 
Nye Co., Nevada, records. This last page of the instrument was in- 


advertently put after the certificate. This is a true — of the last | 


page, as witness my seal as above. 


Filed Nov. 1, 1886. 


W. F. LEON, Co. Rec. 
T. J. EDWARDS, Clerk. 
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708 Def’t’s Offer of Ex. 1 (Nevada). 


Carson, May 10th, 1886. 


Present: Mr. Coffin, U.S. attorney, for complainant. 

Present: T. W. Healy, attorney for defendant, all notices being 
expressly waived. 

Counsel for defendant now offered in evidence certified copy of 
bond of J. T. Williams to N.S. Trowbridge and extension of same 
bond signed by. said Williams; also an option given by J. E. Clay- 
ton for N.S. Trowbridge to Wm. G. Smith to purchase water right 
and mill site at Hot Creek, Nevada, and Empire and Richmond 
mines, near Old Dominion canon, and Bismark, Dexter, Crescent, 
and Bullion mines, at Argenta; also agreement between said Clay- 
ton and said Smith concerning the property mentioned in said 
option; also an agreement between said Trowbridge and J. T. Wil- 
liams concerning said option and the forfeiture of moneys paid 
thereunder. 

To which testimony Mr. Coffin objected on the ground that they 

are incompetent, irrelevant, and immaterial. The Govern- 
709 ment is nota party to any of said documents and never had 

any notice of their contents or of the agreements or facts 
therein contained; that they, are not pertinent to the issues in the 
case. They throw no light upon the question of any fraud com- 
mitted on the Government or upon any inadvertence or mistake on 
the part of any of its officers, agents, servants, clerks, or employés. 

Said documents are hereto annexed and marked Defendant’s Ex- 
hibit No. 1. : , 

The further taking of testimony was then adjourned. until further 


notice. 
T. J. EDWARDS, 
Commissioner. 


Testimony of Def’t (Nevada). 


SATURDAY, May 29, 1886. 


- Pursuant to notice, the taking of defendant’s testimony was re- 
sumed this day, T. Coffin and J. D. Torreyson appearing as solicitors 
for complainant; T. W. Healy, solicitor for defendant. 


Jos. T. Witt1aMs, the defendant in said cause, being first duly 
sworn, on oath deposes and says: 


My name is Joseph T. Williams; am the defendant in this 
710 action. 


Defendant’s Exhibit No. 1 is shown witness, who identifies the 
same as being a bond from Williams to Trowbridge for the sale of 
six mines, mill site, and water right. Said mines are known and 
recorded as the Richmond, Empire, Crescent, Bullion, Dexter, and ° 
Bismark. | . : 

(Counsel for complainant objects to any oral explanations of the 


= 


a 


JOSEPH T. WILLIAMS VS. THE UNITED STATES, — 361 


bond introduced in evidence; that the bond speaks for itself and is 
the best evidence of what it contains.) 

Witness says the next paper in Exhibit No. 1 is an extension of 
the time of the bond for the period of thirty days. The next paper - 
is an agreement of J. E. Clayton with Wm. G. Smith, of New York 
city. The next paper is also an agreement of J. E. Clayton with 
Wm. G. Smith. The next paper is an agreement between N. S. 
Trowbridge and J. T. Williams. 

Defendant’s counsel now introduces in evidence certified copies 
of option from Wm. G. Smith to the New Phila. Silver Mining Com- 

pany to purchase certain mines and water rights secured for 
711. the benefit of the New Phil. S. M. Co. and yielding to said 

company the option of purchase; agreement between J. E. 
Clayton and Wm. G. Smith to give Smith the right to purchase 
option, and a letter from J. E. Clayton to Jos. T. Williams, which 
are marked and designated as Defendant’s Exhibit No. 2. 

(Complainant’s solicitors object to the admission of said Ex. No. 
2 on the ground that it is irrelevant, immaterial, and incompetent. 
The Goverment is not a party to any of said documents and never 
had any notice of their contents or of the agreement or facts therein 
contained ; that they are not pertinent to any issue in the case. They 
throw no light upon the question of any fraud committed upon the 
Government, as alleged in its bill of complaint herein, or upon any 
inadvertence or mistake on the part of any of its officers, agents, 
servants, clerks, or employés; that said documents are copies and 
not the best evidence; that the copies are not authenticated by any 

person having authority to authenticate them; that the doc- 

712 uments, and especially the letter, are in the nature of hearsay.) 

Defendant’s counsel now offers in evidence a report of the 

New Phila. S. M. Co. for the year 1879, including report of J. E. 
Clayton. 


(Same objection by complainant.) 
Said report is hereto annexed and marked. Def’t’s Ex. No. 3. 


Witness says: I don’t know Wm. G. Smith. I am informed that 
he was the treasurer of the New Philadelphia Silver Mining Com- 
pany. I have seen papers signed by him as treasurer. 


(Plaintiff objects to this whole line of testimony upon the same 
grounds as stated in objections to defendant’s exhibits Nos. one and 


two.) 


Witness says: I have known J. E. Clayton for 25 years. He was 
general superintendent, agent, and manager of said New Phila. 8. 
M. Co. aS , 

Q. Did you bond the mines named in the bond, together with a 
mill site and water rights, to N. S. Trowbridge ? 


(Plaintiff objects to any oral explanations of any written instru- 
ments offered in evidence. The instruments themselves are 
713 the best.and only evidence of their contents and effect.) 


A. I did, and extended the time of the bond thirty days. 
46—157 
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Q. To whom did Trowbridge give an option? 

A. I never knew anything about any options until I saw those 
papers returned from New York. 

Q. Do you know in whose interest those options and agreements 


were made and who was expected to be the purchaser of the said 


mines, water rights, and mill site? 

A. Mr. Trowbridge was acting in the interest of Mr. Clayton, who 
was acting for the New Phila. S. M. Co. under directions of Mr. 
Clayton, and Mr. Clayton himself, who was the agent and superin- 
tendent of the New Phil. M’g Co., informed me the papers were made 
in the interest of the New Phila. M’g Co., and that the New Phila. 
M. Co. was to be the purchaser of this property named in the bond 
and deeds. 

Q. Relate what you know about this controversy. 

A. I believe it was in the fall of 1878. Professor Clayton vis- 
ited Hot Creek ; examined mines belonging to myself and also to 
the New Phila. S. M. Co. He madea report for said mining com- 

pany and advised them that I owned valuable mines in the 
714 = district. Soon afterward he was employed as agent and super- 

intendent of the New Phila.S. M..Co. By his directions, 
through Mr. Trowbridge, they bonded six mines, certain water 
rights, and mill site, as described, for the sum of twenty-five thousand 
dollars on the terms and conditions named in these bonds. Some 
time later Mr. Trowbridge requested me to extend the period of the 
bond, at the same time giving me an agreement that certain bonds 
and papers given between Wm. G. Smith and J. E. Clayton should. 
be fulfilled, and .in case they were not these deeds and property 
and any moneys which had been paid should revert back to 
me. Before the extension of this bond had expired Clayton wrote 
me from New York telling me that mtmning men in New York were 


‘skeptical of mining titles, and requested me to proceed with on the 
- bonded mines and prepare them for U.S. patents, telling me that 


he would reimburse me for labor and money expended in getting 
these patents beyond protest in the local land office at Eureka, Ne- 

vada. I proceeded with this work as directed. In the. mean- 
715 ~— time Mr. Clayton, who was the agent of said company, tele- 

graphed me through Mr. Trowbridge, who was acting for Mr. 
Clayton and said company, to meet Mr. Clayton, who was the 
agent of said company, at Eureka, Nevada. At Mr. Trowbridge’s 
solicit-ion and request I got on the stage with Mr. Trowbridge and 
went to Eureka and met Mr. Clayton. Mr. Clayton informed me 
that he had purchased machinery in New York for the erection of 
a mill; that he was desirous of proceeding with the work and the 
erection of this mill and requested me to give them adeed for a 
mill site and a water right, which I hesitated to do. He assured me 
that the terms of these bonds and coniracts should be complied with ; 
that as soon as I got my patents beyond a protest in the land office 
at Eureka he would pay me the balance of the $25,000, as agreed 
upon, in these bonds, which balance would be $20,000 in money, to- 
gether with 5,000 shares of stock in said company—New Phila. S. 


@ 
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M. Co. They paid me $5,000 on this contract on the delivery of the 
deed to the mill site.and water right. 
716 I proceeded with my work in getting my patents beyond a 
protest in the local land office at Eureka, which I did in due 
course of time, and notified: Mr. Clayton, agent of the company, that 
I had complied with my part of the contract,and demanded a com- 
pliance on their part of our contracts and agreements. Their agent 
asked me if I would not go ahead and get the patents perfected in 
Washington, as the company would like to have the patents. I 
wrote to my lawyer in Washington and requested him to have my 
patents taken up and expedited. He did so, and the patents were 
returned to the local land: office at Eureka for me. I again pre- 
sented the matter to the superintendent or agent and informed him 
that I was ready to deliver the patents to this mining property and 
make deeds, as we had agreed upon in our agreements, and requested 
his company to comply with their part of the contract. Mr. Clay- 
ton informed me that he knew that I-had-complied with my part of 
the contract, and the company ought to pay me or settle with 
717 ~=me according to our: agreements; that he had no money to 
pay off the debts of the company; that the company was try- 
ing to swindle one another -back in New York; that he would go 
East and try and have this company settle with me and pay their 
debts. He went East and did not return to Hot Creek any more. 
In the meantime parties wham he had left in Hot Creek approached 
me and made me propositions that if I would.make ‘them clean 
deeds to the mining property I could have $15,000. Afterwards 
they offered me $10,000, which I refused to take. The com- 
pany soon afterward got into litigation among themselves. Their 
agent, Mr. Gluyas, left in charge by Mr. Clayton, promised me 
that as soon as this company was through their own troubles in 


the East among themselves that they would do what was right 


with me—make a settlement with me; that he knew I was 
right; that he would resign ‘his position before he would do any- 
thing against me or my interests. Soon afterwards he professed 
friendship for me again, and proposed to give me $10,000 to settle 
it. He then offered. me $500.00 if I would give them a 
718 new bond or contract-that is, the purchasers under the re- 
ceiver’s sale, Matthiessen & Wood—giving them the option to 
purchase the property within thirty days. I informed him that I 
considered my bonds and contracts with the old company binding, 
and that I would have my rights under that contract, and that I 
was willing to submit my rights to arbitration before any three good 
business men or district judges in the-State, which they refused to 
do. I have always notified them and do now that I am willing to 
comply with my part of the contract as stipulated in those bonds 
and papers and subsequent agreements. I will state that I used the 
larger portion of this $5,000 that I received for the mill site and 
water right in the procurement of the patents for these mines at the 
request of Mr. Clayton, agent of the New Phila. S. M. Company, 
which money they have never repaid or returned to me. 
Q. Are the mines you spéak of the ones named in the bond and 
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known as the Richmond, Empire, Crescent, Bullion, Dexter, and Bis- 


mark ? 
A. Yes. 
719 Q. Were they valuable mines? 
A. I believe the- are. 
. Q. Was there ever ore taken out—valuable ore; and, if so, to 
what value ? 
‘ A. I cannot state the number of tons of ore taken out. Perhaps 
$70,000 or more in bullion were realized from them. 
Q. The property you bonded was mill site, water right, and those 
mines ? 
A. Yes,sir; as named in those bonds. 
Q. Was part of the consideration to be paid 5,000 shares of the 
capital stock of the New Phila. 8. M. Co? 
A. Yes, sir. 


(It is understood that plaintiff’s objections heretofore made go 
to all the testimony of the witness Williams.) : 


Q. It is alleged in the complaint herein that the words “ mill site,” 
written in pencil, were erased by fraud by some one in the interest 
of Mr. Williams. Did you erase or did you cause anybody to erase 
those words * mill site?” | 

A. I never did. 

Q. Do you know of your own knowledge whether any such erasure 
was made? 

A. I do not. 
720 Q. When did you first hear of .such erasure being made? 
A. I think it was about a year after the land had been 
listed to the State of Nevada? 3 

Q. Then, of your own knowledge, you don’t know that the words 
“mill site” were ever written on list No. 24 or erased therefrom ? 

A. No. 

Q. Why did you cancel desert-land entry No. 158? 

A. For the reason that I could not get water on the ground in 
sufficient quantity to reclaim it and to make the required oath to 
prove up, and for the further reason that when I bonded this mill 
site and water right it was on my desert-land entry, which I ex- 
plained fully to Mr. Clayton, agent of the New Phila. M’g Co., and 
I also explained it to Mr. Trowbridge, who was acting for Mr. Clay- 
ton, and it was understood that I was to go on and complete my 
title. This was so understood at the time I bonded the property and 
before I made the deed of July 26,1879. When I found that I 
could not get sufficient water to reclaim this land, and the three 

years having nearly expired in which I understood I had: to 
721 ~=make these proofs, I went to Mr. Gluyas, who claimed to be 

the agent of the New Phila. M’g Company, and stated the 
situation to him and notified him that if the New Phila. M. Co. or 
their successors would guaranty me in my rights under my former 
deeds aud contracts with the New Phila. M. Co.’s agents, and would 
guaranty me against any damages to tlie New Phila. M’g Co. for 
non-fulfillment of contract on my part in securing Government title 
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to this mill-site ground, I: would cancel my desert-land entry and 
allow them to take up the tileand complete it themselves. I under- 
stood that he telegraphed to Matthiessen & Ward/stating my propo- 
sition. They returned him a telegram, which he showed to me, 
signed by Matthiessen, asking me to cancel my desert-land entry 
without stipulation, which. I refused to do unless he gave me the 
guaranties against damages, as above stated, which Gluyas refused 
todo. I went to Eureka, laid my case before W. W. Bishop, who, I 
was told, was a land lawy er, and stated these facts to him as above 

related. Mr. Bishop advised me to cancel my desert-land 
722 entry and file an application through the State of Nevada to 

purchase the same. :I then asked him to make out the proper 
papers and employed him: to attend to the business for me, which 
he proceeded to do through; the State land office. 

(Complainant objected to all the foregoing testimony on the ground 
that it is incompetent and hearsay so far as relates to statements or 
advice of Bishop and so far‘as relates to any letters or telegrams or 
information concerning Matthiessen & Ward or either of them.) 


Q. Was it not impossible ‘for you to get the water on the land in 
sufficient quantity to comply with the law ? 

A. It was at that time, for the reason that the stream which I con- 
templated bringing the water from had quit running and was dry, 
for the reason that we had had two or thrée dry years in succession. 
There was not sufficient snow in the mountains to support the 
springs and keep up the supply of water. 

Q. Did you not endeavor to procure the title to this land from 

the State, so as to have it in your power to comply with your 
723 contract with the New Phila. M’g Co.’s agents, as evidenced 

and stipulated by the exhibits in evidence, open the fulfill- 
ment of their part of the contract ? 

A. I did. 

Q. Were you not always and are you not now ready and willing to 
make deeds to the mines, water rights, and mill site upon the payment 
of the consideration named, to wit, $20, 000 money and 5,000 shares of 
the capital stock of the New Phila. S. M. Co. and the money ex- 
pended in procuring the patents in conformity with subsequent 
contracts and agreements ? 

A. Yes. 

Q. Did you always hold yourself ready to make the title upon the 
payment of the stipulated consideration ? 

. Yes. 

Q. Did this New Phila. Co. comply with its contracts made with 
you through its agents ? 3 

A. They have not. 

Q. Do you know why it is that the parties in interest oppose your 
obtaining title to the eens | when they expect to darrain their title 


through you? 
(Objected to by plaintiff upon the ground that no party in inter- 


est is making any opposition to his title in this suit ex- 
724 cept the Government, which i is seeking to set aside a certifi- 


i 
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cation of lands to the State of Nevada made through fraud, 
inadvertence, and mistake, as appears from the bill of complaint 
herein. The question is immaterial, incompetent, and irrelevant to 
any issue in the case.) 


A. For the purpose of levying blackmail against me through the 
courts and to defraud me out of my rights under my bonds and 
contracts with the New Phila. M’g Co. 


(Plaintiff moves to — out the above answer upon the ground that 
it is impertinent and scandalous and suggests that this court is an 
instrument and agent in the levying of blackmail, to which the 
Government is also a party.) ) 


Q. When you say for the purpose of levying blackmail through 
the courts, do you wish to be understood to imply that this honor- 
able court can be used as zn instrument for blackmail or to imply 
any disrespect to the Government, which is a party to this suit ? 

A. I mean no disrespect or insinuation, either to this honorable 

court or to the Government of the United States. I have 
725 the highest respect for this honorable court and the Govern- 
ment. 

Q. What did you mean by your answer that they intended to 
levy blackmail through the courts ? 

A. I meant that Mr. Gluyas, the agent of Matthiessen & Ward, 
has openly boasted, time and again, that his company was rich and 
had influence in Washington, and that they would annoy me with 
lawsuits and break me up and eventually get what I had; that it was 
only a matter of time The- have succeeded by falsehood and mis- 
representation in bringing several suits against me, to my loss and 
detriment, and caused pecuniary disadvantages to myself and 
family. 

(Plaintiff moves to strike out the latter portion of the answer upon 
the ground that it is impertinent and scandalous and not responsive 
to to the question, and moves to strike out the whole of the answer 
as being irrelevant to any issue in the case.) 


Q. How many lawsuits have you now pending over this land? 


(Question objected to by pl’ff upon the same grounds as last above 
stated.) 


726 A. Two, on this particular tract of land ; besides, they have 
annoyed me and kept me from procuring title to my home- 
stead for the last three years. 


(PI’ff moves to strike out the last portion of the answer on the 
ground that it is not responsive to the question.) 


Q. Did not Gluyas take an active part in preventing you from 
proving up your homestead, which proceeding lasted eight weeks, at 
the U.S. land office, Eureka, Nevada? oe 


(Objected to on the ground that it is incompetent, irrelevant, and — 
immaterial and uot pertinent to any issue in the case.) 
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A. He was instrumental in getting the case sent back from Wash- 
ington, which I had won three times, for taking additional testimony. 
He procured this rehearing by procuring false affidavits, which he 
sent to Washington for that purpose. The taking of this additional 
testimony lasted about eight weeks. 
| Q. How long have you used the water of Hot creek for irrigating 
i purposes? I mean the water subject to the water rights named in the 
| complaint. ae 


I, <: 


727 (PI’ff objects on the same grounds as before.) 


A. I have used it off and on for nearly twenty years; have had 
undisputed possession of it—me and my associates. 


Here the further taking of the testimony was continued until Mon- 
day, the 3lst of May, 1886,:at 9 o’clock a. m. 


. ~ _Monpay, May 31st, 1886. 
Same counsel present. | 
The witness, JoserPH T. W.ILLIAMS, the defendant, was recalled, and 
further testified as follows, to wit: 


Q. Is the ditch, as represented on PI’ff’s Ex. A, running from the 
| corner of the meadow to the mill site, one continuous ditch ? 


2 (Objected to by plaintiff-on the ground that it is incompetent, 
4 | irrelevant, and immaterial: and not tending to prove any issue in 
the case.) 


A. No; it is a natural stream down to where it is marked “ quar- 
ter corner” on the exhibit, and then there was a small ditch cut from 
there to the mill site in the summer of 1879 or of 1880 for 
728 the purpose of carrying water to the brick kiln and for the 
purpose of making mortar for the construction of this mill. 
It is a small ditch—four or five hundred yards long. I can takea 
plow and horse and build this ditch forten dollars or less. It has 
never been used for the last five or six years. It has never been 
used for any other purpose, except that I used it for about a week in 
irrigating some land that I had plowed and sowed in wheat near 
the mill site now in controversy. The water through the ditch has 
never been used for any other purpose except as above stated. 
Q. Who made the survey of the mill site? 
, A. I believe Prof. Clayton made it. Mr. Geo. Ernst, U.S. dep’t 
ei mineral surveyor, made the'survey for the patent for the mill site. 
Q. What time did he do it? 


(Objected to by pl’ff that the testimony is incompetentsim material, 
and irrelevant, not tending to prove any issue in the case; and, fur- 
ther, that the record of the survey isthe best evidence of what 

729 it purports to be, and the appointmentof Mr. Ernst is the best 
evidence of the official position which he occupied, if he did 


occupy any.) 
A. To the best of my recollection it was after these lists of said 
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land was listed to the State of Nevada by the United States. The 
records will show. I don’t remember positively the date. 

Q. Do the lines of mill site as surveyed by Mr. Ernst conform tu 
those surveyed by Mr. Clayton ? 

(Objected to by pl’ff on the ground that the surveys themselves 
are the best evidence.) 


A. No. 
Q. Did not the lines of the mill site as originally selected by Mr. 


Clayton lie wholly within the E. 3 of the S. E. 3 of sec. 33? 

A. It did, to the best of my knowledge. The original survey did 
not cross the line between sections 33 & 34. 

Q. Was not the consideration in part for the extension of the time 
of the bond five thousand shares of the capital stock of the New 
Phila. 8S. M. Co., and also part of the consideration for procuring 
patent for the mines named therein ? 


(Same objection by complainant.) 


730 A. It was a part of the consideration under a subsequent 
agreement, as explained in this letter from Clayton, agent of 
said mining company, to me, as contained in Def’ts Ex. No. 2. 
Q. It is alleged in the bill of complaint that the value of the 
quartz mill erected on the land in controversy is $55,000 or there- 
abouts. What is the value of that mill ? 


(Objected to by plaintiff upon the ground that the value of the 
mill is fixed by the pleadings, it being alleged in the bill and not 
denied in the answer.) 


A. I think I could con-truct a better mill for $20,000. I don’t 
think this mill could be sold for $5,000. 

Q. Can you produce the originals of the certified copies of your 
exhibits introduced in evidence ? 

A. I cannot; I have not got them. 

Q. Did you convey a piece of land to Mr. H. B. Campbell? And, 
if so, explain the circumstances under which the conveyauce was 
made. : 

A. I did. In the summer of 1875 I understood the Government 

was going to survey the lands at Hot Creek; and, knowing 
731 ~=that I had more land than the Government would allow me 

to buy from the Government, I informed Mr. Campbell of 
that fact, and told him I was going to file a homestead on the land 
where I lived and cultivated, and that I would sell him the agricult- 
ural land east from my house, including the arable lands and 
meadows commencing fifty feet from my house and running down 
the valley east; house marked on map “shanty.” He told me he 
would take the property and give me what my improvements were 
worth. He went and gota notary public who was living there at 
Hoi Creek, and he drew a deed from me and my wife to H. B. | 
Campbell, I think, for 160 acres of land. In describing the land in 
this deed the notary public, as I understand by the deeds, described 
the lands as running 250 rods south, when it should have been de- 
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scribed, according to our understanding—Campbell and myself—as 
running 250 rods easterly; covering the arable or agricultural lands 
in the valley easterly or squtheasterly from my house. The descrip- 
tion was a mistake., Campbell never claimed, held, or took 
732 possession of the ground which is in controversy here. He 
afterward applied fer and procured title to other and differ- 
ent ground. : . 

Our attention was afterwards called to the error in the descrip- 
tion, and the error was corrected by Campbell’s reconveying the 
land to me by deed. Campbell has not the possession thereof and 
never did have. There are no improvements on this land except 
the mill and the improvements connected therewith and never have - 
been. No portion of it was ever inclosed or cultivated. The land 
I refer to above as being in controversy is that portion of the land 
described in the Campbell deed and on the map, Def’ts Ex. A, in 
blue lines lying below—south of the middle line of sections 33 & 34. 
: = not know of the mistake in the Campbell deed until July 21, 

885. 3 


(PI’ff objects to the foregoing answer on the ground that all con- 
versations between Williams and Campbell are incompetent, and 
that the deeds themselves are the best evidence of their contents and 
of what was deeded by them.) 


733 When I abandoned the desert-land entry and applied to 

have the State select the land it was my intention to comply 

with my contract with the; New Phila. Co. and convey the land to 

that company upon payment of the consideration, and notified Mr. 
Gluyas, agent of the company, to that effect. 

Q. Did you ever authorize or procure any person to erase the 

words “ mill site” which are alleged to have been entered on the 


‘margin of list 24? 


(Objected to by pl’ff on the ground that the question has already 
been asked and fully answered.) 


A. I never did. 

Q. Did the State of Nevada or any of its officers, agents, or at- 
torneys, with your knowledge or consent or by your procurement, 
ever erase the words “ mill site” alleged to have been written on the 
margin of list No. 24? : 


(Objected to by pl’ff upon the ground that it is not alleged in any 
of the pleadings that the State, by any of its officers or agents, had 
anything to do with the erasure or any knowledge of it.) 


_ 


A. No, sir; they never did. 
Q. Did you or any one acting for you, with your knowl- 
734 edge or consent, ever represent to the plaintiff or its officers 
or clerks that there was no mill-site contest or application 
for the ground in question,? : 
A. No,sir. 
- Q. Did you or any .one’ representing you conceal or attempt to 


conceal the knowledge of that fact ? 
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A. No, sir; never. 3 

Q. Did the State of Nevada, through its officers, agents, or attor- 
neys, to your knowledge or with your consent, ever represent to the 
plaintiff or its officers or clerks that there was no contest or adverse 


application for the ground in question ? 
(Same objection as before as to the State of Nevada.) 


A. No; never. 

Q. Did the State of Nevada or any of its officers or agents or at- 
torneys, to your knowledge or with your. consent, conceal the fact 
from the plaintiff, its officers or clerks, that an adverse application 
was made for the land in question. 


(Same objection as to the State; and, further, there is no sugges- 
tion in any pleading or evidence in the case that the State had any 
knowledge of the fact.) 


A. No. 


730 All of the foregoing testimony of witness Williams was ob- 
jected to by plaintiff upon the ground that it is incompetent, 
irrelevant, and immaterial and pertinent to no issue in the case ex- 
cept the testimony relative to the erasure of the words “ mill site ” 
upon the margin of list No. 24. 
End of direct examination. 


Cross-examination: 


I have lived at Hot Creek ever since May, 1866. When the quartz 
mill was built I was at my home, about a half a mile from the mill, 
and saw it in process of erection from day to day. The mill was 
built, to the best of my recollection, in the fall of 1879, by the New 
Phila. 8S. M. Co. I presume that the New Phila. M. Co. and its suc- 
cessors under the sheriff’s deed have been in the possession of the 
mill and mill site ever since 1879, as they have had a Chinaman 
sleeping there nights; also a man nanied Gluyas, who claimed to be 
agent of the New Phila. M. Co. and of Matthiessen & Ward, its suc- 

cessors ; lived about three-quarters of a mile distant. I think 
736 Gluyas had charge of the mill and control over it. I have 
had knowledge of all these facts all these years since 1879. 

Q. Did you disclose these facts to the State or any of its officers 
or agents when you made application to the State to purchase the 
lands in controversy ? 


_(Objected to by def’t as not in cross-examination and as immate- 
rial and irrelevant. The State is not a party, and there is no charge 
of fraud upon the State, and there is no jurisdiction to try that ques- 
tion. The State is able to take care of its own contracts. Further- 
more, the State having title to the land, Mr. Williams had the right 
to purchase it, and if the land was occupied rightfully the occupant _ 
had a preferred right to buy under the laws of the State and six 
months’ time in which to show that preference; also the occupa 
tion, whatever it was, and improvements were subject and subordi 
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nate to Mr. Williams’ agreement to obtain the title in fee, and any 
attempt to hold it against him was a fraud upon that contract.) 


737 A. No; for the: reason that at the time I made the deeds 

to the New Phila. M. Co. it was understood with the agents 
of this company and myself that I was to proceed and complete the 
title to this mill-site land from the Government; that in part con- 
sideration I was to receive 5,000 shares of the stock of said New 
Phila. M’g Company. — : 

Q. With what agent or agents did you have this understanding ? 
_ A. With Prof. J. E. Clayton, who was agent and superintendent 
of the New Phila. M. Co. at that time. 

Q. Is it not a fact that the New Phila. M. Co. had become insolvent ° 
and gone out of existence and its property been sold by the sheriff 
before you made application to the State to purchase the land in 
controversy ? : 


(Def’t objects that it is immaterial whether that be so or not. 
The successor to the interest of the New Phila. M. Co., claiming the 
benefit of its contract, must carry out the stipulations of the con- 
tract on its part.) : 


A. I know nothing of my own knowledge about their acts of in- 
solvency. : 7 
Q. At what date did the New Phila. M. Co. cease active operations 
at Hot Creek ? : 
738 A. They ceased working at Hot Creek late in the fall of 
1879, to the best of:my recollection. 
Q. At what date was the company’s property sold by the sheriff 
of Nye county—about what date ? 
A. It must have been about 1880 or 1881. I believe it was about 
that time. : | 
Q. When you applied te purchase the lands in controversy from 
the State did the State or its officers or agents have knowledge of 
the fact that there was a quartz mill on the land? 


(Objected to by def’t as not being in cross-examination, and that 
it is immaterial, the State not being a party and there being no 
issue to support it.) : 


A. I have no way of knowing whether they did or not. 
Q. Did you have knowledge of this fact at that time ? 
A. Yes; and supposed that I was a party in interest, having 5,000 
shares of the stock in the quartz mill and company, as their agent. 
Gluyas informed me that as soon as they settled their troubles in 
the East among themselves they would do the thing that was right 
and settle with me: 
739 (Plaintiff moves to strike out the latter part of the answer 
as not responsive to'the question.) 


Q. Did the State select the land in controversy at your instance 
and upon your application ? 
A. I suppose they did. 
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Q. Did you conceal the fact of your application to the State for 
the lands in controversy from Matthiessen & Ward and their agent 
for more than six months after the certification of the land to the 
State ? 

A. No; I never made any concealments toanybody. I made my 
application through the State and U.S. land offices in the usual 
way, and notified Mr. Richard Giuyas, who claimed to be Matthies- 
sen & Ward’s agent, that I intended to cancel ny desert-land entry 
and make application through the State land office to complete my 
title to this mill land in controversy, and intended to carry out my 
part of the contract and stipulation with the New Phila. M. Co. 
unless they accepted of my proposition to guaranty me in my rights 
under the bonds, as testified heretofore. 

Q. After you had applied to the State to purchase the lands in 

controversy did you tell Mr. Richard Gluyas, agent of Mat- 
740 ~=sthiessen & Ward, that you had not so applied, but that you 
intended to or thought of doing so? 

A. No. After I had prepared my papers for cancellation of my 
desert-land entry, but before forwarding them, Mr. Gluyas met me 
at my gate one evening and asked me if I had cancelled my State 
desert-land entry. I.said to him, No; but intended to comply with 
my contracts and agreements with the New Phila. M. Co., and ex- 
pected them to do the same thing with me. ‘These papers were pre- 
pared at Eureka by Bishop. 

Q. You say you stipulated that your application for lands to the 
State should be forwarded to Harry Day, at Carson City, at a certain 
time? 

A. Yes, sir. 

Q. At what time was it zt be forwarded to Harry Day? 3 

A. Ina few days, when I could communicate with him. I think 
it was to be held about two or three days at Eureka. 

Q. Did you not prepare your relinquishment of your desert-land 
entry on May 20, 1882, and file it the same day in the land office at 

Eureka? 
741 A. I could not say whether it was filed in Eureka or not. It 
was not my instruction or understanding. My understanding 
was that the papers were to be forwarded to the State land office, and 
the papers returned to the U.S. local land office at Eureka; that my 
State application was to — filed in Eureka land office immediately 
after my desert-land entry cancellation was made. 

Q. Do you not know, and did you not know at that time, that an 
application to purchase land from the State must be filed in the 
State land office at Carson and not in the U.S. local land office at 
Eureka? | : 

A. Certainly ; that was our purpose in sending these papers to the 
State land office. 3 | 

Q. Did you not, ou May 20th, 1882, the day on which you relin- 
quished your desert-land entry at Eureka, make out an application 
to the State to purchase the lands in controversy, sign it. yourself, 
and on the same day forward it or have it forwarded to- the State 
land office in Carson ? 
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A. I made out the same papers on the same day and gave them 

to my attorney, Bishop, to protect my rights. 
742 Q. Do you not know that your relinquishment of your 
desert-land entry:was filed in tine land office at Kureka on 
the day you signed it? | 

A. I never knew that it was. 

; Q. What time in the day did you go to Bishop to have this 
one? : 3 

A. I consulted him in his office in the afternoon. He advised 
me what to do in the premises and agreed to complete the papers 
tne next morning. I wanted to return home early next morning, 
and went to his residenée, as it was before office hours, woke him — 
up, and found him undressed, and he prepared my papers. I paid 
him the necessary fees arid told him I would write to Harry Day, 
and for him to forward the papers and Harry Day would attend to 
this business for me at Carson City. I returned home same day, 
and never heard anything about this land matter any further until 
I was informed that the land had been listed to the State of Nevada, 

which was ten or ,twelve days or two weeks after the list- 
743 ing to the State. The notice of listing to the State was from 
Mr. Preble, the State land register. 

Q. After you had signed the written relinquishment of your 
desert-land entry and also signed your application to the State to 
purchase the lands in controversy and delivered them to your attor- 
ney to be forwarded as above stated, and after your return to Hot 
Creek, did you not tell Mr. Richard Gluyas, agent of Matthiessen 
and Ward, that you had not relinquished the desert-land entry and 
had not applied to the State for the purchase of the land, but in- 
tended to Jo so or thought of doing so? | 

Q. No. Immediately on my return to Hot Creek Mr. Gluyas 
asked me if I had filed certain applications. I said no, but I in- 
tended to, and that I interided to comply with my part of the bonds 
and contracts with the New Phila. M’g Co. and expected them to do 
the same thing with me. ‘At that time I believed that my attorney 
had not filed these papers,-either in the State or local land office at 
Eureka. Ne : 

Q. What certain applications did Mr. Gluyas ask you about? 

A. My recollection is that it was the State application for 
744 these lands which I:had before informed him I had intended 
to make. 

Q. Did you ever agree. with Matthiessen & Ward to relinquish 
your desert-land entry in their favor and allow them to complete 
the title to the millsite? - é | 


(Objected to by defendant as not being in cross-examination and 
as being immaterial.) 


A. No; I proposed a relinquishment in their favor, but they did 
not accept my terms. } 
-Q. What were your terms? 
A. That they should protect my rights under the contracts and 
bonds contained in def’t’s Exhibits 1 & 2 and guaranty me against 


= 


ee m4 


. awe ite 
oiaiaaaals . — ONE ler oa ae Pia Ae tty’ f OG TiN eae aah ae SR AS eB rah Bate eae hee toy aed PELE ew Tn QP SRB! oe ea fe 
. ae gr tae aes Ba PBs tee” Hs, ess ha ih Tart tees aap gf OOS Re ea Wise) ‘ i in apes hh ee 4 pi Nit) Le eA ade P SB ey I eR Say Sears ON + ah be allt ON a ee a 
fem Ye 2 RPA CNR AARNE ERED LER LE SALLY WSDAL LOTR He hk 7 *~ 4) Ri Ei te} ot ? wy and 1" cme GS Tie Diet: sar OE hd techs PN ADEM dat 8D, y eer : 8 ta atte Re a rik 7 
; ae aay . — : : - Vero oe coaeenteg=agk-mee~ancgemestaped caamemepecienesosaearene - 
ead 


374 JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


damages for not completing my title to the desert land, including 
the mill site. , 
Q. After you had relinquished your desert-land entry did you ever 
inform Matthiessen & Ward or their agent of that fact; and, if so, 
when? : 
A. No, sir; I never had anything more to do with them. 


The further taking of the testimony was continued until June Ist, 


1886, at 9 o’clock a. m. 
T. J. EDWARDS, Com’r. 


745 TUESDAY, June 1, 1886. 
Same counsel present. 


The witness WILLIAMs now testifies as follows on cross-examina- 
tion : | 

Q. Did you ever tell Matthiessen & Ward or their agent that the 
land in controversy had been certified to the State and that you had 
applied for it ? 

A. No, sir. 

Q. Have you any pecuniary investment in this tract of land ? 


(Objected to by def’t as being irrelevant and immaterial and not 
pertinent to any issue in the case. It does not make any difference 
whether he has expended a million dollars on the land or not a 


cent.) 


A. I consider that [ have. I have spent some money clearing 
sage brush off this land. I have also plowed and cultivated several 
acres and sowed it in wheat; made some expenditures in trying to 
get water on the land to reclaim it as a desert-land entry. I con- 
sider that under my contracts with the New Phila. S. M. Co. that I 
am entitled to 5,000 shares of its stock. I spent a considerable 
amount of money in fees to the Government of the United 
746 States and to the State of Nevada in my contracts for this 
land. I consider that the New Phila. M. Co. owes me $20,000 
on the bonds and the 5,000 shares of stock. I was bound by said 
contracts to complete these titles in fee to said lands in dispute or ‘I 
would suffer a large pecuniary loss—was liable to—besides forfeiting 
that part of my contract with the agents of the New Phila. M. Co. 
_ Q. If there are any improvements placed upon the land in con- 
troversy by you since your deed to the New Phila. M. Co. of date 
July 26th, 1879, state what they are. 

A. Well, I grubbed the sage brush off of about two acres of the 
W. 4 of the S. W. 4 of sec. 34, had it plowed and broke up, and sowed 
in wheat. 1 plowed and broke up about an acre and a half or two 
acres in another place, a part of mill-site survey, and sowed it in 
wheat; that is all. : 

Q. When did you grub the two acres of sage brush ? 

A. I think it was in the spring of 1882. It was before I cancelled 

my desert-land entry and plowed the acre and a half near tHe 
747 mill about the same time. Since my deed of July 26, 1879, 
to the New Phila. M. Co, I have made no improvements on 
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the land deeded to it. ‘I got no crop off the land when I plowed 
and sowed it because of scarcity of water that year, and for that rea- 
son I cancelled my desert- land entry and made a State application 
for said lands. 

Q. Do you know Mr. Lebbeus B. Ward, of the firm of Matthiessen 
& Ward? 

A. I have no personal acquaintance with him. I met him in 
Governor Abbett’s office, in New York city, and had a few minutes’ 
conversation with him; that is all [ know of Mr. Ward. I think 
this was about the middle of December, 1883. 

Q. At the time of your meeting Mr. ‘Ward in Mr. Abbett’s office 
and during the conversation with him you have referred to did you 
know that the lands in ray had been listed to the State? 

A. No, sir. 

Q. Did you por to compromise this matter in that conversa- 
tion for $5, 000? 

A. No, sir. 

Q. Did you propose a compromise of $4, 000 ? 

A. No, sir; I did propose a compromise or submit the mat- 

748 ter to arbitration. . I proposed to Mr. Ward and Mr. Abbett, 

his attorney, that they should give up all the agricultural 

lands at Hot Creek and I would give up my claims against the New 

Phila. M. Co. and stop all: litigation, and that they could go on with 

their milling business, or they could take the mines and the whole 

business of the district by paying me $5,000 additional or something 

to that effect and we would have no more trouble or litigation, 

which they refused to accept. This is the substance of that conver- 
sation, as near as I remember at the presence time. 

Q. Did you at that conversation inform Mr. Ward or Mr. Abbett 
that the lands in controversy had been certified to the State and that 
you had applied for them ? 

A. I did not. 

Q. Why not? 

A. For the reason that biny were as well informed as I was as to 
the status of that land. 

@ How do you know they were ? 

Mr. Ward and Mr. Abbett both informed me that they knew 
that I had made the State application for the land and had 
749 cancelled my desert-land entry. 
| Q. Did Ward and Abbett know at that time that the lands 
had been certified to the State ? 

A. I don’t know whether they did or not. 

Q. Did you inform them ' ? i 

A. I did not. 

Q. Why not? 

A. I had never been noite’ of such certification myself. 

Q. Were you not notified by Preble within two or three weeks 
after the certification that the lands had been certified to the State? 

A. Yes, sir; this was after my interview with Mr. Ward. 

Q. The lands were certified to the State in May, 1883; you were 
notified within two or three weeks thereafter ; your conversation 
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with Mr. Ward was about the middle of December, i883. Now, 
how. can it be that you did not know of the certification when you 
had your conversation with Mr. Ward ? 

A. Well, Iam mistaken as to being notified. The first notifica- 
tion I ever had about this matter was after I left New York and went 
down to Washington and after I had this conversation with Mr. 
Ward. The State land agent, Mr. Merrill, informed me that this 

land had been certified to the State of Nevada, and after ny. 
750 ~=—return home from New York I found a letter from Mr. Preble 

notifying me of that fact. This was about the last of De- | 
cember, 1883. I left home to go to New York about the first of ~~ 
December, 1883. 

Q. When in Washington in December, 1883, were you in the office 
of E. C. Ford, your attorney ; and, if so, did you have any conversa- 
tion with him about the lands in controversy being certified to the 
State? 


(Defendant’s counsel abjects to this line of testimony of notification 
of the certification of the land in controversy. Such knowledge 
could easily have been obtained, as the matter is a subject of public ! 
record, and with ordinary diligence such information could have 
been obtained, and was of equal accessibility to every person, inter- 
ested or otherwise.) 


A. Yes. 
2 What was the conversation? — 
. We spoke of what Merrill told me, that my State land appli- a 
a had been accepted and listed to the State of Nevada. That 
is about all. 


(Witness is here shown Plaintiff's Ex. No. 5.) : | 


7ol Q. Did you send this telegram from Washington ? | 
A. I did. 

Q. What did you mean by the telegram ? 

A. My wife telegraphed me while in Washington that my State | 
land application was all right; that there were papers from the State | 
land office waiting for me. I supposed they were papers for me-to 
sign to complete my contract with the State for this land, and that . 
I had to comply with my part of the contract with the State or else 
I would forfeit my rights. As Mr. Day had acted for me before in 
land matters,and knowing Mr. Day was frequently from home, 
hence my telegram to Gov. Adams or Mr. Garrard. 

Q. Did you not know that you had ninety days in which to sign 
this contract with the State ? 

A. I did not until after my return home and was notified of that 
fact by Mr. Preble. 

Q. Did you receive this telegram from your wife while in Wash- 
ington ? 

A. Yes, sir; just before I left for home. 

Q. Did you show this telegram to Mr. E. C. Ford and talk with 
him about it? 

A. I did. 
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(Witness here identifies certified copy of deed from Williams & 
wife to Campbell, dated August 9, 1875. It is now offered in evi- 
dence by plaintiff, hereto annexed, and marked Complainant’s 

752 Exhibit R.) | 


Q. Did Campbell redeed to you a portion of the land mentioned 
in Exhibit R in September, 1885, the portion redeedéd being a part 
of your homestead ? 

A. Yes. 


(Witness identifies certified copy of deed from Campbell to Wil- 
liams, dated November 15, 1875, which is now offered in evidence, 
hereto annexed, and marked Complainant’s Exhibit S.) 


Q. When was this deed executed ? : 

A. -In July or August, 1885, I think. The paper shows that it was 
acknowledged September 28th, 1885. 

Q. Why was the deed dated back -ten years? 

A. For the reason that: when my wife and myself made a deed to 
Campbell for certain lands in Hot Creek, in August, 1875, before 
these lands were surveyed by the Government, we did not know 
where the Government lines would run or fall, so we deeded him 
lands east of our house, where we were then living, commencing 50 
feet east of our residence. When the Government surveys were 

made the line fell west of the house instead of the east 
753 and left my residence standing on the S. E. } of the N. E.4 

of section 33, and a part of this tract had been deeded to 
Campbell before the publicsurveys were made. So I notified Camp- 
bell of that fact and told him I had to have this“ forty ” to complete 
my homestead entry, and offered him in consideration the note for 
$3,000 which he was to pay me for his deed, in consideration of his 
giving up his claim to this ground, which he agreed to do, and we 
destroyed the note in consideration of that agreement. We did not 
consider it necessary to take any deed from Campbell at that time, 
which he had agreed to give up to me for the cancellation of that 
note. I filed my homestead elaim in the U.S. land office five or 
six months afterwards, or longer,and Mr. Campbell filed a pre-emp- 
tion claim a long time afterwards to the east and north of my home- 
stead entry,and never has claimed or pretended to claim any of the 
lands in Hot Creek except his pre-emption claim to the north and 
east of my homestead entry. 

Seven or eight years after I had filed my homestead entry and 

had lived on and occupied the same, and after I had made my 
754 ~~ final proofs to the Government to complete my homestead 

entry, as required : by law, these men, Matthiessen & Ward, 
through their agent, Gluyas, set up a contest against the completion 
of my homestead entry,.and set up this Campbell deed of August, 
1875, as a reason why I should not be allowed to complete my home- 
stead entry. As Campbell had long before given up this land, had 
never filed any claim to the land in tue Government land office, nor 


-anywhere else, and did not pretend to claim it, he requested Mr. 


Ernst to draw me a deed from him to me for this land or. for any 
48—157 : | 
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lands embraced in my original deed to him and not included in his 
pre-emption entry, and we explained the whole circumstances of the 
former deed and thecancellation of Campbell’s note for the same. Mr. 
Ernst drew the deed covering this part of that forty acres which was in- 
cluded in my former deed to Campbell, and dated it back, as nearly as 
he could, to the time of this agreement of Campbell with myself and | 
wife, when the note was destroyed, and, there being no officers “| 
755 near Hot Creek to acknowledge this deed from Campbell to 
me, Mr. Campbell requested Mr. Ernst to sign this paper as a 
subscribing witness and to take it to Belmont, acknowledge it, and 
have it put on record. This is the history of the whole business. 
Q. I understand that in August, 1875, you made the deed to 
Campbell for 160 acres of land; that he gave you therefor his note 
for $3,000 ; that about November, 1875, in consideration of Camp- 
bell’s deeding back to you all that portion of the S. E. } of the N. 
E. } of sec. 33 which was embraced in his deed, you destroyed the 
note, but that the deed was not actually executed until the year 
1885. Is this correct? | | 
A. Yes, sir. 
Q. You say Matthiessen & Ward contested your homestead entry. 
Did they not-claim to own by purchase a tract of land known as the 
Joslyn property, in the S. W. tof the N. E. } of sec. 38, and did they 
not contest it upon that ground ? 

A. They did set up a town-site claim and various other claims ) 
against my homestead entry. s 
Q. What other claims? | 

A. This Campbell deed for one and the Donahue bonds for : 
another. 
Q. What were the Donahue bonds? ; 
756 A. It wasan agreement entered into between Donahue and 
myself before the public lands were surveyed by the Gov- | 
ernment, which was abandoned by us, said agreement being for the : 
purchase of certain lands, a portion of the lands falling within the 
lines of my homestead after the survey. Matthiessen & Ward 
claimed to have purchased this agreement or bond from Donahue. 
These were all the grounds that I remember upon which they con- 
tested ny homestead. 
2. ~ Geo. Ernst your brother-in-law, and is he a surveyor ? | 
. Yes. 
Q. In your homestead contest did Ernst, for you and at your re- 
quest, survey and make a map of your homestead and some adja- 
cent lands? 
A. Yes, sir. 


(Witness identifies certified copy of map, which is offered in evi- 7 
dence, attached hereto, and marked Complainant’s Exhibit T.) 


Q. Are the black dots or spots in the northeastern portion of the 
S. W. 4 of N. E. 3 of sec. 33 intended to represent houses in the town _ 
site which was made a ground of contest in the matter of your home- 


stead entry ? : 
A. Yes. | +> 
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757 (Witness here identifies map as showing his homestead 

entry and the H. B. Campbell pre-emption entry or patent, 
with approximate correctness, which is now offered in evidence, 
hereto attached, and marked Complainant’s Exhibit U.) 


ea about what date did you make your homestead applica- 
tion ¢ : 

. To the best of my recollection it was in December, 1875. 

. When did you prove upon your homestead ? 

. I think it was in 1882 or ’3. 

. When did Mr. Campbell make his pre-emption filing? 

. To the best of my recollection it was made some time in 1876. 

When did Mr. Campbell prove upon his pre-emption claim ? 

. I don’t remember the date. I think it was in 1876 or ’7; don’t 

remember. 3 : 
Q. In making final proof on your homestead claim and final proof 

upon Campbell’s pre-emption claim did not you and Mr. Campbell 

make the same house do duty in proving up both claims, each of 

you swearing in turn that the. house was the property of the 

758 other and standing upon the lands of the other? 

A. Yes, for the reason that this is a large building, standing 
‘northeast and southwest, which we—Campbell and myself—had 
partially constructed before the public surveys were made. When 
the lines were run by the surveyors they told me that the line ran 
through the northeast corner of our building and through the cor- 
ral, cutting our improvements in two. Campbell afterwards rented 
the land marked on Complainant’s Ex. T. in extreme southeast 
corner of N. E. + of section 33, corral and frame stable, and black 
dots in said corral, to N. S. Trowbridge, giving him a written lease 
of the same for five years, believing the east line of sec. 33 ran 
through the house, corral, and improvements, leaving these black 
spots in corral in Campbell’s pre-emption tract and the other part 
of the buildings on my homestead. When Campbell ‘proved up I 
was called as a witness, and I testified to his improvements and said 
that Campbell had partially contributed to the erection of the stone 

building on the land, or words to that effect, and also corrals, 
759 fences, and other improvements, believing at that time that 

the Government line ran through and cut those improve- 
ments in two, and we so believed for a long time afterwards. In 
1879 Geo. Ernst, a surveyor, of Nye county, showed me where the . 
line did run, and told me my improvements—that is, my house— 
was 200 feet inside the line, leaving these lands that Campbell had 
leased to Trowbridge just inside of my homestead entry and on my- 
side of the line, including the corral and improvements. There 
were five or six persons: in the surveying party, and they all or 
nearly all told me that the line ran through the northeast corner of 
the stone house and through the corrals; particularly a man named 
Gould told me so, and also the chainmen. I think Gould is now 
dead. I do not know whe the chainmen were. This stone house 
is near the southeast corner of the N. E. + of sec. 33. As I remem- 
‘ ber, the survey was made in the latter part of August, 1865. At 
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that time I was living in the house designated on the maps in evi- 
dence as “ Williams’ dwelling ” or Williams’ house, near the 
760 northwest corner of S. E. + of N. E.} of sec. 338. At the time 
I made my homestead proof I had moved down to what is 
known as the stone house, in the S. E. corner of the N. E. 4 of sec. 


33, and I had found out the mistake that the true line ran more‘ 


than 200 feet east of the stone house, and the buildings and corral 
were all on my homestead entry. 

Q. Was this party of surveyors you speak of who told you the 
east line of section 33 ran through the N. E. corner of the stone 
house the same party of Government surveyors who in fact sur- 
veyed and run the line more than two hundred feet east of the 
house and established a quarter-section corner aimost directly east 
of and opposite to your house and more than 200 feet from the 
house ? 

A. Yes. I was not present when the lines were run. .When the 
surveyors returned to their camp I asked them where the lines run 
which they ran through the lower part of the field that day, and 
they said, Across the lower corner of your field and through your 

corrals ; and they told me they cut the stone house in two and 
761 ~— chained to the northeast corner of the building. That is all 

that was ever said about it. I think Mr. Jenkins and Mr. 
Gould both teld me about it. | 

Q. In your direct testimony you stated that Matthiessen & Ward 
had brought suits against you for the purposes of blackmail. Have 
they ever brought any suit against you or instituted any proceed- 
ing except to obtain or hold possession or procure the final title to 
lands and property which they had bought and paid for ? 

A. I think they have. } 


Q. Name the suit or proceeding not brought for the purposes 


mentioned in the last preceding question. 

A. This damage suit pending in the U.S. circuit court for this 
district for $55,000 on the Campbell deed I believe to be such a suit. 
Their contest against my homestead on the Donahue claims I be- 
lieve their agents know to be fraudulent, and I believe they are 
fraudulent. Matthiessen & Ward never paid me any money. : 

Q. Is not the damage suit a suit growing directly out of your at- 

tempt to defeat their mill-site application by applying to and 

762 contracting with the State of Nevada for the lands im con- 
troversy ? 

A. I never attempted to defeat their mill-site application. 

_They are trying to defeat my State land application, I believe, for 

the purpose of defrauding me out of my rights as stipulated in my 

en and subsequent agreements with the agents of the New Phila. 


Witness here identifies complaint in case of Franz O. Matthiessen 


and Lebbeus B. Ward against J. T. Williams, pending in U. S. cir- — 


cuit court for this district, as the complaint in the suit which he 


says was brought for the purpose of blackmail; also the demurrer — 


to the complaint in same case. Certified copies of said complaint 
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and demurrer are now offered in evidence, hereto annexed, and 
marked Complainant’s Exhibits V & W, respectively, for the pur- 
pose of showing that the suit is based upon the laches, fault, and 
fraud and alleged fraud of defendant concerning the title to the 
mill site on the lands i controversy.) 


Q. Was not Matthiessen & Ward’s contest of your homestead ap- 
plication, so far as it was based on the Donahue bond, a con- 
763 test growing out of certain rights and privileges which you 
had bonded and contracted to Donahue, and which Donahue 

had sold and assigned to Matthiessen & Ward? 

A. Yes; but which contracts and bonds had not been complied. 
with and had been cangelled long before these bonds and pretended 
rights had been purchased by Matthiessen & Ward’s agent, Gluyas, 
from said Donahue. Donahue has testified under oath that he noti- 
fied said agent, Gluyas, that he did not consider these bonds and 
contracts of any value; that he had released me long prior to his 
sale of the bonds to Matthiessen & Ward, but that if he, Gluyas, 
wanted them he could have them for whatever he thought they were 
worth. : 


(Plaintiff moves to strike out the last portion of the answer upon 
the ground that it is not responsive to the question and is incom- 
petent.) : i 


Q. At the homestead’ contest did not Matthiessen & Ward claim 
that the conditions of the bond had been complied with, and that 
the bond had not been cancelled, and that the rights and privileges 

named in the bond were of great value? . 
764 A. I don’t know what pretensions they have made or set 
up in relation to-these bonds. I only know this bond was 
offered in evidence among other papers before the Eureka land office 
when they contested my homestead entry. | 

Q. At the contest did not Matthiesson & Ward make the Donahue 
bond one of their grouuids of contest? | 

A. Yes. 

Q. Is the homestead contest yet finally decided ? 

A. Not that I know of. I have won it three times before the De- 
partment, and they got it back to the Eureka land office on per- 
jured and false affidavits for the alleged purpose of taking addi- 
tional testimony. 


- (Complainant moves fo strike out the last portion of the answer 
upon the ground that it is impertinent and scandalous.) 


- 


End of cross-examination. 


Redirect examination: 


Q. When you were in Gov. Abbett’s office, in New York, did you 
then know this land had been certified to the State? ) 
A. I did: not. 
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Q. At the same interview in Gov. Abbett’s office did you 

765 not offer to submit this whole controversy to the arbitration 

of the Hon. Thomas Wren, of Eureka, who had been the at- 
torney for Matthiessen & Ward? 

A. I don’t remember that I did make them that proposition at 
that time. I had previously made their agent, Gluyas, that offer 
time and again; that we would put Mr. Wren under oath and sub- 
mit the whole matter to him and abide by his decision, which prop- 
osition he refused to accept. I then proposed, and proposed to Mr. 
Ward in New York, that if he did not think I was right that I 
would leave it to arbitration to any three business men or anv three 
district judges in the State; that I would choose one and they the 
other, and the two so chosen could select a third man, and we would 
submit our papers and contracts to them, and I would abide by 
their decision in the matter. I also made the same proposition to 
their agent, Gluyas, which proposition both Ward and Gluyas re- 
fused. 

Q. Were not the Donahue bonds and contracts used in former 

contests on vour homestead application? If so, how often ? 
766 A. They have been used twice, I believe, on the first con- 

test and on the rehearing. : The first contest was in 1883— 
don’t remember date—and the rehearing was in 1884. 

Q. Did not Donahue testify at the first contest of your homestead 
application that he had no interest whatever in the bonds and con- 
tracts made by you to him, and did he not make a separate affidavit 
to that effect ? 

A. Yes, to both branches of the question. 

Q. Did you notify Gluyas that Donahue had no interest in said 
bonds and contracts? | | 

A. Frequently in: conversation. 

Q. Are you now ready to comply with all the contracts and agree- 
ments which are the subject of this controversy upon the compli- 
ance of the other parties thereto ? 


(Objected to by plaintiff upon the ground that the question has 
already been once propounded and fully answered, and upon the 
further ground that there are no contracts and agreements in this 
controversy to which the Government is a party or in any way con- 
nected with.) 


A. Yes. 


Recross-examination : 


767 Q. What matter did you ever offer to submit to arbitration 
and between what parties was it to be arbitrated ? 
A. The whole matter in dispute between the New Phila.’S. M. Co. 
or its successors and myself. 


Q. What matter was in dispute between you and the purchasers 


at sheriff’s sale of the New Phila. Co.’s quartz mill? 
A. I claim certain rights in the property as stipulated in my bonds 
and contracts with the agents of the New Phila, M. Wo. 
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Q. What rights did you claim in the quartz mill after it was sold 
at sheriff’s sale? 

A. I always claimed that the New Phila. M. Co. or its successors 
or agents had never complied with the terms of certain bonds and 
subsequent contracts with me in relation to this mill, in not deliver- 
: ing me 5,000 shares of its stock and in not paying me $20,000 in 
a money, as agreed between me and its agents in the bonds and sub- 
| sequent contracts. . 

Q. Was the quartz mill as a quartz mill an incorporated company, 
and did it have any shares, and did the quartz mill ever owe you 
Be $20,000 ? , 

| 768 A. I don’t know of my own knowledge whether it was a 

| corporation or.not. I have been informed that it belonged 

to a corporation—the. New Phila. M’g Co. It was always claimed 
| and managed by the agents of said company, and I have understood 
| that it was sold by the sheriff of Nye county for debts of the 

: company. : : eee 

Q. Did the purchasers of the quartz mill at sheriff’s sale ever owe 
you or ever agree to pay you on any account the sum of $20,000 or 
any other sum ? 

A. No. Their agent, Gluyas, informed me that these men, Mat- 
thiessen & Ward, who: were stockholders in the New Phila. M. Co. 
were having trouble in New York—the treasurer of said company, a 
man named Smith—and as soon as they succeeded in freezing these 
parties out in New York they would settle with me and do what was 
right and go to work. : 


(Plaintiff moves to strike out all of the answer after the word No 
upon the ground that it is not responsive to the question and is in- 
competent.) : 


Q. Be kind enough. to answer this question plainly and without 
i evasion. What interest or title did you claim or have in the 
769 quartz mill of the New Phila. M. Co. after it had been sold by 
the sheriff of Nye county on executions against the com- 


any ? 
é ze I believe, sir, that I had a right to my 5,000 shares in the New 
Phila. M. Co., as covenanted in these bonds and subsequent agree- 
ments; that I had a right to complete my titles to this Jand in fee 
from the Government, as stipulated in my bonds and subsequent 
agreements with the agents of the New Phila. M. Co., as I had served 
a written notice on the agent of this New Phila. M. Co. and the agent 
of Matthiessen & Ward long before. any attachments or suits had 
been commenced against this company and its agents for the sale of 
this property ; that the company had forfeited all its rights to any 
land deeded to them by: me under its bonds and subsequent agree- 
ments, and for them not to remove any property from the premises ; 
that I did not consider that they had any right to sell my rights by 
sheriff’s deed or any other deed, as they had not complied with their 
contracts with me, as stipulated in said bonds and subsequent con- 


tracts. . | 
Q. Had you not, long before the sheriff’s sale of the quartz mill, 


— 
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deeded the land upon which the mill was built, first to H. B. 
770 Campbell and afterwards to the New Phila. M. Co., as per 
deeds in evidence ? 

A. Yes, in the manner before explained, provided the mill site is 
on the Campbell tract. 

Q. Did Matthiessen & Ward ever do any business in Nye countv 
or have'an agent there before their purchase of the quartz mill at 
sheriff’s sale? 

A. I don’t know. 

Q. Did you ever at any time make an offer to the Government or 
any of its officers or agents to submit any matter or controversy to 
arbitration to which the Government was a party, or. did you ever 
offer to submit any of the issues made by the pleadings in this case 
to arbitration ? 

A. No. 


End of recross-examination. 


Witness recalled for further redirect examination: 


Q. Did you have an understanding with your attorney, Bishop, 
that the relinquishment of your desert-land entry should not 
be filed in the U.S. land office at Eureka until it was known that 
your application to purchase the land from the State had been re- 
ceived by the State land office at Carson ? 


771 (Objected to by plaintiff upon the ground that any under- 

standing had between defendant and his attorney is incom- 
petent evidence in tliis case, it not being shown that plaintiff was a 
party to the understanding.) 


A. Yes. 
Q. Was the man Richard Gluyas, who is named in the testimony, 


present at Eureka when you were consulting with your attorney 
and considering the matter of your relinquishment of your applica- 
tion? 

A. Yes. 

Q. Was he then aware of your intention to relinquish your desert- 
land entry and apply to the State to purchase ? 

A. I don’t know. I notified him some time before this that I in- 
tended to make such a change, unless he accepted my proposition 
to guaranty me in my rights, as before mentioned. 

Q. How came Richard Gluyas to ask when you returned:from 
Eureka if you had relinquished your desert-lanét entry? Did he 
know you had gone to Eureka for that purpose? | 

A. I don’t know why he asked me that question. I had notified 

him that I was going to Eureka for that purpose. 
772 Did you return to Hot Creek from Eureka on the same 
day your attorney prepared your application to pargnese the 
land from the State ? 3 


A. Yes. 
Q. What is the distance from Eureka to Carson, wail how long 


does it take a letter to reach Carson from Eureka ? 
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A. The distance is 402 miles. It takes a letter two days to reach 


Carson. 3 


Cross-examination : , 


Q. How far is it from Eureka to Hot Creek ? 

A. About 80 or;90 miles. 

Q. You have already testified that you awoke Mr. Bishop early 
in the morning and prepared your papers and returned to Hot 
Creek the same day, and upon your arrival home met Mr. Gluyas 
at your gate and had a conversation with him concerning the re- 
linqguishment of your desert-land entry and your application to the 
State for the lands in controversy. Explain how this could be if 


. Gluyas was in Eureka when you were consulting with Bishop and 


preparing the papers? 
773 A. Mr. Gluyas was in Eureka when I was there and while 

I was consulting Bishop and making preparations for this 
cancellation and State-land entry. He left for home the day before 
I did. Mr. Bishop had prepared these papers ready for me to sign, 
and I wanted to return on the stage and waked Mr. Bishop up, as I 
have detailed before. There was atthis time, I believe, a daily stage 


from Eureka to Hot Creek. 
| JOS. T. WILLIAMS. 


Acknowledged by said Williams to be his signature and his tes- 
timony. , : 


Attest : : T. J. EDWARDS, Com’. 


Defendant now offers in evidence an act of the Legislature of the 
State of Nevada entitled “ An act to provide for the selection and 
sale of lands that have been’ or may hereafter be granted by the 
United States to the State of Nevada,” approved March 5, 1873; 
also an act of the Legislature of the State of Nevada entitled ‘‘ An 
act fixing the price of lands within the limits of the Central Pacific 
railroad grant, and' requiring applicants to pay U. S. land office 

fees; also defining the amount of land allowed to each ap- 
774  plicant and in relation to issuing patents and the purchase of 

township plats, and authorizing the State land register to 
perform certain dutiés,” approved March 3d, 1881; and also an act 
supplementary to an act entitled “ An act to provide for the selec- 
tion and sale of lands that have been or may hereafter be granted 
by the United States to the State of Nevada,” approved March 5, 
1873, and repealing the act in reference thereto, approved February 
29, 1879, approved March 7, 1881; which said three acts are respect- 
ively marked Defendant’s Exhibits No. 4, No. 5, and No. 6, and are 
as follows, to wit: | 


DEFENDANT’S EXHIBIT No. 4. 


The people of the State of Nevada, represented in senate and 
assembly, do enact as follows: 

SxctTion 1. For the purpose of selecting and disposing of the lands 
that bave been or may hereafter be granted by the United States to 
49—157 
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the State of Nevada, including the sixteenth and thirty-sixth sec- 
tions and those selected in lieu thereof, in accordance with the 
terms and conditions of the several grants of land by the United 
States to the State of Nevada, a State land office is hereby 
775 created, of which the surveyor general shall be, and is hereby, 
made ex officio land register. He shall, as such land register, 
be required to give bonds in the sum of ten thousand dollars for the 
faithful performance of his duties, which bonds shall be approved 
by the Governor and filed in the office of the secretary of state. 
The land register shall keep his office at the seat of government, 
and the same shall be kept open on all legal days between the hours 
of ten o’clock a. m.and four o’clock p. m. for the transaction of 
business. 

Sec. 2. The register shall procure one copy of each township plat 
of the public surveys now approved or that may hereafter be ap- 
proved by the proper United States authorities, unless the same 
shall have been previously obtained: Provided, That the cost of 
the same shall not exceed eight dollars each and shall be made 
upon drawing paper. He shall keep a record of all applications 
and of all lands which have been or may hereafter be approved to 
the State and of all lands which have been sold by the State, which, 

together with all plats, papers, and documents relating to the 
776 business of his office, shall be open to public inspection dur- 
ing office hours without fee therefor. : 

Sec. 3. The register shall furnish within a reasonable time a copy 
of the plats of townships within any county to the county surveyor 
of such county, to be used by him in furnishing such information 
as the register may require of him concerning the lands within such 
townships, and all lands sold by the State shall be reported by the 
register to the county surveyor of the county in which such lands 
are situated, and said surveyor shall immediately mark the same 
upon the township plat in his office in accordance with the instruc- 
tions of the register and said county surveyor shall keep such plats, 
subject to the inspection of all persons interested in examining the 
same on all legal days during office hours. : 

Whenever a county surveyor shall have knowledge of any tract 
or tracts of Jand within his county subject to selection by the State, 
and which for any cause may appear to him to be of special value 
to the State, he shall report the same to the register, describing such 
location, with reference to the Government surveys, by legal subdi- 

visions, and he shall state fully and definitely in such report 
7717 ri reasons for considering such tract or tracts of special 
value. , | 

Sec. 4. The minimum price of all lands embraced in this act not 
included within the twenty miles Central Pacific railroad limits is 
hereby fixed at one and one-fourth dollars per acre in currency, 
and the minimum price of all lands within said twenty-miles limit 


is hereby fixed at two and one-half dollars per acre in currency; but 


the board of regents of this State shall have power to fix a higher 
price per acre upon any of said lands not settled upon or applied 
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ne by individuals prior to the date of such higher price having been 
xed. 

Sec. 5. All lands to which the State has acquired title, except those 
specified in section ‘seven of this act, when in the opinion of the 
board of regents it shall be advisable for the interests of the State, 
shall be advertised by the register as being subject to sale at the 
minimum price, unless a higher price shall have been fixed there- 
upon by said board, and if a higher price shall have been fixed, 
then at such higher price; and such notice shall specify that such 
Jand may be purchased at the price stated at any time within six 

months after the date of such notice, and if not purchased 
778 within such specified time the board of regents may reduce 
the price, provided they do not reduce it below the minimum 
price, and the register thereupon shall readvertise the same at such 
reduced price. 3 

Src. 6. All applications to purchase lands shall be made in writ- 
ing to the land register and shall:be signed by the applicant, his or 
her agent, and shall designate, in conformity with the United States . 
survey, the tracts of land applied for, number of acres, price per 
acre and amount necessary to purchase such land, and the section 
of this act under which the applicant wishes to purchase ; also resi- 
dence, post-office address, and county in which such land is located. 

Sec. 7. Upon the application of any person to purchase land not 
previously selected by the State the land register shall certify to the 
State controller that such person is entitled to apply for the land, 
describing the same as in the application, which shall accompany 
said certificate, and such certificate shall state the amount necessary 
to purchase said land.: The controller shall thereupon issue his order 

directing the State treasurer to receive from such applicant 
779 said amount, placing the same into the State school fund, and 

upon such payment being made the treasurer shall issue his 
receipts in duplicate, describing the land applied for, and he shall at 
the same time enter in his abstract of applications the name or 
names of the person or persons so applying, number, description of 
land, date of receipts, and amount paid by the applicant. 

Upon the return of the application with the treasurer’s receipt to 
the land office the register shall file the same, which shall complete 
such application. Whenever purchase can be completed in whole 
or in part upon land thus applied for the land register shall certify 
the same to the controller and treasurer each, and shall at once pro- 
ceed to perfect the sale. Upon thus certifying to the treasurer the 
register shall surrender the treasurer’s receipt therewith issued on 
payment made by applicant, the duplicate receipt becoming null 
and void on the completion of such purchase. Should the con- 
troller, upon the receipt of such certificate, find that any payment 
had been wrongfully apportioned he shall issue his order directing 
the treasurer to transfer such amount to its proper fund. If, from 

the non-approval of the land to the State or other cause, the 
780 contemplated sale cannot be perfected in whole or in part 
then, upon the'demand of the applicant, the land register 
shall certify to the controller that such applicant is entitled to the 
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amount paid by him or her from the non-approval or other cause, 
as the case may be, and the controller shall draw his warrant upon 
the State school fund for the amount due such applicant, and the 
same shall be paid by the treasurer. The land register shall at the 
same time certify in like manner to the State treasurer of the non- 
approval of such land, returning the receipt filed in his office by 
such applicant, the duplicate receipt becoming null and void. 
Upon the application of any person for the purchase of land not 
previously selected by the State, when such application is accom- 
panied by the treasurer’s receipt, the land register shall serve the 
surveyor of the county in which such land is situated with a written 
notice of such application to purchase, and said surveyor shall post 
the same conspicuously in his office for the period of sixty days 
from the date thereof. 


Sec. 8. Upon the application of any person or persons for the 


purchase of land after the State has obtained title thereto, should 
such person or persons be entitled to purchase, the land register 
shall certify the same to the controller. Said certificate shall 
781 be accompanied by such application as provided in section 
seven of this act; whereupon the controller shall issue his 
order directing the treasurer to receive the amount necessary to pur- 
chase such land, placing the same in the fund specified in the order. 
Upon payment being made by applicant the treasurer shall issue 
his receipt for the same, and on return of said application, with the 
receipt, to the State end cffice the register shall thereupon file the 
same and perfect such sale. | 
Sec. 9. In addition to the mode and manner of sale of the lands 
belonging to the State, the State register is hereby further empow- 
ered to sell and dispose of any agricultural or grazing lands, payable 
in installments, as hereinafter specified—that is to say, with any 
party or parties wishing to purchase lands-under the provisions of 
this section, and who shall have made proper application therefor 
and duly established his, her, or their right to purchase under the 
provisions of this act, the State register is hereby authorized and 
required to enter into contract to sell such Jands at such price as 


the same may be valued for the time being by the proper authority, 


payable as follows, to wit, one-fifth of the amount to be paid at the 
time of contract and the balance in nine equal annual 
782 installments, with interest at the rate of ten per centum per 
annum, payable annually upon all deferred installments; 
provided the purchaser, his or her heirs or assigns, may at any time 
prior to the maturity of such contract make full payment. Al] such 
contracts shall be entered into in writing with the party or parties 
so purchasing, in which the conditions shall be distinctly expressed 
that upon failure to pay the principal and interest thereon as stipu- 
lated the said land shall immediately and unconditionally revert to 
the State and be thereafter subject to sale in the same manner and 
under the same conditions as though nosuch prior contract and sale 
had been made. : 
It shall be the duty of the register to certify each sale and the terms 
thereof to the State treasurer, and the register shall at the same time 
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certify to the controller the amount necessary for the first payment 
and for each succeeding payment until full payment shall have 
been made, and the controller, upon the receipt of each such cer-— 
tificate, shall issue his order to the treasurer, as in section seven of 
this act, and upon payment being made by the applicant of the 
amount specified in the order the treasurer shall issue his re- 
. ceipts in duplicate, and when full payment shall have been | 
783 made patents shall issue to the purchaser, his or her heirs or 
assigns, as provided for in section thirteen of this act: Pro- 
vided, That no timbered lands shall be sold unless the whole pur- 
chase price shall be paid at the time of application. 

Sec. 10. The holder of any unlocated land warrant of this State 
heretofore issued shall have the right to use the same in payment 
for lands which he or she may desire to purchase from the State, 
and any person holding any of said warrants for one hundred and 
sixty acres or less, at the rate of two and one-half dollars per acre, 

| shall be allowed to surrender the same-to the State treasurer in full 
payment for double the number of acres expressed therein of land 
valued at one and one-fourth dollars per acre; and upon the sur- 
render of such land warrant to the controller by the treasurer, prop- 
erly endorsed, the controller shall draw his warrant upon the State 
school fund in favor of the State treasurer for the amount of said 
land warrant. | e 
Sec. 11. The State treasurer shall render to the State controller a 
true and correct statement of the amount of special deposits on 
hand made by applicants for the purchase of State lands, and 
784  thecontroller shall thereupon order the same to be trans- 
ferred from the special-deposit account to the State school 
fund. All moneys hereafter paid into éo treasury on land shall be 
paid in on an order from ;the controller, and all moneys refunded 
to applicants shall be drawn out upon warrant issued by the con- 
troller upon the treasury,.as provided in section seven of this act. 
All purchases to be completed or amounts to be refunded upon spe- 
cial-deposit receipts issued by E. Rhodes, defaulting treasurer, and 
still. outstanding, shall be disposed of in the following manner: 
Whenever purchase can bé completed in part or in whole upon land 
thus applied for the land register shall perfect such sale, surrender- 
ing to the eontroller the treasurer’s receipts issued by said E. Rhoades, 
with his certificate of the completion of such sale, and the controller 
Tr shall receive and file the same in his office as vouchers. The regis- 
i 


ter shall at the same time also certify such sale to the treasurer; and 

Le whenever, for non-approval of the land to the State or other cause, 

L the contemplated sale cannot be completed, the land register shall 

surrender to the controller: said special-deposit receipts, with a cer- 

tificate that said applicant: is entitled to the amount paid, and the 

+ controller shall thereupon file such receipts and certificate in 

: i? 785 . his office as vouchers, drawing his warrant upon the proper 

t fund for said amount, and the treasurer shall pay the same. 

' The land register shall at, the same time certify the the non-approval 
‘g in like nanner to the treasurer. | 

me ee Sec. 12. An occupant or party in possession shall have a preferred 
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right to purchase not exceeding three hundred and twenty acres of 
land, at the minimum price, for the period of six months after the 
date of approval to the State of the lands occupied or possessed by 
him or her, and when two or more persons claiming a preferred 
right by reason of occupancy or possession apply to purchase the 
same lands the register shall certify such applications to the district 
court of the county in which such lands are situated and notify the 
contesting applicants thereof. The judge or court shall then ap- 
point a commissioner in the vicinity of the land so in dispute to take 
and report to such court all the testimony of the parties in the case. 
The contest shall then be tried and determined as ordinary actions 
in said court, and when so determined shall be certified to the reg- 
ister, who shall proceed thereafter with the successful contestant in 

the same manner as if he alone had applied in the premises; 
786 _ provided that all costs attending such contest shall be paid by 

the parties litigant, as the court or judge may determine; and 
provided further that a preferred right shall be based upon occu- 
ony or possession dating prior to any application to purchase the 
and having been filed with the register. When two or more per- 
sons, neither claiming a preferred right, apply to purchase the same 
lands the first applicant shall be allowed to purchase. 

Src. 13. No person shall be allowed to purchase more than three 
hundred and twenty acres of land from the State under the pro- 
visions of this act. 

Src. 14. It is hereby made the duty of the register to select as 
portions of the several grants of land to this State all land for which 
money has been deposited under the provisions of section seven of 
this act, and whenever he shall have knowledge of any tract or 
tracts of land within the State which for any cause may appear to 
him to be of special value and subject to location by the State he 
may select the same and, if necessary, by and with the advice and 
consent of the board of regents, instruct the county surveyor of the 

county wherein such land is situated to survey such lines and 
787 make such examination as may serve to indicate the proper 

location and true character and quality of ‘such lands, and 
said county surveyor shall, without delay, proceed to make such 
survey or examination and shall report the same to the register in 
accordance with such instructions as he may have received, and for 
such services he shall receive such sum as the board of regents may 
allow, and for the fatthful performance of such service of county 
surveyor shall be liable upon his official bond. 

Sec. 15. The title of the State to any lands sold under the provis- 
ions of this act shall be conveyed to purchaser or to his or her heirs 
or assigns by patents, free of charge, in such form as the attorney 
general and register shall jointly-prescribe, to be prepared by the 
register, signed by the Governor, and shall have the great seal of 
the State affixed by the secretary of state, and shall be counter- 


signed by the register, and the secretary of state and the State reg- 


ister shall each keep a record of the patents issued. ; 
Ste. 16. The State register shall be entitled as such register to 4 


f 


assembly, do enact as follows: 
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salary of two thousand six hundred dollars per annum, to be 
788 paid. quarterly, and he is hereby authorized to appoint a dep- 

uty, who shall be entitled to a salary of three thousand dol- 
lars per annum, to bé paid monthly. The controller of State shall 
at the end of each month draw his warrant upon the State treasurer, 
in favor of said deputy, for the amount of his compensation then 
due, and the State treasurer shall pay the same out of any money 
derived from the sale-of land. 

Sec. 17. All funds derived from the sale of lands under this act 
shall be invested in interest-bearing bonds of the State or of the 
United States, as required by section three of the eleventh article of 
the constitution of this State. The proceeds of the sale of lands do-. 
nated to this State by act of Congress of July second, eighteen hun- 
dred and sixty-two, shall be invested by the board of regen-s,and the 
proceeds of all otber lands herein referred to, whenever the sum of 
five hundred dollars shall have been paid into the State school fund, 
shall be invested as directed by law:. 

Sec. 18. All claims and accounts for services or for expenses au- 
thorized by and necessarily incurred in carrying out any of the 

provisions of this act, except the salaries of the register and 
789 his deputy, shall be presented to and audited as other claims 

by the State board of examiners, and when any claim shall 
be passed and allowed: by said board they shall apportion the same 
so payable or chargeable to the several funds derived from the sale 
of lands as they shall deem proper, and so much of the funds re- 
ceived from the sale of lands in the several grants as may be nec- 
essary for the payment of such audited claims shall be, and the 
same is hereby, appropriated. out of the several funds respectively 
for the payment of such claims, and the controller shall draw his 
warrant accordingly. The board of examiners are hereby author- 
ized and directed to allow and direct to be paid such sums to the 
receivers of the United: States land offices for any official services 
performed by them in relation to the designation of the selected 
lands upen the books of their respective offices as they may be justly 
entitled to receive under the laws of the United States or the in- 
structions of the proper Department, at Washington city. 

Sec. 19. An act entitled “An act to provide for the selection and 
sale of lands granted by the United States to the State of Nevada,” 

approved April second, eighteen hundred and sixty-seven, 
790 and also an act entitled “An act to provide for the selection 

and sale of lands granted by the United States to the State of 
Nevada,” approved March fourth, eighteen hundred and seventy-one, 
and all other acts and parts of acts, so far only as in conflict with 
the provisions of this act, are hereby repealed: Provided, That such 
repeal shall not divest any parties of any rights heretofore acquired 


‘under any of said acts referred to. 


DEFENDANT'S Exutsit No. 5. 


_ The people of the State of Nevada, represented in senate and 
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Sect. 1. The price of all agricultural and grazing lands applied 
for after the approval of this act, whether within or without the 
limits of the Central Pacific railroad grant, is hereby fixed and shall 
be sold at one dollar and twenty-five cents ($1.25) per acre: Pro- 
vided, That nothing in this act shall invalidate or change the con- 

dition of any completed sale or any contract which may 
791 heretofore have been entered into between the State and indi- 

vidual purchasers for the sale of any land, and the price of 
all lands within the limits of the Central Pacific railroad grant 
which have heretofore been applied for shall remain fixed at two 
dollars and fifty cents ($2.50) per acre, notwithstanding such lands 
have been or may hereafter be forfeited to the State. 

Sec. 2. All applicants for the purchase of State lands shall, at the 
time of making application, deposit with the State land register the 
amount of fees required for selecting the same in the United States 
local land office. 

Sec. 3. All agricultural and grazing lands selected under the two- 
million-acre grant of June sixteenth, eighteen hundred and eighty, 
may be sold in tracts equal to one section to each applicant, not- 
withstanding such applicant may have heretofore purchased three 
hundred and twenty acres of the State. 

Sec. 4. Patents shall invariably issue to the applicant and none 
other, except as may be otherwise ordered by a competent court 

having jurisdiction of the estate of a deceased applicant. 
792 Sec. 5. The State land register is hereby authorized to. 

withdraw from the local and general land offices of the 
United States all selections that have been or may be erroneously 
made. . 

Sec. 6. The impression of the seal of the ‘State land office upon 
the original or copy of any paper, plat, map, or document emanat- 
‘Ing from such office shal! impart verity to the same, and such paper, 
plat, map, or document bearing the impression of such seal shall be 
admitted as evidence in any court of this State, and the use of such 
seal by the State land register is hereby authorized. 

Sec. 7. The State land register is hereby authorized to procure 
from the office of the United States surveyor general all plats of 
townships surveyed and not already purchased at a price not to ex- 
ceed six dollars per copy. 

Sec. 8. All acts and parts of acts heretofore passed, so far only as 
they conflict with the provisions of this act, are hereby repealed. 


DEFENDANT’s Exuipit No. 6. 


The people of the State of Nevada, represented in senate and as- 
sembly, do enact as follows: 7 
793 Sec. 1. It shall be lawful from and after the passage of this 
act for the State land register to receive additional applica- 
tions for the purchase of any lands belonging to the State wherein 
the first applicant or applicants shall have failed to make applica- 
- tion for contract to complete the purchase of such lands to a patent. 
Src. 2. The State land register shall proceed with all reasonable 
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dispatch to notify and require all persons who have made or may 
hereafter make application to purchase land of the State of Nevada 
to make full and immediate payment therefor or to enter into con- 
tract with the said State land register in accordance with law for 
the purchase of the land for which such persons have applied. 

Sec. 3. The manner of notifying such persons shall be as follows: 
The State land register shall prepare proper notices requiring the 
applicant or his or her agent or attorney to make full payment or 
enter into contract for the purchase of the land for which he or she 
has applied, and shall enclose with such notice duly prepared con- 

tracts in duplicate for the applicant to sign, and shall 
794 address the same to such applicant or his or her agent or at- 
torney, by mail, in a registered letter, and he shall file the 


‘post-office receipt in his office. 


Sec. 4. If at the expiration of ninety days from the date of mail- 
ing such notices and contracts in duplicate the party or person so 
notified, or his or her legal representative, shall fail to make the 
required full payment or to sign and return to the register such 
contracts, he or she shall forfeit his-or her right to complete tbe 
purchase of such land, and the title of the Siate to such land shall 
rest as fully in the State as though it was never applied for, and 
shall be subject to sale to any person or persons, including the per- 
son or persons so forfeiting such land on previous application, 

Sec. 5. Any and all sum or sums of money heretofore depositcd 
as partial payment on lands so forfeited. as provided in section four 
of this act, shall be forfeited to the State, and upon such forfeitures 
shall immediately and unconditionally become the property of the 
State. | 

Src. 6. This act shall apply only to applications for such 
795 lands as shall have been for six months or more previous to 
the time of mailing such notice, as provided in section one of 

this act, approved to the State of Nevada by the United States. 

Sec. 7. The act entitled: “An act supplementary to an act entitled 
An act to provide for the selection and sale of lands that have been 
or may hereafter be granted by the United States to the State of 
Nevada,” approved March fifth, eighteen hundred and seventy- 
three, approved February twenty-eighth, eighteen hundred and 
seventy-nine, is hereby repealed. 


Here closed the testimony for the defendant. 
T. J. EDWARDS, Com’r. 


Endorsed: U.S. cir. court, dist. Nevada. United States vs. J. T. 
Williams. Defendant’s testimuny. ‘Taken by T. J. Edwards, U. S. 
commissioner. Published by order court and filed Nov. 1, 1886. 
T. J. Edwards, clerk. | - 


796 DEFENDANT'S ExuiBit No.1. T.J.E., Com’r. 


Know all men by those presents that Jos. T. Williams, of Hot 
Jreek, Nye county, Nevada, is held and firmly bound unto N.S. 
Trowbridge, of Tybo, Nye Co., Nevada, in the sum of five thousand 
50—157 
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dollars, gold coin of the United States of America, to be paid to the 
said N. S. Trowbridge, his executors, administrators, or assigns; for 
which payment, well and truly to be made, he binds his heirs, ex- 
ecutors, and administrators firmly by these presents. 

Sealed with his seal and dated the 27th day of November, A. D. 
one thousand eight hundred and seventy-eight. 

The conditions of the above obligation 7s such that if the above- 
bounden obligator shall, on the 27th day of June, A. D. one thou- 
sand eight hundred and seventy-nine, make, execute, and deliver 
unto the said N.S. Trowbridge or to his assigns—provided that the 
said N.S. Trowbridge shall on or before that day have paid to the 
said obligator the sum of twenty-five thousand dollars, gold coin of 
the United States of America, the price by said N.S. Trowbridge 

agreed to be paid therefor—a good and sufficient deed for con- 
797 ~+=veying and assuring to the said N.S. Trowbridge, free from 

all incumbrances, all right, title, and interests, estate, claim, 
and demand, both in law and equity, as well in possession as in ex- 
pectancy, of, in, or to that certain portion, claim, and mining right, 
title, or property on certain veins or lodes of rock containing 
precious metals of gold, silver, and other minerals and situated in 
the Argenta mining district, county of Nye and State of Nevada, 
described as follows, to wit, known and recorded as the “ Rich- 
mond,” “ Empire,” “Crescent,” “ Bullion,” “ Dexter,” and “ Bis- 
mark,” containing 1,500 feet each in length and 600 feet each iitagy. » 
width, as is shown by the mining records of said district; also suf: 
ficient water at Hot Creek, Nevada, to supply a twenty-stamp —, 
with pans, etc.,and a mill site near said Hot Creek, with ground 
for wood-yards, buildings, and other necessary uses of said mill, 
then this obligation to be void; otherwise to remain in full force 


and virtue. 
JOS. T. WILLIAMS. [sEAtz.] 


Signed, sealed, and delivered in the presence of— 
JAS. S. TROWBRIDGE. 


Recorded, at request of N.S. Trowbridge, Dec. 16th, 1878, at 49 


min. past 8 a. m. 
JAS. A. SERVICE, Recorder, 
By GEORGE ERNST, Deputy. 


798 TygBo, NEvADA, June 23d, 1879. 


Know all men by these presents that I have this day ex- 
tended the bond of the six mines situated in Old Dominion and ue 
Rattlesnake cafion-, near Hot Creek, Nye county, Nevada, and water 
right and mill site given by me to N.S. Trowbridge and expiring 
June 27th, 1879, for the further period of thirty days from said June 
27th, being to July 27th, 1879, the condition of the bond in all other 


respects remaining the same. 
JOS. T. WILLIAMS. 


Recorded, at request of N. S. Trowbridge, June 24th, A. D. 1879, 
at 35 min. past 12 m. | . 


GEORGE ERNEST, Recorder, 
By W. 8S. BRYDEN, Deputy. 
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Whereas N. S. Trowbridge, of Tybo, Nye Co., Nevada, under date 
of November 27th, 1878, has bonded certain properties in Nevada 
belonging to Hon. J. T. Williams, as follows: Water right and mill 
site at Hot Creek; Empire & Richmond mines, near Old Dominion 
cation; Bismark, Dexter, Crescent, & Bullion mines, at Argenta ; and 

whereas said Trowbridge has empowered me to dispose of 
799 =the same: Now, therefore, for and in consideration of the sum 

of one dollar and other valuable considerations, I hereby 
agree with Wm.G. Smith, of New York city, to give him the option 
of purchasing said properties under the bond on the following terms, 
viz: Five thousand dollars cash upon the legal transfer to him of 
the water rights, mill sites, & 160 acres of land; five thousand dol- 


- lars eash upon the legal transfer by patent to him of the Empire 


and Richmond mines; fifteen thousand dollars cash upon the legal 
transfer by patent to him of the Dexter, Bismark, Bullion, and Cres- 
cent mines,'together with five thousand shares of the present capital 
stock of the New Philadelphia Silver M’g Co. In case said Smith 
shall elect to organize a new company with the above properties and 
a nominal capital stock of 500,000 dollars, then I am to receive five 
thousand shares of the stock of the new companys in lieu of the 


stock of the New Philadelphia Company, it being understood and 


agreed that I will use every effort to have included in this transfer 

the entire ownership of the hots springs, water rights, and ranch be- 

longing to Mr. Williams & any other properties that can be secured 
or obtained from said Williams and others. 


800 I agree to take charge of and superintend the management 


of said properties, erect the requisite reduction works, and 
become identified with the successful working of the same for the 
stated sum of five hundred dollars per month and such further con- 
sideration in the future as said Smith shall deem equitable and just. 
J. E. CLAYTON. [sEat.] 
New York, March 15th, 1879. : 
ALFRED KIMBER. 


STaTE OF New YORK, hss: 
City & County of New York, 


Be it remembered that on this 9th day of December, A. D. 1879, 
before me, Charles Nettleton, a commissioner for the State of Nevada, 
in New York, personally came before me Alfred Kimber, subscrib- 
ing witness to the foregoing instrument, to me personally known to 
me to be such subscribing witness to the above instrument, who, 
being by me duly sworn, did depose and say that he resides in New 
York city, New York; that he is’ personally acquainted with J. E. 
Claytou, and knows him to be the same person described in and 
who signed, sealed, and executed the foregoing instrument for the 

uses and purposes therein mentioned, and that he, said Alfred 


801 Kimber, subscribed his name.as a witness thereto. 
ALFRED KIMBER. 


Subscribed in my presence and sworn to before me this 9th day 


of December; A. D. 1879. 
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In witness whereof I have hereunto set my hand and af- 


[sEAL.] fixed my official seal. 
CHARLES NETTLETON, 
Commissioner for Nevada in New York, 
No. 117 Broadway, N. Y. City. 


Recorded, at request of Charles Nettleton, Dec. 22d, 1879, at 20 
min. past nine a. m.,in Book B of Miscellany, pp. 208 & 209, Nye 


county, Nevad-, records. 
GEORGE ERNST, 
Co. Recorder. 


Agreement—ZJ. S. Clayton with Wm. G. Smith. 


Whereas N. S. Trowbridge, of Tybo, Nye county, Nevada, under 
date of Nov. 27th, 1878, has bonded certain properties in Nevada 
belonging to Hon. J. T. Williams, as follows: Water rights and 
mill site at Hot Creek; Empire and Richmond mines, near Old 

Dominion canon ; Bismark, Dexter, Crescent, & Bullion mines 
802 at Argenta; and whereas said Trowbridge has empowered 
me to dispose of the’same: | 

Now, therefore, for and in consideration of the sum of one dollar 
and other valuable consideration, I hereby agree with Wm. G. Smith, 
of New York city, to give him the option of purchasing said prop- 
erties under the bond on the following terms, viz: Five thousand 
dollars cash upov the legal transfer to him of the water rights, mill 
site,and 160 acres of land; five thousand dollars cash upon the 
legal transfer by patent to him of the Empire and Richmond mines ; 
fifteen thousand dollars cash upon the legal transfer by patent to 
him of the Dexter, Bismark, Bullion, and Crescent mines, together 
with five thousand shares of the present capital stock of the New 
Philadelphia Silver M’g Co. In case said Smith shall elect to or- 
ganize a new company with the above properties and a nominal 
capital stock of 500,000 dollars, then I am to receive five thousand 
shares of stock of the new company in lieu of the stock of the New 
Philadelphia Company, it being understood and agreed that I will 

use every effort to have included in this transfer the entire 
803 ownership of the hot springs, water rights, and ranch belong- 

ing to Mr. Williams and any other properties that can be se- 
cured or obtained from said Williams and others. 

I agree to take charge of and superintend the management of 
said properties, erect the requisite reduction works, and become iden- 
tified with the successful working of the same for the stated sum of 
five hundred dollars per month and such further consideration in 
the future as said Smith shall deem equitable and just. 


J. E. CLAYTON. [seat] 
New York, March 15th, 1879. 3 


ALFRED KIMBER. 


te ean ean ke 6 


- eighty-two, personally appeared before me, George Turin, a notary 


. . . 
4 ee ee ee ; . 
- “A (RE ES Pe AD ny Mh tia dad Ye Hae ies aed. aor . — 
hae SNe ARTES PRE POW TG go ea cael MAM CLUSTER Bey hey Te ee ene Re eee eS es Sb shinee ng 
BOERS Agee ee eee COs wk OR SEEN SS ag RNS SNAPE Sn A Bet sant SRS OLD eT 2 te Tae Se tO Oa AO 
k wom * : ak es “ Var BI Ae o BY at 
% 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 


STATE oF New YORK, fas 
City and County of New York, 


Be it remembered that on this 9th day of December, A. D. 1879, 
before me, Charles Nettleton, a commissioner for the State of Nevada 
in New York, personally came before me Alfred Kimber, subscribing 
witness to the foregoing instrument, to me personally known to be 
such subscribing witness to the above instrument, who, being by me 
duly sworn, did depose and say that he resides at New York city, 
New York;-that he is personally acquainted with J. E. Clayton 

and know- him to be the same person described in and who 
804 signed, sealed, and executed the foregoing instrument for the 
uses and purposes therein mentioned, and that he, said Al- 


fred Kimber, subscribed his name as a witness thereto. 
| ALFRED KIMBER. 


Subscribed in ny presence and sworn to before me this 9th day 
of December, A. D. 1879. 
In witness whereof I have hereunto set my hand and affixed my 
official seal. . : 
[SEAL. ] CHARLES NETTLETON, 
Commissioner for Nevada in New York, 
No. 117 Broadway, N. Y. City. 


Recorded, at request of Chas. Nettleton, Dec. 22d, 1879, at 20 min. 
past 9 a. m. ae 
GEORGE ERNST, Recorder. 


(Above instrument is duplicated in the original record.—Clerk.) 


Agreement—N. S. Trowbridge to J. T. Williams. 


This agreement, made and entered into by N.S. Trowbridge, of 
Tybo, Nye county, Nevada, provides-that, in consideration of 
805 the sum of one dollar and other valuable considerations, the 
said Trowbridge agrees to and with Jos. T. Williams, of Hot 
Creek, Nye county, Nevada, that the terms of a certain agreement, 
made by J. E. Clayton to William G.Smith, of New York city, under 
date of March 15th, 1879, shall ve fulfilled, and that in case said 
terms of said agreement are not fulfilled, then any moneys which 
may have been paid tosaid Williams under said agreement shall be 
forfeited, and the title of all property conveyed by said Williams to 
said Trowbridge shall revert to said Williams. 
In witness whereof I have this 9th day of June, A. D. 1879, here- 
unto set my hand and seal. : 
3 N. 8. TROWBRIDGE. [skat.] 
Witness: 
J. STERN. 


STaTE OF NEVADA, \ a 
County of Nye, age 


On this 26th day of June, A. D. one thousand eight hundred and 


398 


public in and for the said county of Nye, N.S. Trowbridge, whose 

name is subscribed to the annexed instrument as the party thereto, 

personally known to me to be the same person described in 

806 and who executed the said annexed instrument as a party 

‘thereto, and the said N. 8. Trowbridge duly acknowledged to 

me that he executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and 

[sEAL.] affixed my official seal the day and year in this certificate 


first above written. 
GEO. TURIN, 
Notary Public. 


Recorded at request of W. N. Granger June 28th, A. D. 1882, at 
30 min. past 11 o’clock a. m. 
M. R. DELANO, 


Co. Recorder. 
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STATE OF ies 
County of Nye, 


I, M. B. Delano, county recorder in and for the county of Nye, 
State of Nevada, do hereby certify that the foregoing are full, true, 
and correct copies of the within-named instruments as the same ap- 
pear of record in Book B of Miscellany, at pages 138, 180, 208, 209, 
. 315, $16, 317, and 342, Nye county, “ebay records. 

. In witness whereof I have hereunto set m 
[RECORDER'S SEAL. ] hand and seal this 8th day of Dec., 1885. Pr 
M. R. DELANO, 
Co. Recorder, Nye County, Nevada. 


807 STaTE OF rat 
County of Nye, 


I, W. F. Leon, county recorder in and for the county of Nye, 
State of Nevada, do hereby certify that the foregoing are full, true, 
and correct copies of the foregoing annexed instruments as the same 
appear of record in my office in Book B of Miscellany, on pages 
138, 180, 208, 209, 315, 316, 317, and 342, Nye county, Nevada, 
records. 

[. s.] In witness whereof I have hereunto set my hand and 

‘“4 affixed my official seal this 10th day of April, A. D. 1886. 

W. F. LEON, 
Co. Recorder. 


Endorsed: Filed Nov. 1, 1886. T. J. Edwards, clerk. 


808 DEFENDANTS Ex. No. 2. T. J. Edwards, Com’r. 


[ SEAL. ] Copy. 


Whereas I have this day obtained from J. E. Clayton, attorney for 
N. S. Trowbridge, of Tybo, Nevada, an option to purchase certain 
water rights at Hot Creek, Nye county, Nevada, and also certain 


| 
k 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. $99 


mining claims known as the “ Empire and Richmond,” “ Bullion,” 
“ Crescent,” “ Bismark,” and “ Dexter” mines, in Hot Creek and Ar- 
genta mining districts, Nye county, Nevada; and whereas said op- 
tion was secured by me for the benefit of the “ New Philadelphia 
Silver Mining Company ” in case the said company wished to avail 
themselves of the same: Now, therefore, for and in consideration 
of the sum of one dollar, the receipt whereof I hereby acknowledge, 
I hereby give, grant, and yield to the said company the option of 
purchasing said properties under the said agreement, provided the 
said company indemnify me against loss er expense in the prem- 
ises, and provided that they faithfully perform all the stipulations of. 


the said agreement. 
(Signed) WM. G. SMITH. 


New York, March 15th, 1879. 
809 Copy. 


Whereas N.S. Trowbridge, of Tybo, Nye county, Nevada, under 
belonging to Hon’ble J. T. Williams, as follows: Water rights and 
date of November 27, 1878, has bonded certain properties in Nevada 
mill site at Hot Creek, “Empire and Richinond ” mines near Old 
Dominion canon, “ Bismark,” “ Dexter,” “ Crescent,” and “ Bullion ” 
mines at Argenta; and whereas said Trowbridge has empowered me 
to dispose of the same: 

Now, therefore, for and .in consideration of the sum of one dollar 
and other valuable considerations, I hereby agree with Wm. G. 
Smith, of New York city, to give him the option of purchasing said 
properties under the bond on the following terms, viz: Five thou- 
sand dollars cash upon the legal transfer to him of the water rights, 
mill site, and 160 acres of land; five thousand dollars cash upon 
the legal transfer by patent to him of the “ Empire” and “ Rich- 
mond ” mines; fifteen thousand dollars cash upon the legal trans- 
fer by patent to him of the “ Dexter,” “ Bismark,” “ Bullion,” and 
“ Crescent ” mines, together with five thousand shares of the present: 
capital stock of the “ New Philadelphia Silver Mining Company.” 

In case said Smith shall elect to organize a new company 
810 with the above properties and a nominal capital stock of 

500,000 dollars, then I am to receive five thousand shares of 
the stock of the new company in lieu of the stock of the “ New 
Philadelphia Company,” it being understood and agreed that I 
will use every effort to have included in this transfer the entire own- 
ership of the hot springs, water rights, and ranch belonging to Mr. 
Williams and any other properties that can be secured or obtained 
from said Williams and others. oo 

I agree to take charge of and superintend the management of said 
properties, erect the requisite reduction works, and become identi- 
fied with the successful working of the same for the stated sum of 
five hundred dollars per month, and such further consideration in 
the future as said Smith shall deem equitable and just. 

New York, March 15th, 1879. 
(Signed) — 
(Signed) ALFRED KIMBER. 


J. EK. CLAYTON. 
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STaTE OF New YoRK, ae 
City and County of New York, { ~"* 


Be it remembered that on this 9th day of December, A. D. 1879, 
before me, Charles Nettleton, a commissioner for the State of Nevada 
in New York, personally came before me Alfred Kimber, 
811 subscribing witness to the foregoing instrument, to me person- 
ally known, — to me to be such subscribing witness to the 
above instrument, who, being by me duly sworn, did depose and say 
that he resides in New York city, New York; that he is personally 
acquainted with J. KE. Clayton and knows him to be the same person 
described in and who signed, sealed, and executed the foregoing 
instrument for the uses and purposes therein mentioned ; and that 
he, said Alfred Kimber, subscribed his name as a witness thereto. 
(Signed) ALFRED KIMBER. 


Subscribed in my presence and sworn to before me this 9th day 


of December, A. D. 1879. 
In witness whereof I have hereunto set my hand. and 


[szaL.] affixed my official seal. 
(Signed) CHARLES NETTLETON, 


Commissioner for Nevada in New York, 
No. 117 Broadway, N. Y. City. 


STATE OF NEVADA, bss 
County of Nue, 


I, George Ernst, recorder in and for said county, do hereby cer- 


tify that the foregoing is a full, true, and correct copy of the instru- - 


inent set forth as the same appears of record in my office. 
In witness whereof I have hereunto set my hand and 
[seaL.] affixed my official seal this 22d day of Decem’r, 1879. 
(Signed) GEORGE ERNST, 
Co. Recorder. 


812 Copy of Letter from J. E. Clayton to Hon'ble Joseph T. Williams, 


New York City, May 19th, 1879. 


Dear Sir: I expected to be in Hot Creek several weeks ago, but 
am unavoidably detained here. The “ New Philadelphia Co.” wish 
to know what progress has been made towards preparing the claims 
for application of patents and how much work has been done on 
each claim, &c. You will see by the terms of agreement that 
$5,000.00 is to be paid to you when you give a satisfactory title to 
the water right for milling and metal-urgical poposes (which means, 


of course, the exclusive right for those purposes as against every one | 


except yourself for agricultural purposes) and the 160 acres of land 
adjoining your ranch south and southwest. $5,000.00 is to be paid 
as soon as patent papers are perfected for the “ Empire ” and “ Rich- 
mond ” claims, and $15,000.00 more when patent papers are per- 
fected for the “ Dexter,” “ Bismark,” “ Bullion,” and “Crescent ” 
claims near Argenta, and also 5,000 shares of the present capital 
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stock of the “ New Philadelphia Silver Mining Company ” of New 
York city.. This is the only basis (patents) upon which mining 
properties can be sold here, and knowing as I do the history of min- 

ing titles and the litigation trumped up against claims that 
813 are not patented I could not ask Eastern men to take any 

risk about titles. ‘Their risks are large enough in supplying 
the capital necessary to prove the mines to the deep without taking 
any chances of older claims upsetting their titles to the mines. 

The company have the money in their treasury, but are reluctant 
to order a mill until the titles are put beyond question by perfect- 
ing applications for patents at Eureka land office, and have the 
register’s receipts that the papers are perfected ready to be sent to 
Washington. They do not require the patents to be actually issued 
before making the payments, but they do require the receipts from | 
the land office that the papers on application have been perfected 
te ready to be forwarded to Washington before final payments are 
made. 

I suggest that you have a deed made to the “ New Philadelphia 
Silver Mining Co.” of New York for the exclusive right to take and 
use the water from your .ranch at any point below the hot spring 
most convenient for them, and the right of way to lay down pipes 
to carry the same to the mill sites to be used for milling and metal- 

-urgical purposes ; also a deed to the 160 acres of ground next 
814 below and south of your ranch. Have the deed for the mill 

sites and water rights made outin proper legal form, with 
abstract of title to date, and deposit them with Paxton & Co., at 
Eureka, and they will be instructed to pay the $5,000.00 cash, pro- 
vided the titles are in satisfactory shape for immediate record. With 
this money in hand the'work of preparing the mining claims for 
patenting can be pushed forward rapidly to completion. You see 
the necessity for pushing. the work on the mining claims, for upon 
that depends the time for the other payments. The “ Empire” and 
“Richmond” claims can, be got ready for application right away 
and the others soon after. I want the work done on ore so as to 
have as much value in sight for the work done as possible. Have 
the ore properly assorted:and piled upon the dumps. This ore will 
be purchased by the company at a price covering the actual cost of 
the work and the expenses of getting patents. I wish you would 
carry out these suggestions without delay and telegraph me on re- 

ceipt of this if it is satisfactory to you and how soon you can 
815 have the deeds for the mill site and water rights at Paxton & 

Co.’s. The company will not order the mill until they hear 
something definite from you about the titles to the mill site and 
water rights. Please despatch me promptly to No. 31 Broad street, 
room 14, New York; also write me in full to same address. 


Very truly, your friend, 
(Signed) J. E. CLAYTON. 


P. S.—I am busy getting up full plans, drawings, and specifica- 
tions for the mill and other things for the company, but, as I said 
' before, the company hesitate to order the mill until they know defi- 
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nitely whether you will give them the exclusive right to the water 
on your ranch for metal-urgical purposes, reserving to yourself all 
the water not so used for agricultural and domestic use only. This 
will give them the assurance that no other milling and mining com- 
pany will be allowed to establish themselves on the same footing 
with themselves and compete with them in the business of ore re- 
duction for the district; in other words, they want to be protected 

as far as possible against competition, so that they can make 
816 -your place the great business centre of the district anda 

profitable one for themselves. 

(Initialed) J. E. C. 


STATE OF NEw ‘YORK, ts. 
City and County of New York, 


I, Charles Nettleton, a duly authorized commissioner for the State 
of Nevada, duly appointed, commissioned, and sworn, and dwelling 
in said city of New York, do hereby certify that I have this day 
carefully examined and compared the foregoing copies of certain 
instruments (8) with the originals thereof, with letter-press copy of 
the letter of which the foregoing purport to be copies, and after 
such examination and comparison I hereby further certify that the 
foregoing is a true and correct copy of the said original instruments 
and of the whole thereof. | | 

In witness whereof I have hereunto set my hand and 
[u.s.] affixed my official seal this 4th day of August, A. D. 1884. 
CHARLES NETTLETON, 
Commissioner for Nevadain New York, 
1154117 Broadway, N. Y. City. 


Filed Nov. 1, 1886. 
T. J. EDWARDS, Clerk. 


(Here follows diagram marked p. 817.) 


817 DEFENDANT'S Ex. No. 3. T. J. E., Com’r. © 


Report of the New Philadelphia Silver Mining Company. 
Offices, No. 33 Broad street, New York. 


818 To the stockholders of the New Philadelphia Silver Mining 
Company : 

GENTLEMEN? After a thorough investigation of our interests it 
became apparent to us that there were scientific and practical ques- 
tions of importance to be considered. We have therefore taken 
counsel of the eminent minifg engineer, J. E. Clayton, of Salt Lake 
City, Utah, whose preliminary report is hereto annexed. 

Our water supply may be insufficient for extensive reduction 
works at Argenta, but at Hot Creek, a few miles distant, is found 
the largest supply of available water which may virtually control 
the whole district so far as reduction wor-s are concerned. It 
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therefore became not only important to our success but of great pe- 
cunlary interest to us to acquire those water rights. 
Mr. Clayton reported to us that Mr. Williams, the owner of the 
water rights at Hot Creek, also owned valuable mining properties 
that had been profitably worked until the mill was destroyed 
819 by fire. It is natural that the water rights are as vital to 
‘Mr. Williams’ mining interest as to our mining interests, 
and could not be segregated therefrom. Mr. Williams’ mining prop- 
erties, as may be seen from Mr. Clayton’s report, are of great value, 
and the acquisition of these properties added to our own insures a 
double basis of ore supply for our reduction works, thereby securing 
steady and profitable work. 
Mr. Clayton, who is known to be extremely conservative in his 
views and representations, estimates that we can be sure of a supply 


~ Of 30 tons of ore daily that will give an average yield of $60 per 


ton, that supply being necessary to insure the steady treatment of 
20 tons daily and the accumulation of a large stock of ore. 


Description of properties. 


The property upon which this company was incorporated con- 
sisted of the ‘‘ New Philadelphia lode,” 1,200 feet in length and 200 
feet in width, covered by United States patent No. 37. The com- 
pany has since acquired the following properties, viz : 


~~ 


Mining locations. 


“Lowden mine”- ~~~. -- serie tiie ialeanbcaien soso length. 1,200 feet. 
EF vines nwwinlnnscmaiien oeichies On 600 “ 
Pe CN ic ctinncimonn canoe . ee ee 
i oa icin teens nice wwii oe + 2. ao 
Se caenidaies: seh erin erteme + mbdiiniae . —ERe! re 
Tc tehencoeaeln isola eblaceaien elias 6,000 “ 
- Building site. 
Rattlesnake cafion, survey No. 935 _.----.-----.---- 124.30 acres. 
| Town site. 
Plateau land, survey No. 946_..------- -------- ---- 160 acres. 
Woodland. 
Survey No. 987. --------+------------------------ 160 acres. 
os ESSE ene eo eee Ay ee See ante TO NE 160 “* 
oe a cease onsen eniciiianl 160 “ 
“ 945____- saci spsnsun clinician ethiin Sones taienp tases 160 “ 
si iallammeccibieanii 640 acres. 


It is proposed now to purchase the following properties, for reasons 
hereinafter stated, viz: 
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Hot Creek springs and water rights. 


These valuable rights are in Hot Creek cafion. Possession of this 
water gives perfect control of all mill, metallurgical, or reduction 
works for the whole district of ten to fifteen miles square, and shuts 
out all competitive or rival works. 


Mining locations. 


Richmond silver mine-----------.---- ---- length 1,500 feet. 

Riri heen es sp edwennw unwind wane we ee eee ey 

a  ianuuiiah eeaeerninis We a 1,500 “ 

0 ETN Stl aaa tama atcia ieee 1,500 “ 
a cmanlkanmianbidias Now: eee 

821 #£Bismark-----~---- scalebiia boiaiiaiiemcaauiiitnaies Me: eee 
To sacalln uaciablasaidsiiniaed imanechneiai 9,000 “ 

Mill site. 


Property of Mr. Williams, situated at Hot Creek, Nye county, 
Nevada, 160 acres. 


Extracts from Report of Prof. J. E. Clayton. 


General description of the district. 
Route or approach. 


Hot Creek mining district is situated in the central portion of the 
State of Nevada, about 85 miles south of Eureka and 175 miles 
south of Palisade,on the C.P.R.R. The principal line of approach 
is from Palisade to Eureka by the narrow-guage railroad (90 miles), 
thence by a good stage road to Hot Creek, 85 miles. A daily stage 
line is run from Eureka by Hot Creek, thence south 14 miles to 
Tybo,.thence westerly 35 miles to Belmont, the county-seat of Nye 


county. 
Physical features. 


These are made up mainly of rough, barren mountains and. 


equally barren valleys between them, covered in most part with 
sage brush and scattering bunch grass. The mountain ranges have 

also a stunted growth of pinon pine and cedar and juniper 
822 covering the most favorable slopes and benches where the 

soil has accumulated to sufficient depth to sustain forest 
growth. In most part, however, the mountain slopes and cliffs are 
bare rock masses, presenting evidence of violent distortions and 
upheavals during some past age of great volcanic activity. The 
prevailing types of the plutonic rocks are basalts, traychites, rhyo- 
lites, and porphyries. These cut up through and overlie the old 
crystalline beds of the Cambrian, Silurian, Devonian, and Carbonif- 
erous ages. ‘These beds are made up in most part of quartzite, 
shale, and limestone, all greatly distorted and broken by the eruptive 


or volcanic rocks. The Hot Creek range is a prolongation south of 


— 


Ka 
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the Eureka or Diamond range of mountains that trend south or a 
little west of south through the central and southern part of the 
State. Leaving Eureka, you cross the range to the east side, thence 
along the east base to Hot Creek station. Here a large gorge or 
canon issues from the N. W., cutting a deep gap or pass to the sum- 
mit, called “ Hot Creek pass.” 


Hot Creek springs. 


In the lower part of this caflon is a very remarkable series of hot 
springs issuing from under immense beds of traychite and basalt. 
The volume of water fills a ditch three feet wide by one to 
823 two feet deep, flowing at an average rate of two feet per 
second. This water spreads over a flat in the mouth of a ~ 
cafion one hundred to two hundred yards wide by two miles long, 
forming meadows and farming lands of about three hundred acres, 
extending into the edge of the valley. With the exception of a few 
small springs in the mountains west and southwest of it, this is the 
only available water supply for the Hot Creek and Argenta mining 
districts. | 
Mines. 


The mines extend from this Hot Creek gorge south along the east 
flank of the range a distance of 6 or 8 miles. There are a number 
of deep gorges cutting into the east flank of the mountain range 
south of Hot Creek canon. ‘The first is in the south end and emp- 
ties into the valley two miles south of Hot Creek springs. Two 
miles further south Old Dominion canon comes in, and three miles 
further south Rattlesnake canon makes a deep, long cut into the 
range. Thetwo latter have wagon roads through them and across 
the range to the west. In addition to these three principal cafions 
that cut through the district from east to west there are a number 

of steep ravines that: cut into the face of the mountains, but 
824 do not entirely cut across the mineral belt; hence they can 

only be used as lines of approach to mines along the “ foot- 
hills ” and east face of the range. 

The geological formations in which the mines are formed are por- 
phyry, quartzite, limestones, and calcareous schists, all greatly altered 
or metamorphozed by heat, chemical action, and mechanical displace- 


ments. Asarule the ores do not occur in the porphyries, but in 


the quartzite and limestone near the contact lines of the porphyry 
dikes. Some instances may be observed where small seams of ore 
penetrated the porphyries. The largest and best ore bodies are 
found in the limestone and quartzite formations. The ores occur 
as chlorides and sulphides of silver, the chlorides being the most 
abundant ore. In a few places rich ores of silver occur, as fahleriz 
and stetefeldite (a combination of silver, copper, antimony, and sul- 
phur). As a rule the ores do not occur in “fissure veins,” but as 
irregular deposits, “ chimneys,” “ ore pipes,” “ gash veins,” and “im- 
pregnations” in certain zones or belts of country rock that trend N. 
and S. parallel with the axis of upheaval. There are, however, a few 
exceptions to this rule occurring as “ true fissure veins,” cutting the 
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country rock nearly at right angles to the line of upheaval or nearly 
E. and W. 


825 New Philadelphia mine. 


Of the properties belonging to this company the N. P. mine has 
received the most attention. It is covered by U.S. patent. The 
works and developments are as follows: Hoisting and pumping 
works of strong and powerful construction have been erected. The 
hoisting engine has capacity for 3,000 Ibs. 200 feet per minute. The 
pump (“Cornish lift”) has a capacity of 300,000 gallons in twenty- 
four hours. The construction has been done in a thorough, work- 
manlike manner. The shaft has been substantially timbered and all 
preparations made for mining on a very extensive scale. The mine 
developments consist of the incline discovery shaft, 40 feet, at which 
depth the main perpendicular shaft intersects, and has a total depth 
of 175 feet. 

The main shaft is divided into two compartments, the hoisting 
and the pumping. There are three levels at the respective depths 
of 40, 52, and 80 feet. A fourth level is about to be run in a south- 
erly direction to intersect the ore body. The first and second levels 
are now being connected by a winze, with a view to determine the 
extent of the rich ore on the first level, samples from which assay 

upwards of $1,000 per ton. The main shaft penetrates the 
826 ore body from a depth of 40 feet to 80 feet, though mostly of a 
low grade. The third or 80-foot level is run in on the course 
of the vein a distance of 37 feet, and a “ cross-cut” from the “ foot 
wall” has been made 17 feet without striking the “ hanging wall.” 

Four tons of assorted ore from this mine, milled at Bélmont, gave 
$207 per ton assay value, and 12 tons, milled at the “Old Do- 
minion ” mill at Hot Creek, gave $178 per ton. 

At Argenta, Rattlesnake cafion, the N. P. S. Mining Co. has con- 
structed miners’ cabins, boarding-house, and stables. A substantial 
wood road has been constructed from the canon to the engine-house 
withfone fixed grade to it, and by it hauling one mile is saved. 

Mining timbers are obtained from the company’s own surveyed | 
land (640 acres),and also cord wood. There are about 500 cords of 
wood on hand. The canon has been surveyed for mining purposes, 
and on the plateau at the mouth of the cafion 160 acres taken up 
for a town site. 

Surveys and full details at the office of the company, 33 Broad 
street. 


Very respectfully yours, 
GEORGE D. HYDE, President. » 


New York, March 15, 1879. 
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827 - Report by Professor J. E: Clayton. 


“Richmond” and “ Empire” mines (Old Dominion), “ Bismark,” 
“ Bullion,” “ Crescent,” and “ Dexter.” 


Richmond and Empire mines. 


These mines, situated in Old Dominion canon, are the most im- 
portant of the six properties offered by Mr. Williams. They are 
virtually one mine, and as such situated on the north side of the 
cafion. It is the same zone or belt of limestone as the “ Mountain 
View,” but is much larger and better defined asan ore body. There 
has been $8,000 or $10,000 expended on its exploration, consisting 
of an open cut across the ore about 40 feet square by 20 feet deep on 
the upper side ; also a winze sunk 80 feet to connect with a tunnel 
run under the ore body from the ravine. This tunnel should be 
run 100 feet further to cut the ore chute on its dip to the west, after 
which the quarrying and delivering of the ore-can be done at much 
less expense. The ore body in this mine extends across a belt of 
lime and quartz about 40 feet wide and at least 100 feet in length on 
the line of outcrop. It is a large, strong “ chimney” of ore of all 
grades, from $10 up to $300 per ton. The ore taken out of the open 

cut above mentioned gave a yield in silver of over $75,000. 
828 The mine was located by the Hon. Joseph T. Williams about 

twelve years ago. They managed to get money enough to 
build a mill at Hot Creek, and commenced working the ore and took 
out $75,000 in bullion ina few months. The mill ‘burned down and 
left them barely able to pay their indebtedness. The country was 
then new, the cost of machinery and other improvements was enor- 
mous, and they failed to get means to resume their work. One after 
another the partners abandoned their interest in the mine, and it 
all fell into the hands of J. T..Williams, who is now the sole owner. 

There are two or three other.“ outcrops” of ore on this claim which 
look very promising, but they. have not been opened. Taken alto- 
gether, I consider this mine a very promising property. 

The average yield of 131 tons of ore from these mines, as worked 
at the “Old Dominion” mill, was $140 per ton. The other four 
claims, situated near the “ New Philadelphia mine,” at Argenta, 
show outcroppings of good ore in “chimneys” or “ore chutes” of 
very promising character. The developments on these properties 
consist of open cuts on the croppings. I think they will prove to 
be a valuable set of claims when they are properly opened. ‘Tests 
made of the croppings show values ranging from $20 to $300 per 

ton. I have no doubt .but large quantities of ore can be 
829 obtained from them that will give an average yield of $40 to 
$60 per ton, which is a very profitable grade of ore to work. 

The mining properties acquired from Mr. Williams are fully 

capable of supplying 20 tons of ore per day; that will give an 
average yield of $60 per ton. Some portions of these mines will 
give ores worth from $100 to $300 per ton, but the very rich ores 
are always exceptional and uncertain in quantity ; ; hence our esti- 


a 
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mates must be based upon the medium and low-grade ores, leaving 
the rich ore to drop in during the regular process: of legitimate 
working of the mines. | 

There are probably twenty claims in the district besides those be- 
fore named that carry ores rich enough to work with profit, and 
further explorations may and probably will develop other valuable 
claims, and these properties strengthen the basis for the proposed 
reduction works. 

These mines, though not owned by the New Philadelphia Silver 
Mining Co., must send their ores to that company’s mill, because for 
lack of water they cannot set up reduction works of their own. The 

charge for custom milling isso profitable that still larger profits 
830 can be made by milling or purchasing these outside rich 

ores, as is done on a large scale in Eureka by the “ Richmond ” 
and “ Eureka Consolidated Mining Companies.” 


General remarks. 


The New Philadelphia Silver Mining Company now has what I 
consider as a whole to be very valuable mining properties, capable 
of sustaining continuously extensive reduction works,. insuring 
steady and profitable work. 

The reduction works proposed will encourage the development of 
the other mines by the purchase of ores of high grade from the 
owners, which will give time for the economical development of its 
own mines and accumulation of large quantities of ore ahead. 

By securing the only available water rights, in the edge of the 
valley, near and opposite the central part of the district, they have 
virtually controlled the reduction of ores for the entire district, and. 
that gives the best guarantee possible for building up a safe, steady, 
and profitable mining business. These conditions and advantages 
being secured, I will briefly rehearse what I conceive to be the le- 
gitimate requirements of a mining enterprise: 

Ist. Ore enough of good paying quality to keep the reduction 

works constantly employed. | 
831 2nd. The capacity of the mines equal to double the capacity 
of the reduction works. 

8rd. A good central position and ample supply of water for the 
reduction works and centre for general business. 

4th. Reduction works suitable for handling every variety of good 
ore in the surrounding country. 

Applying these facts to the N. P.S. Mining Co.’s properties, and 
taking into account the present status of development, I would 
recommend the erection of machinery capable of reducing 20 to 30 
tons of ore per day, but so planned that it can be increased as the 
development of the district demands. The machinery should be 
strong and well adapted to the work required, free from all orna- 
ment and needless expense. Convenience, durability,and economy . 
should govern the outlay in every department of the enterprise. 
This being the policy of the N. P.S. Mining Co., I have no hesitation 
in saying that 1 recommend it as a safe and legitimate mining enter- 
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prise that will return good dividends to the stockholders provided 
the management be intelligent, business-like, and economical. 
In conclusion, I will add the following information in refer- 
832 ence to “ore chutes” or “pipes” of ore. The accepted theory 
is that the ores of the precious metals were derived from 
deep-seated sources, and were driven up towards the surface by the 
heat of the plutonic rocks. The mineralized gases and solutions 
escaped through fissures and broken portions of the overlying 
country rock; hence in many localities the form of the ore deposits 
is very irregular, conforming in all cases to the shape of the vents 
through which the heated gases arose to the surface on the lines of 
the least resistance. It therefore follows that “pipe veins” and 
irregular “chimneys” have the same origin as true “ fissure veins” 
and are just as likely to extend to the deep, the only difference being 
in the form of the deposit. 
It will be seen by reference to the geological section that the 
Empire and Richmond reef dips west toward the great porphyry 
ridge about 2,000 feet distant, 


(Here follows diagram marked p. 832.) 


833 The lines of contact.with the porphyry is not sufficiently 
exposed to enable me to determine whether the reef is cut off 
in the deep by the porphyry or is overlaid by it. In either case the 
geological indications are that we.can rely upon a continuity of the 
reefs and ore chutes to a depth of 2,000 feet or more, and if the por- 
phyry proves to be an “ overflow” its extent in depth will be prac- 
tically beyond the reach of modern applances to exhaust it. 
The true value of any mine, whatever the form it may have, must 
be measured by the quantity and richness of its ores. 
Very respectfully yours, J. HE. CLAYTON. 


New York, March 15, 1879. 
New Philadelphia ‘Silver Mining Company. 
Capital stock, $1,500,000, in 150,000 shares of $10 each; stock unas- 


sessable. 
Estimates. 
Profit on 25 tons daily. 
Tons. Days. Tons. 
25 X 300 = 7,500, at $60 per ton_-..--.-.-----..--... $450,000 
Less 40 per cent. mining, milling, &ec. --..-----.------ 180,000 
j $270,000 
Equal to 36 p. c. per annum on stock at $5 per share. 
Profit on 35 tons daily. 
834 35 xX 300 = 10,500, at $60 per ton-_-._-_--_-. ---_- $630,000 
Less 40 per cent. for mining, milling, &c. ---.---- 252,000 


$378,000 
52—157 | 
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Equal to 50 p. c. per annum on stock at $5 per share. 
131 tons Empire ore milled, gross, $140 per ton. 
On this basis— 


30 tons daily < 300 = 9,000, at $140-----.-----..----- $1,260,000 
Less 40 per cent. for mining, milling, &. -----~------ 504,000 
| $756,000 


Equal to 100 p. c. per annum on stock at $5 per share. 


(Filed Nov. 1, 1886. 
T. J. EDWARDS, Clerk.) 


835 Der’r’s Ex. No.7. T. J. Edwards, Com’r. 


This indenture, made the second day of April, in the year of our 
Lord one thousand eight hundred and eighty-six, between H. B. 
Campbell, of the county of Nye, State of Nevada, the party of the 
first part, and Joseph T. Williams, of the same county and State, the 
party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar, lawful money of the United States of America, 
to him in hand paid by the said party of the second part, the re- 
ceipt whereof is hereby acknowledged, has granted, bargained, sold, 
remised, released, and forever quitclaimed, and by these presents 
does grant, bargain, sell, remise, release, and forever quitclaim, unto 
the said party of the second part and to his heirs and assigns for- 
ever all and every right, title, and interest in and to all the real 
property described in that certain conveyance to the said party of 
the first part, dated the ninth day of August, eighteen hundred and 

seventy-five, executed by the said party of the second part 
836 and his wife,Sophie Williams, and recorded August 16, A. D. 

1875, in Book “ H” of Deeds, on pages 553 & 554, Nye county, 
Nevada, records. The said party of the first part excepts, excludes, 
and reserves from this conveyance all the land and improvements 
described in said conveyance of Aug. 9th, A. D. 1875, that are now 
embraced in the northeast quarter of the northeast quarter of sec- 
tion thirty-three and the west half of the northwest quarter of sec- 
tion thirty-four, in township eight north, of range fifty east, Mount 
Diablo base and meridian— 

Together with the privileges and franchises thereto incident, ap- 
pendant, or appurtenant or therewith usually had and enjoyed, and 
also all and singular the tenements, hereditaments, and appurte- 
nances thereto belonging or in anywise appertaining, and the rents, 
issues, and profits thereof, and also all the estate, right, title, interest, 
property, possession, claim,“end demand whatsoever, as well in 
law as in equity, of the said party of the first part of, in, or to the 
said premises and every part and parcel thereof, with the appurte- 

nances; to have and to hold all and singular the said prem- . 
837 _ises, together with the appurtenances and privileges thereto 

incident, unto the said party of the second part, his heirs and 
assigns forever. : 
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In witness whereof the said party of the first part has hereunto 
set his hand and seal the day:and year first above written. 


The word dollar interlined on page one before signing. 
3 H. B. CAMPBELL. [SEAL.] 


STATE OF NEVADA, 

County of Nye, hs: 

On this 5d day of April, A..D. one thousand eight hundred and 
eighty-six, before me, W. S. Bryden, county clerk and ez officio clerk 
of the district court of the fifth judicial district in and for Nye 
county, personally appeared H. B. Campbell, known to me to be the 
person named in the annexed instrument as party thereto and 
therein described as the party executing the same, and the said H. 
B. Campbell acknowledged to me that he executed the same freely and 

voluntarily and for the uses and purposes therein mentioned. 

838 In witness whereof I have hereunto set my hand and 

[t. s.] affixed the seal of said court the day and year in this cer- 
sai tificate last above written. : 

| | W.S. BRYDEN, 


County Clerk. 


(Endorsed :) Recorded, at request of M. W. Esser, in Book “ L” of 
Deeds, page- 619 & 620, July 5, 1886, at 9.20 o'clock a. m., records 
Nye county, Nevada. W.T. Leon, Co. recorder. Filed July 5th, 
1886, 9.20 a. m. W. TT. Leon, Co. recorder. Filed Nov. 1, 1886. 


T. J. Edwards, clerk. 


839 PU ff’s Testimony in Rebuttal. 


CARSON, July 10th, 1886. 


Pursuant to notice, the taking of plaintiff's testimony in rebuttal 
was commenced, T. Coffin and J. D. Torreyson, Esquires, appearing 
as the solicitors for complainant, Messrs. T. W. Healy and R. M. 


Clarke appearing for defendant. 


Mr. RicHARD GLUYAS, a witness introduced by solicitors for com- 
plainant, having been first duly sworn, testified as follows: 


I am the Richard Gluyas referred to in Mr. Williams’ testimony 
as the agent of Matthiessen and Ward. I have examined the ex- 
hibits offered. 

Question. Have you in your possession certified copies of the 
bonds and options, powers of attorney, etc., showing the history of 
the bonding of certain mines once bonded by Williams to N.S. 
Trowbridge ? 

Answer. Yes; the full record of everything concerning it in that 
transaction as found on the records in Nye county, Nevada, except 

that the option of Clayton to Smith was twice recorded and 
840 Ihave one copy. These are the certified copies that I hold 
in my hand that I got from the recorder in Nye county. 

1st is the bond from Jos. T. Williams to N.S. Trowbridge. 2d is 
an extension of that bond from Jos. T. Williams to N.S. Trow- 
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bridge. There could be no power of attorney found of record from 
N.S. Trowbridge to J. E. Clayton by the records of Nye county. 3d 
is the revocation of the power of attorney set out in the revocation 
that Trowbridge had previously granted a power of attorney to the 
said Clayton. 4th is the agreement between Clayton and W. G. 
Smith granting an option to W.G. Smith to purchase the mines 
named in the bond from Williams to Trowbridge. 5th is where 
Henry B. Stanton, receiver, transfers what interest W. G. Smith or 
what interest the New Philadelphia Company had in such papers 
to Matthiessen and Ward. 6th is W. G. Smith transferring the 
option to the New Philadelphia Silver Mining Co. 7th is Henry 

B. Stanton transferring what Smith had transferred to the 
841 New Philadelphia Co. to Matthiessen and Ward. 8th is an 

agreement of N.S. Trowbridge to J. T. Williams about a 
forfeiture of moneys that may have been paid to Williams under 
the Trowbridge and Wiiliams bonds and agreements. This docu- 
ment is said to have been made on the 9th day of June, 1879, but 
it was not acknowledged until the 26th day of June, 1882, and re- 
corded on the 28th day of June, same year. 9th is the certificate of 
the county recorder of Nye county. 


Defendant’s attorney objects to the answer, “Said to have been 
made on the 9th day of June, 1879,” as being hearsay, and that the 
document itself upon its face shows that it was made on that day 
and bears that date. This objection refers to the agreement of N. 

_§. Trowbridge to Jos. T. Williams and enumerated No. § herein. 

Plaintiffs here offer in evidence all the above-named documents, 
which are joined together and marked Plaintiffs’ Exhibit X. 

In these documents just offered in evidence are named the 
842 mining claims of the Richmond, Enpire, Crescent, Bullion, 
Dexter, and Bismark, making six mines in all. 

The New Philadelphia Silver Mining Company nor Matthiessen 
and Ward, their successors, never owned nor claimed these mining 
claims nor never received one dollar’s benefit from them, but, on the 
contrary, the New Philadelphia Mining Co., working them under 
the option transferred to them by Smith, expended nearly $16,000 
on those mining claims without one dollar’s return. About Janu- 
ary, 1880, Williams began to make some trouble with the New 
Philadelphia Mining Co. at Hot Creek, I then being their representa- 
tive on the ground. Williams jumped over the intermediate steps 
between the company and himself, which was Trowbridge and Clay- 
ton, and came to me about these trouble affairs. He warned me, I 
believe, not to take any ores from those mines. I transmitted the 
message to the company in New York, and in February, 1880, I had 

orders to pay off all the men on the claims owned by the said 
843 Williams and to stop work on the said claims, which I did, 

and from that time the New Philadelphia Silver Mining Co. 
nor their successors have had anything to do with the said six min- 
ing claims. Those claims was situated at what was then known as 
the Argenta mining district, but now a part of Hot Creek mining 
district, having been consolidated into one district. Iam now the 
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mining recorder of Hot Creek district and have the only mining 
record of the said Argenta mining district, and I have the book be- 
foreme. Onpagel13I find therecord of the Richmond Silver Mining 
Company. On page 14 I find the Empire Silver Mining Company 
of record. On page 16 I find the Crescent Silver Mining Company 
of record. On page 17 I find the Bullion Silver Mining Company 
of record. On page 18 I find the Dexter Silver Mining Company 
of record. On page 19 I find the Bismark Silver Mining Company 
of record. 

| Quest. Are these the same mines bonded by J. T. Williams 
844 to N.S. Trowbridge on November 27,1878, as shown by De- 

fendant’s Exhibit No. 1 and Complainant’s Exhibit X? 

Ans. I-have been on the ground and have read the records, and 
they are the records of those six very same mining claims. 

Quest. When were these several six mining claims, respectively, 
located and recorded, as shown by the record book in your hands, 
and by whom located ? 

Ans. The Richmond, located December 4 1878, by J. D. Ernst, 
recorded December 4, 187 8; the Empire, located December 4, 1878, 
by Joseph T. Williams, recorded December 4, 1878; the Crescent, 
located December 16, 1878, by Joseph Williams, recorded 16 De- 
cember, 1878; the Bullion, located December 16, 1878, by Jos. Wil- 
liams, recorded December 16, 1878; the Dexter, located December 
16, 1878, by Jos. Williams, recorded December. 16, 1878; the Bis- 
mark, located December 16, 1878, by Jos. Williams, recorded De- 
cember 16, 1878. 

Q. Who was the recorder at that time ? 

A. Alfred Kimble was the recorder and H. Andrehsen his deputy. 
These records are signed by H. Andrehsen, his deputy. 


845 Plaintifts here offer in evidence the records of these loca- 

tions, pages 18, 14, 16, 17, 18, 19, and ask the commissioner 
to make certified copies of these claims, which are attached together 
and marked Complainant’s Exhibit Y. 

Solicitor for defendant objects to the evidence offered on pages 138, 
14, 16, 17, 18, and 19 as the records of the locations of the mining 
claims named herein as incompetent, irrelevant, and immaterial ; 
and, further, that there is no question of title to the mines involved 
in this litigation. 


@. Do you know and can you state how the six mining claims 
before mentioned were bonded by Williams to Trowbridge before 
Williams owned them or located them ? 


Solicitor for defendant objects to the question on the ground that 
it is not the best evidence; that the bond itself is admitted in evi- 


dence. 


A. I know from talking with Clayton, Trowbridge, & Smith, a lit- 
tle from Mr. Williamsand from Mr. Mason, clerk of the U.S. 

846 courtof New York at that time: From Clayton, that he came 
down into Hot Creek in the fall of 1878 to report on some 
mining claims owned by one Kellogg and others in Hot Creek 
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mining district, and that the said claims were bonded or about to 
be bonded to N. 8S. Trowbridge, the son-in-law of said Clayton, being 
the Trowbridge mentioned in the Williams bond. Clayton was not 
then in the employ, nor for several months afterwards, to wit, March, 
1879, of the New Philadelphia Mining Company, but came down in 
the interests of Mr. Mason, above spoken of, to report to him of 
what he saw in the Hot Creek mining district. When Clayton re- 
ported on these Kellogg mines Clayton decided that they were not 
sufficient or large enough to compose the mining property proposed 
to be got up by him and Mr. Mason for to be sold in the New York 
market. Mr. Clayton introduced in his report to Mason a report of 
these six mining claims as named in the bond from Williams to 
Trowbridge. Mr. Mason, after trying to sell it or form a new com- 

pany in New York, decided to introduce Clayton to the treas- 
847  urer, W.G.Smith, of the New Philadelphia Company of New 

York, which introduction led to theoption and the engagement 
of Clayton to act as manager of the New Philadelphia Mining Com- 
pany ata salary of $500 a month; before that he had no connec- 
tion with the company. Clayton also told me that fifty per cent. of 
the moneys mentioned in the bond of Williams to Trowbridge, or 
any other sums of money that might be collected for the sale of the 
property, was to be divided between the said Mason, Trowbridge, 
and Clayton, to be divided pro rata amongst themselves. Williatns 
in 1879 sold to the New Philadelphia Silver Mining Co. a mill site 
and water right for $5,000, and Williams claiming that it was part 
of that contract and the New Philadelphia Mining Company 
claiming it to be a clear deed entirely between said Williams and 
the company. Clayton, Mason, & Trowbridge all three told me 
that Williams did not treat it as part of the contract because 

he never divided the $5,000 between them. When I found 
848 out on the record book that these mines were located subse- 

quent to the granting of that bond I went and said to Trow- 
bridge, “Is it possible that you took a bond for $25,000 to be trans- 
ferred to other parties in New York or any other strangers without 
investigating or having investigated the titles of the properties that 
you bonded,” at the same time telling him that the property had 


no existence of record at the time it was bonded. ‘Trowbridge said, — 


“T have nothing at all to do with it; it was between Williams and 
Clayton—an entire transaction between them—and I was to get 
$5,000 for simply allowing my name to be used in the transaction, 
and I took no notice of records and was never on the grounds,” and 
that he, Trowbridge, put up the money for Clayton’s expenses in the 
matter. Trowbridge also made a remark at the time that it cer- 
tainly let him out to any responsibility with Williams if Williams 
bonded him the property before he located it. From Mr. Smith I 

learned in 1880, on my going to New York, that he consid- 
849 ered the transaction between him and Clayton nothing but 

an option on his part to take the property from Clayton, as 
stated in the option. Smith also said, alluding to the time Williams 
warned me about taking ore from the mines, “ What is the matter 


that Williams is troubling the company out there; we, directly, © 
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have certainly nothing to do with Williams, and if Williams is dis- 
satisfied let him go to Trowbridge, the man to whom he bonded the 
property, and let Trowbridge go to the man Clayton, from whom I 
got the option, and let the option show for itself for what I am 
bound to Clayton,” at the same time stating that he only considered 
it an option. . Mr. Mason told me he had $2,500 coming from the 
arrangement— 

(Solicitor for Didiedann objects to the foregoing answer on the 


ground that it attempts to explain or modify a written instrument— 
the bond; that the bond itself is its own and best explanation.) 


Neither Mr. Clayton nor Mr. Trowbridge were acting for the 

New Philadelphia. Mining Co. before March, 1879, and 

850 = -after March, 1879, only Mr. Clayton. He was manager and 
general superintendent up to December, 1879. 

Q. Did you ever offer Mr. Williams $10,000 to settle this matter 
or did you ever offer him: $500 if he would give Matthiessen and 
Ward a new bond or contract to purchase the property within 30 
days? 

A. No; first to both ides of the question. When I was in New 
York in the winter 1880 and 1881 W.H. Davis, who I left in charge 
of the New Pniladelphia silver mining property as watchman, and 
who was boarding with and a great friend of Williams, wrote me 
that Williams would throw Clayton and Trowbridge overboard and 
take $10,000 for the six mining claims, and. perfecting title to any 
other properties that might be ‘opened. I laid this proposition be- 
fore the members of the old company ; the old company at this time 
was in litigation with Matthiessen and Ward and the people of New 
York. The old company owed considerable money out in Nevada, 

the principal part of which was debts I had contracted as 
851 their agent, and which I wanted to pay to the working men 

and others by any. honest means in my power. I saw that 
the old company were utterly insolvent and allowed me to be in 
New York six months for their own interests at my own expense. 
In this state of affairs I called on Mr. Matthiesson at his place of 
business and laid before him the hardships of the creditors in the 
State of Nevada, being mostly poor men. This resulted in Mat- 
thiesson and Ward agreeing to pay all the debis in Nevada, if they 


.could be properly secured: Their legal advisers in New. York ad- 


vised them to have those debts put in the form of judgments against 
the company, and for Matthiesson and Ward to pay those judg- 
ments—that is, to buy the property at sheriff's sale on the execu- 
tion—and I resigned my position to take place on the last day 
of January, 1881, and became, on the first of February, 1881, the 
agent of Matthiesson. and Ward in Nevada to see to the proper 
carrying out of the above arrangements. In my conversations 

with Matthiesson and Ward I also spoke to them about 
852 this $10,000 proposition of Williams to Davis. They told 

me to proceed to Nevada and they would let me know in 
the future about that $10,000 business. I received a telegram after 
I got in Nevada, some time in February, from either Matthiesson or 


ote ete tapirae incantae 
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Ward authorizing me not to make a proposition, but to see Williams 
about a proposition that was’ made from Williams to them. I 
awaited Mr. Williams’ return from Carson, early in March, and 
spoke to him on this proposition—wanting him to make it again to 
me, as Davis’ business was simply a message. Williams acknowl- 
edged the proposition, but added to it, I think, $2,800, claiming that 
his expenses that he had laid out in securing the patents to the 
claims before mentioned, and that the money was laid out at Mr. 
Clayton’s instigation. 

I, knowing that there was no great anxiety to put even $10,000 

in, advised Williams to take the $10,000 and settle everything up 

by giving clear deeds to everything in question and told 
853 him plainly that I would not advise Matthiessen and Ward 

to pay the said $2,300 extra, but that I would send on any 
message that he had to send them. I sent on to Mathiessen & 
Ward this proposition of Williams’, and in the course of a short 
time I received a telegram authorizing me to offer Williams $500 
to bind himself for, I think, 60 days and to leave this question of 
$2,300 to J. E. Clayton, the very man Williams claimed author- 
ized him to make the expenditure. Williams refused to leave the 
question to Clayton, and that was all I know about any $500 offer. 

Q. Did Mr. Williams offer to submit his rights, as he claimed 
them, to arbitration before any three good business men or district 
judges in the State, or did he offer to submit them in particular to 
Thos. Wren, of Eureka? 

A. In April, 1881, Mr. Williams told me to tell Matthiesson & 
Ward that he would leave the question to arbitration of three dis- 

trict judges, each side to choose one and the two judges so 
854 chosen to choose the third. Mr. Williams called on me just 

after I had written and sent off that message and said that 
he required Clayton’s ideas, Trowbridge’s ideas, and his own ideas 
on the construction of the papers to be given to the arbitra- 
tors, as well as the records. This I considered a complete back- 
down from the proposition to arbitrate, and nothing more has been 
said since that tinie between Mr. Williams and myself as regards 
arbitration, and especially nothing -as regards Mr. Wren as an 
arbitrator. 

The $5,000 which Mr. Williams received from the company for 
the mill site and water rights—I have always understood from him 
and Trowbridge that he took a mortgage on Barnes’ ranch, in Nye 
county, as the mortgage was dated a few days subsequent to the 
date of the check that paid for the deed of July, 1879. I made 
diligent inquiry and never found that Mr. Williams did any work 
on the mining claims, with the exception of a little work done by 

one man named William Bond. The period over which 
855 _ this inquiry extended was from the time of the location of 

the claims down to the time of Williams procuring the pat- 
ents for them. 

Q. Was part of the consideration for the mill site, water rights, 
and these mines to be 5,000 shares of the capital stock of the New 
Philadelphia Silver Mining Company ? 
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A. No; not as I understand it, because Clayton told me and 
Smith told me that 5,000 shares was a transaction between Clayton 
and Smith alone, and was a bonus to Clayton on his becoming 
superintendent of the company, and that Williams had no rights 
in the transaction whatever. 

Q. Was there any ore of any value taken out of these mines since 
the New Philadelphia Mining Company or Matthiesson and Ward 
came into possession of it by either the above-named company or 
parties ? 

A. In the expenditure of the $16,000 testified to above the New 
Philadelphia Co. took out, I should judge, some 250 tons—it never 

was weighed—of ore of a low grade, which became the prop- 
856 erty of Mr. Williams after February, 1880, when the claims 

were abandoned by the said company, and which Mr. Wil- 
liams sorted down and at different times sold small quantities at 
Eureka. Matthiesson & Ward never took a pound of ore out of any 
of the mining claims or worked a single day on them, and I have 
never considered that I, as agent of either of the parties, have had 
anything whatever to do with the mines since February, 1880. 

Q. What do you know in regard to Mr. Williams having prom- 
ised to relinquish his desert-land entry No. 158 in favor of Mathies- 
son & Ward? 

A. In the latter part of March or the beginning of April, 1882, I 
was down just a little southeast of Williams’ dwelling searching for 
the northwest corner of the land in controversy in this case. Mr. 
Williams came out of his house and showed me an iron bar which 
he had had driven into the place where he said the corner was, and 

asked me what I wanted.to find the boundary for. This 
S07 ~=led toa conversation. Williams said, “I do not want to 

have any trouble with Matthiesson and Ward,” telling me 
that if I would pledge my word that he could have five acres of the 
land in controversy, which was near his house, that he would re- 
linguish the desert-land entry in the favor of Matthiesson & Ward. 
I told him I could not pledge my word to that, because I could not com- 
pel them to deed the five acres, but that I would use my best en- 
deavors to get the five acres for him, and that I would send on the 
proposition. In the course of time I got the telegram from Mr. 
Matthiesson instructing me to ask Mr. Williams to relinquish the 
land without stipulation or unconditional, I am _ not certain 
which. I tcok the telegram and showed it to Mr. Williams 
in his own house. He said he would not do it. I turned to 
leave and told him I would send on his answer. Williams fol- 
lowed me and took me over to his stable which is across the road 

from his house, and we had a- conversation in which he 
858 wanted me to sign certain stipulations covering all that he 

had ever claimed against the New Philadelphia Silver Min- 
ing Co., and that he then would relinquish the desert-land entry. 
I refused to enter into any such stipulations, but told him that I 
would sign a paper simply stating that the relinquishment was 
made at the request of Matthiesson and Ward. Williams then 
accepted my proposition, and said that he would send to George 
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Ernst, his brother-in-law, who is deputy U. S. mineral surveyor, and 
have Ernst make out the relinquishments, as he had the blanks over 
there, and that he, Williams, would sign it and send it to Eurexa to 
the local land office. . 

I telegraphed this promise to either Matthiesson or Ward. Two 
or three weeks after this Mr. Williams was working in his garden 
just opposite where I am living. I went over and asked him if he 
had kept the above promise. He told me no; that Geo. Ernst had 

advised him there was plenty of time, as there had been some 
859 extension of time made for desert-land entries before Con- 

gress when they could be left open. I then urged on him 
his promise to me, and asked him if Geo. Ernst owned him so as to 
cause him to break his promise. He said no, and spoke very angry 
about Geo. Ernst, and said that he would send to the land office in 
Eureka and obtain the proper blanks for filing the relinquishment 
to the desert-land entry, and distinctly promising to relinquish it if I 
would sign the paper I proposed; that it was done at the request of 
Matthiesson & Ward; no other stipulation. A few days or — week, 
which brought around the 13th day of May, 1882, I left Hot Creek 
for Eureka to get Mr. Wren’s opinion on the Donahoe bond. 
On the 19th day of May, 1882, I met Mr. Williams at the post 
office in Eureka, I in the: meantime having found out that Mr. 
Williams had not kept up to his promise by relinquishing 
the desert-land entry. Mr. Williams in the meantime had had 
a large paper drawn up combining, as I believe, all the claims that 

he had ever had against the New Philadelphia Silver Min- 
860 ing Co.and wanted me to sign it before he would make the 

relinqguishment. I considered this an entire breach of promise 
and refused. I left Eureka the morning of the 20th, and between 
that and the 24th received a letter from Abbott and Fuller, in which © 
was the copy of an enquiry which they had addressed to Mr. Wren 
asking 1f Mr. Williams had relinquished the desert-land entry. I 
went to Mr. Williamson the 24th of May andasked him if he had done 
so. Hetold meno. I found out afterwards that it had been relin- 
quished on the 20th. From that time to this I have never spoken 
to Mr. Williams about thé mill site or desert-land entry and very. 
little on any subject. 

Q. Did you ever have any conversation with Mr. Williams to the 
effect that he was to relinquish his desert-land entry and he to 
enter the land through the State or any other way ? 

A. Never. All the coversations was that he was to relinquish 

in Matthiesson & Ward’s favor and they were to enter. 
861 Q. Have you ever boasted openly, time and again or at all 
or in any way, that your company was rich and had influ- 
ence in Washington, and that it would annoy Mr. Williams with law- 
suits and break him up and eventually get what he had, and that it 
was only a matter of time before these things came to pass ? | 
‘ A. I never did, and I defy Mr. Williams to bring any one but 
himself that will say so. : 
Q. Did you procure the rehearing on Mr. Williams’ homestead 
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claiin by procuring false affidavits which you sent to Washington 
for that purpose? 

A. No. I procured some of the affidavits that was sent to Wash- 
ington to obtain that rehearing, and each of the witnesses testified 
in regards to their own affidavits for a period of eight weeks in 
a and. Mr. iene utterly failed to prove any of them 
alse 

Q. Do you know or are you acquainted with the ditch marked on 

plaintiff’s Exhibit A, running from the “ quarter corner ’ 
862 down to or near the mill? And, if so, describe the ditch and 
the size of it. | 

A. I am acquainted with the ditch, having had it constructed my- 
self. The ditch is of sufficient capacity to carry all the water of Hot 
Creek cafion from the said quarter corner to the mill. It would be 
impossible to construct the whole ditch with a plow, as in one place 
it crosses the main traveled road at a depth of about three feet, and 
under the road is set a box made of three-inch lumber, sufficient 
alone to carry all the waters of said Hot Creek, which box alone is 
_worth more than $10.00; and another section of the ditch passes 
through rocky ground that could not be excavated by a plow. There 
is another box of three-inch lumber, worth more than $10.00, cross- 
ing another road down near the mill site proper. Hence it is ab- 
surd to say that it could be constructed for $10.00 with a plow. I 
do not know that Mr. Williams ever used the ditch himself. If he 
did it was never by my consent, the ditch being part of the property 

of the New Philadelphia Mining Co. and subsequently of 
863 Matthiessonand Ward. The quartz mill on the land in con- 
troversy is worth $50,000 or $60,000, basing it on its cost. 


Plaintiffs offer in evidence a letter dated Eureka, Nevada, May 16, 
1886, and addressed to Mr. R. Gluyas, Hot Creek, Nevada, and signed 
by F. H. Hinkley, register of the U. S. land office at Eureka, marked 
Plaintiff's Exhibit Z. Solicitor for defendant objects to the letter on 
the ground that it is incompetent, irrelevant, and immaterial. 

Plaintiff offers in evidence certified copies of newspaper notices to 
show that defendant Williams was in Eureka from May 15th to May 
18th, inclusive, 1883, marked Plaintiff’s Exhibit A 1. 

Solicitor for defendant objects to the certified copies of said news- 
paper notices on the grounds that it is not sworn to and cannot be 
received in evidence and are ordinary newspaper notices. 

Plaintiff offers in evidence a copy of the bond and agreement 
made by M. M. Donahoe ‘to Jos. T, Williams and wife, testified to by 

defendant Williams in his examination to show that said 
864 bond has not been canceled butis still in full force, virtue, 
| and effect, marked Plaintiffs Exhibit B 1. 


Solicitor for defendant objects to the bond on the ground that the 
same is immaterial, irrelevant, and incompetent and has no connec- 
tion with matters in controversy. The bond shows on its face that 
it was executed more than eleven years ago, during all of which 
time the said Jos. T. Williams & wife have continuously occupied 
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the land agreed to be purchased by M. M. Donahue, one of the par- 
ties thereto. 


Q. Do you remember the date that list No. 24 was sent from the 
General Land Office at Washington back to the local land office at 
Eureka to be forwarded by the officers of the local land office at 
Eureka to the State land office at Carson, Nevada, for the purpose of 
supplying the signature of the selecting officer to said list ? 


Solicitor for defendant objects to the question on the ground that 
it is secondary evidence ; the document in evidence is the best evi- 
dence. 


A. I cannot tell the exact date. I think it was late in Au- 
865 gust, 1883, and was returned late in September, 1883, to the 
Land Office in Washington. 

Q. Were you and Mr. Williams in Eureka, Nevada, in the month 

of September, 1883; and, if so, on what business were you engaged ? 

A. We were there from early in September, 1883, from about the 

first week until the last week of September, 1883. Mr. Williams 

and myself were there. We were trying a land case in the U.S. 
land office at Eureka, Nevada. 


Cross-examination of RicHaRD GLuyas by Judge HEAaty, 
soliciter for defendant : 


(. Did not Donahue tell you that the bond between himself and 
Williams and wife was obsolete, and that none of the conditions had 
been complied with by Donohue? 

A. He never did. I particularly asked Donohue if the bond was 
still in full force and effect. He replied that it was. 


Q. Did not Donohue swear that he told you the bond was obso- 


lete and worthless ? 
- A. He never did, to my knowledge. 
866 Q. Did not Donohue make an affidavit that he so told you 
that the bond was obsolete and worthless ? 

A. Never, to my knowledge. 

Q. Did not Donohue, in the proceeding of a contest for the home- 
stead of Jos. T. Williams, make affidavit that he told you, when you 
applied to purchase this bond, that it was worthless and obsolete ? 

A. I never remember anything of the kind. I do remember his 
testifying that the bond was not worthless and obsolete, but, on the 
contrary, that it was in full virtue and effect ; and the same may be 
found in the testimony given by the said Donobue last October and 
November, 1885, at Eureka, which certainly must be the best evi- 
dence of what Donohue did testify to. | 

Q. Was this bond assigned to Matthiessen & Ward ? 

A. Yes, sir. 

Q. Did you procure the assigument of the Donohue bond for Mat- 
thiesson & Ward ? 

A. I did, sir. 

Q. For what purpose did you buy or purchase this bond made 
eleven years ago? 
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867 A. To prevent Mr. Williams joining Donohue and his prin- 
pal, Franklin, to trouble Matthiesson & Ward in their rights 
to waters and land in Hot Creek canon. 

Q. Did Matthiesson & Ward, through yourself or any other agent, 
ever offer to comply with the covenants made by Donohue in the 
bond referred to ? ? 

A. No; because the time has not come as specified in the bond. 

Q. Has not Williams diligently tried to obtain the Government 
title to the land named ini the bond? : 

A. Yes; but he swore that he made no contracts to alienate any 
of his land; but Matthiesson and Ward introduced a copy of the 
bond into the contest that they are making against the homestead 
entry of Williams to show that he had. 

Q. You just swore that you never boasted, in substance, that 
Matthiesson & Ward or their agent did anything to annoy or harass 
Williams, and yet this bond is introduced to defeat his title to the 
land through which you expect to darrain your title. How do you 

account for this action ? ie 
868 A. I do not know what Matthiesson and Ward’s motive 
was, but I account for it because of the answer Williams made 
as to his homestead entry, as above referred to. Matthiesson & 
Ward’s attorneys never explained to me the reason why they intro- 
duced that bond in evidence in the contest at Eureka. 

Q. Was not the Donohue bond bought for the purpose of harass- 
ing Williams and forcing a compromise ? 

A. No, sir; it was to keep Williams from harassing us by com- 
bining with Franklin & Donohue, the owners of the bond at that 
time. 

Q. You said that Donohue was the agent of Franklin, who was 
the monied man. Why did vou not get a bond from Franklin, who 
was, as you believe, the real party in interest ? 

A. We did. We took a deed from Franklin before we put the 
bond on record, and then we recorded them both the same day. 

Q. Did you ever hear that Donohue had made an affidavit that 
he told you he had no rights and claim under that bond ? 


Plaintiff objects that it is hearsay and too remote to be even good 
hearsay. 


S69 A. I have never heard, but I have seen Mr. Williams’ testi- 

mony to that effect in this case; but Donohue told me that 
when he was in Eureka, in September, 1882, that he went into Lan- 
sing’s office with Williams, ard that Lansing drew up a schedule of 
an affidavit that had something to that effect in it, and that Dono- 
hue objected to the affidavit,and that- Lansing drew up another, 
leaving out those words to that effect, which Donohue went across 
to the court-house and swore to, and that the said affidavit was de- 
stroyed by fire when Mr. Williams’ house burned down, in Novem- 
ber, 1882; that he got his information from Mr. Williams to that 
effect. In 1885, when Donohue testified directly against having in- 
forming me of anything of the kind, and I also testified against any- 
thing of the kind, as that the bond was obsolete, H. K. Mitchell in- 
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troduced an affidavit said to have been made by Donohue in August, 
1882. The contents of that affidavit I do not know, but it is on file 
in the contest case. I told Donohue this about this August affidavit 
being filed there. He said it was none of his affidavit ; that 
870 he was not in Eureka in August, 1882, and that he believed 
it was the old schedule that Lansing had drawn up. 
Q. Did you not know that the land deeded by Williams to Camp- 
bell was deed- by mistake? 


Plaintiff objects to question as not in cross-examination. 


_ A. I never heard or knew of it before Williams testified to it in 
1885, and I don’t believe it now. 
Q. Was it not generally regarded by the people of Hot Creek and 
vicinity that the Donohue bond was obsolete and worthless ? 


Objected to by plaintiff on the grounds that the opinions of the 
people at Hot Creek as to the validity and worth of a bond between 
Donohue and Williams has no bearing upon the issues in this case 
betweeen the Government and Williams. 


A. I never heard a word about the bond until Donohue told me 
about it a few days before its purchase. Ido not know what the 
people of Hot Creek and vicinity thought of it. 

Q. How long after you purchased the bond did you procure the 

.deed from Franklin ? 
871 A. About two months, Franklin not being at Hot Creek 
during that time. 

Q. What was the occupation and standing of Donohue at Hot 
Creek at the time the bond was purchased ? 

A. He was then connected with Franklin in a mining enterprise 
in Hot Creek, Nye Co., Nevada. I always found Donohue to be an - 
honest, square man in all my dealings with him. 

Q. Did not the New Philadelphia Mining Co. work the mines 
named in the bond from Trowbridge to Williams under the option 
bought from W. G. Smith ? | 

A. They worked the mines, and I presume it was under the option. 
I know of no other right than under the option. 

Q. Did you take any ore from those mines ? 

A. There was ore taken out of the mines by myself, as agent of 
the New Philadelphia Mining Co., but never removed from the’ 
claims by the said company. 

Q. Why did Williams forbid you to take ore from these mines? 

A. I never knew his reason. 
872 Q. If thesale of the mill site wasseparate and independent, 
why did the New Philadelphia Mining Co. work the mines — 
named in the bond from Williams to Trowbridge, and also in the 
option from Clayton to Smith, treasurer of the New Philadelphia 
Silver Mining Company ? | 

A. To test the mines, to see if they were worth the money speci- 
fied in the said option. The mill site required no such test. 

Q. How long did you work these mines, and when did you cease 

working them ? ; 
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A. About seven months, ceasing to work them in February, 1880. 

Q. When the bond for. the sale of those mines expired ; and was 
not the limitation of the bond also the period of the option ? 

A. Ido not know exactly. I think it was extended a month, 
which made it end about July, 1879, as of record. I do not know 
about the limiting of the option by the bond, as it is a legal ques- 
tion. 

Q. Do you know how much money is required by law to be ex- 
pended upon a mine before it is patented ? 

A. As I understand it, $500.00. 
873 Q. Do you know. how much is the expense of a patent toa 
mining claim ? 

A. No, sir; not exactly. 1 should judge about $250.00. 

Q. The six claims were patented ? 

A. Yes, sir. 

Q. What would you estimate the probable expense in obtaining 
patents to the same? 

A. About $4,500, if done according to law. This means the total 
cost, including $500 worth of labor to be done before patenting on 
each claim. In my opinion these claims did not comply to the law 
as to work, and I would judge that Mr. Williams is only out about 
$800, or maybe a $1,000 cash in getting the patents ; but this is only 
my opinion. 

Q. You testified that Williams made a promise to relinquish his 
desert-land entry in favor of Matthiesson and Ward. What induce- 
ment had he to make such‘a promise ? 

A. I know of no inducement; he volunteered the promise. 

Q. Is it natural for a man who believes he has been greatly 


_ wronged to give up all his rights in the controversy for nothing ? 
A. : 


No. 

874 | Q. What advantage would your signing a paper stating that 

Williams relinquished his desert-land entry No. 158 at the 
request of Matthiesson and Ward be to Williams ? 

A. I do not know of any; there would be none that I know of. 

Q. Was Williams drunk or insane at the time of making the al- 
leged promise ? 

A. I have no reason to think that he was drunk or insane at the 
time he made the promise, but I do suspect he was insane when lie 
broke it. 

Q. You have testified that 5,000 shares of the capital stock of the 
New Philadelphia Co. was no part of the consideration to be given 
to Williams for the purchase of the mill site, mines, and water rights. 
Are you absolutely sure of this? , 

A. Only as Clayton and Smith told me; I do not besa of my own 
knowledge. 

Q. Have you any belief on that subject ? 

I believe Clayton and what he told me. He was very sincere 
at a time, and I have known him for a great many years, etc. 

Q. When did Mr. Clayton: tell you this? 

A. In Clayton’s room, in Hot Creek, about November, 1879. 
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875 Witness is here shown defendant’s Exhibit No. 2 and reads 

the first page of a copy of a letter from J. E. Clayton to Jos. 
T. Williams, dated New York city, May 19, 1879, wherein it is con- 
tended by defendant’s solicitor that 5,000 shares of the stock of the 
New Philadelphia Silver Mining Company is promised as.part of a 
consideration for the purchase of a mill site, water rights, and mines 
named in the bond from Williams to Trowbridge. 

Witness here identifies a portion of defendant’s Exhibit No. 2 as 
being an option from J. E. Clayton to W. G. Smith, treasurer of the 
New Philadelphia Silver Mining Company. 

Q. Is not 5,000 shares of the capital stock named in said option 
as a part of the consideration for the purchase of the property named 
in the bond from Williams to Trowbridge? 

A. Yes; asa part of the consideration to be paid to Clayton by 
Smith. I found it in a personal clause in the option that Clayton 
states that he will use his endeavors for Smith, etc. 

Q. Do you not find it named as a part of the consideration outside 
of any personal clause? | 

A. No; because I consider it all a personal option from 
876 Clayton toSmith. I do find the 5,000 shares mentioned in 
a clause above the one I looked at as especially personal. 

Q. Is not the consideration in the bond given by Williams to 
Trowbridge $25,000? | 

A. I think the bond shows that it is $25,000 that ‘Trowbridge 
was to pay to Williams for the property mentioned in the bond, 
but that the mill site and water right mentioned in the bond were 
not the same as described in the deed subsequently made by Wil- 
liams direct to the New Philadelphia Silver Mining Company. 

Q. Was there any mill site or water rights described in the bond 
from Williams to Trowbridge? } : 

A. There was a mill site and water right mentioned, but I think 
there was no description. 

Q. Then how do you know that the water right and mill site 
named in the bond was not the same as the one conveyed by Wil- 
liams to the New Philadelphia Co.? 

A. Because it simply said in the bond mill site and water right 
for a 20-stamp mill, and in the deed referred to the east half of the 

southeast quarter sec. 33, township 8, was described as the 
877 = mill site, and the description of the water right was exclusive 

right for milling, mining, and domestic purposes to the waters 
on the springs and streams of the said Williams. This is about the 
way it was described in the deed—an exclusive right. 

Q, Do you know how much land is allowed by law for a mill 
site # 

Plaintiff objects to the question on the ground that the mining 


laws of the U.S. is the best evidence as to the amount of land al- | 


lowed to be taken up for a mill site. 


A. I believe one is allowed to take up 5acres for a mill site under 
the law of the United States. 
Q. Did anybody ever tell you that the mill site and water rights 
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described in the bond were different from the mill site and water 
rights conveyed by Williams? 

A. No, sir; I only saw the difference in reading the separate docu- 
ments. 

Q. Might not the mill site named in the bond, “ near said Hot 
Creek, with ground for wood yards, buildings, and other necessary 
uses for said mill,” be comprised in the 80 acres conveyed by Wil- 
liams? : 

A. It certainly might. 


878 Witness is here shown and identified a pamphlet, marked 
Defendant’s Exhibit. No. 8, as Defendant’s Exhibit No. 3. 
Plaintiff objects to any testimony being given about said exhibit 
as not being in cross-examination. 


‘Q. Does said exhibit contain a map of the claims (mining) named 
in the bond ? 

A. It does; not correctly located, but a sketch map. 

Q. Does it not purport. to be a report of the New Philadelphia 
Silver Mining Company, and is it not signed by Geo. D. Hyde, as 
president of said company ? 

A. It purports to be a report of the New Philadelphia Company, 
signed by Geo. D. Hyde, president of the company, for the year 
1879, signed on page 8, and the signature is March 15th, 1879 (and 
‘Trowbridge took the bond in November, 1878), which is the same 
date that W. G. Smith signed the option to the New Philadelphia 
Silver Mining Company, as shown in Defendant’s Exhibit No. 2. 

Q. Was J. E. Clayton in:the employ of the New Philadelphia Co. 
on March 15, 1879? 

A. Yes. I understand that his employment commenced on that 

day by the company. 
879 Q. In the Defendant’s Exhibit No. 5 there is also a report 

by J. E. Clayton on Richmond and Empire mines (Old Do- 
minion), Bismark, Bullion, Crescent, and Dexter, which states: 
“The mining properties acquired from Mr. Williams are fully capa- 
ble of supplying 20 tons of ore per day; that will give an average 
yield of $30.00 per ton. Some portions of these mines will give ore 
worth from $100 to $300 dollars per ton,” eic. Was not the stock of 
said company sold upon tae representation of said Defendant’s Ex- 
hibit No. 3? 


Plaintiff objects to the saith on the ground that it is incom- 
petent, irrelevant, and immaterial; further, that it is not in cross- 
examination, and, again, that it is ‘not pertinent to any issue in the 
case. 3 


A. I do not know of one share of the stock being sold at any 
time, but I have heard that:considerable was sold on Professor Clay- 
ton’s report, but failed to hear that it was explained that Clay ton 
was to receive $5,000 if the mining claims in question were ulti- 

mately purchased from Mr. ‘Williams. 
880 Q. Do you know if this Defendant’s Exhibit No.3 was pub- 
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lished by authority of the New Philadelphia Silver Mining Com- 
pany? 


A. No, sir; I do not. 

Q. Have you any belief on the question ? 

A. I believe it was issued by the company. 

Q. Was not the money or a portion of the money for which the 
stock was sold expended in building the mill? 

A. I could not say where the money was raised to build the mill. 

Q. Have you any belief on the subject ? 

A. I believe the money came from the false representations made 
in the Defendant’s Exhibit No. 3, and, among others, Matthiesson 
and Ward were the heaviest losers. They are now the owners of 
the property formerly owned by the New Philadelphia Silver Min- 
ing Co. 

Q. Do you include in the term “ false representations” the false 
representations on page 10 of Defendant’s Exhibit No.3 of the own- 
ership of the mines as well as a false representation of the value of 
the same? 


Plaintiff makes the same objection to the giving of testi- 
881 mony in regard to the Defendant’s Exhibit No. 3 as it made 
on the preceding page of this testimony. : 


A. At the bottom of said page 10, beginning at the words “ the 
mining properties acquired from Mr. Williams,” cannot be true, be- 
cause they never acquired title from any one, and the part as to 
the value of the property was proved by subsequent work to be not 
true also. 

_  Q. Was not Matthiesson and Ward or either one of them trustees 
or trustee of the New Philadelphia Silver Mining Co.? 


(Same objection.) 


A. No, sir; neither of them ever held any official capacity in the 
company whatever. They were simply stockholders. 


Defendant offers in evidence a deed here, marked Defendant’s Ex- 
hibit No. 7, from H. B. Campbell, of Nye county, State of Nevada, to 
Joseph T. Williams, of the same place, dated April 2, 1886, for the 
purpose of showing that the land heretofore conveyed from Williams 
and wife to Campbell was conveyed by mistake, and neither the 

grantors intended to convey the same nor did the grantee in- 
882 tend to acquire the title to the same. 

Plaintiff objects to the introduction of said deed on the follow- 
ing grounds, to wit: Ist, that it is incompetent, immaterial, and irrel- 
evant; 2d, that itis not in cross-examination of anything drawn 
out of the witness in chief, nor does this purport to contradict him - 
in any of his testimony ; and, furthermore, if such a deed was in ex- 
istence at the time defendant Williams gave testimony in this case 
it should have been produced and offered in evidence as part of the 
defendant’s case in chief; that said deed upon its face does not pur- 
port that any lands heretofore conveyed by Williams and wife to 
Campbell were conveyed through mistake, but that said deed is ab- 
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solute on its face; that said deed is dated April 2d, 1886, and re- 
corded July 5th, 1886, which dates are long subsequent to the bring- 
Ing of this action and which show that said deed was executed after 


the commencement of this action. 


883 Redirect : 


Q. When were you last in Belmont? 

A. I was in Belmont June 26th, 1886, and for two days before. 

Q. Did you examine the records of the county recorder’s office to 
ascertain if there were any deeds on record from H. B. Campbell to 
J.T. Williams and wife subsequent to a deed purported to be dated 
in November, 1875 ? : 

_ A.. We did make a thorough search, the recorder and myself, and 
found none subsequent to the deed mentioned in the question. 

Q. Did Matthiesson and Ward ever acknowledge or admit that 
defendant Williams had any claim whatever upon them in any way, 
shape, manner, or form? — 

A. They never did, but always contended for the contrary, namely, 
that they owed Williams ‘nothing and he never had a claim on 
them, and that they never had anything to arbitrate with him. 


Witness recalled for defendant for further cross-examina- 
884 _ tion, and testifies as follows, to wit: 


Q. Is there not a suit now pending in this court wherein Matthies- 
son and Ward are plaintiffs and J. ‘I. Williams defendant, for 
$55,000 damages ? | 

A. Yes, sir. 

Q. Has not Matthiesson & Ward or their agents been in active 
operation in preventing Mr. Williams for years past from acquiring 
the titles to his property ? 

A. No; but they have been in active operations to prevent Wil- 
liains from acquiring title to their(Matthiesson & Ward’s) property. 

Q. If the property (lands) is Matthiesson & Ward’s why are they 
engaged in lawsuits to obtain title to the same, and have they pat- 
ents to the same? | 

A. They have the possessory title to parts of the lands and want 
their Government title, but have not the patents as yet. 

Q. Have Matthiesson & Ward, by themselves or agents, made ap- 


plications for patents to the lands? 
Yes, sir; to most of Mr. Williams’ homestead tract or 


885 entry through possessory titles derived from Josselyn and for 
a five-acre mill site on the land in controversy herein. 


I acknowledge the above to be my testimony and that the same 


is correct. 
: RICHARD GLUYAS. 
Carson, Nevada, July 10th, 1886. 


Here closed the testimony in said cause. 
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District oF NEVADA, 88: 


I, T. J. Edwards,a commissioner of the circuit court of the United 
States for the district of Nevada, do hereby certify that, pursuant to 
the written stipulation of solicitors for the parties complainant and 
defendant in a cause depending in said circuit court wherein The 
United States is complainant and Joseph T. Williams is defendant, 
the testimony of J. W. Adams, C. 8S. Preble, M. D. Noteware, W. T. 
Hanford, and Richard Gluyas, on behalf of complainant, and the 
testimony of Joseph T. Williams on the part of the said defend- 

ant, was taken and reduced to writing by me or under my 
886 direction at the office of the clerk of said circuit court, 

at Carson City, Nevada; that said witnesses were by me first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth; that the exhibits introduced if: evidence, to wit, com- 
plainant’s exhibits from 1 to 10, inclusive, and from A to Z, in- 
clusive, also O 1,Q 1, A 1, and B 1, and Defendant’s Exhibits Nos. 
1, 2, 3, 4, 5, 6, & 7 are identified by my name or the initial letters 
thereof written thereon, and that said exhibits and said testimony 
of the above-named witnesses herewith returned is all the testimony 
introduced by the said parties. 

I further certify that I am not of counsel for either of said parties, 
and that I have no interest in said suit. 

Respectfully submitted, T. J. EDWARDS, 
Com’r U.S. Cir. Court, 9th Cir. & Dist. Nevada. 


Endorsed: U.S. cir. court, district Nevada. United States vs. J. 
T. Williams. Complainant’s testimony in rebuttal, taken by T. J. 
Edwards, U.S. commissioner. Published by order court and filed 
Nov. 1, 1886. ‘T. J. Edwards, clerk. 


887 Opinion. 


In the United States Circuit Court, Ninth Circuit, District of Nevada. 
In Equity. 


UNITED STATES 
vs. 
JOSEPH T. WILLIAMS. 


This suit is brought to cancel and vacate a listing of certain 
lands to the State of Nevada, which listing is alleged to have 
been procured by the fraudulent acts of parties unknown or. by 
mistake, misadventure, or inadvertence of the officers of the Land 
Department, at Washington. The lands affected by the suit are 
described as the E.4 of the S. E. + of section 33 and W. } of the 
S. W. } of section 34, all in T. 8 north, range 50 E., Mount Diablo 
base and meridian, situated in Nye county, State of Nevada. The 
amended bill sets out the alleged frauds and mistakes by reason of 


which the lands were listed to the State quite fully and in de- 


tail. 


888 The bill avers that on May 19th, 1879, the respondent 


Williams made desert-land entry No. 158 at the land office at 
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Eureka, Nevada, for two hundred and fifty acres of land, which 
entry embraced the lands above described, with other lands; that 
on July 26th, 1879, in consideration of $5,000.00 then paid to him by 
the New Philadelphia Silver Mining Company, said Williams con- 
veved to said company eighty acres ‘of land, being the E. 3 of the S. 
E. } of section 33, township and range aforesaid, the same being a 
part of the land embraced in said desert-land entry No. 158, and 
that said company immediately thereafter erected a quartz mill 
thereon atan expense exceeding $50,000.00; that on May 20, 1882, 
Williams made a written relinquishment of said desert-land entry 
and filed the same in said local land office at Eureka, Nevada, June 
9, 1882, and that the same was forwarded by said office to the Gen- 
eral Land Office, at Washington, for action thereon ; that on May 20, 
1882, Williams made an application to the register of the land office 

of the State of Nevada to purchase 160 acres of land, being a 
$89 portion of the land embraced in said desert-land entry, to 

wit, the eighty acres of land last above described and eighty 
acres adjoining thereto, to wit, the W. 4 of S. W. 4 of séc. 34, town- 
ship aforesaid, which application was filed in said State land office 
May 22, 1882 - thaton July 29th, 1882, the State of Nevada executed 
an application of that date for said 160 acres of land. 

That on August 4, 1882, the Commissioner of the General Land 
Office ordered said desert-land entry to be cancelled, which order was 
received at the local land office at Eureka, Nevada, August 12,1882, 
and the same was cancelled in said office-on that date. 

That on August 14, 1882, the application of the State of Nevada 
for said 160 acres of land, based upon Williams’ application of May 
20, 1882, was received at the United States land office at Eureka, 
Nevada, and thereupon the register of said office notified the State 
authorities that they might include said tract of 160 acres of land 
in their selection for the month of August, 1882; that on or about 
September 2, 1882, said State authorities selected a list of lands to 

be approved to the State, under an act of Congress of June 16, 
890 1880, and presented said list tosaid United States land office at 

Eureka, Nevada, September 2, 1882, which list embraced said 
160 acres of land aforesaid - that in October, 1882, said list, being list 
No. 24, under said act of Congress, was transmitted to the General 
Land Office, at Washington, and was received at said last-named 
office about October 12, 1882, and filed therein; that said list No. 
24 was not attested by any officer or agent of the State of Nevada 
until on or about September 12, 1883, and was not so attested when 
the lands therein listed were er roneously certified to the State, May 
3, 1883; that said list of lands so selected by the State was desig- 
nated as list No. 24 and embraced, with other lands, the two tracts 
of eighty acres above described ; that on May 3, 1883, the Secretary 
of the Interior, upon the certificate of the Commissioner of the Gen- 
eral Land Office, approved ‘the lands embraced in said list No. 24 to 
the State of Nevada, including said two eighty-acre tracts of land ; 
that said Commissioner certified that said lands embraced in said 

list No. 24 were open to such selection and free from conflict 
891 with other claims upon the belief that they were so open to 
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selection and free from conflict; that they were not, in fact, 


open to selection by the State and were not free from conflict with 
other claims, and that said action of the Commissioner was induced 
either by the fraudulent erasure of records by some person unknown, 
acting in the interest of Williams, or by reason of the mjstake, in- 
advertence, or misadventure of some officer or employee of com- 
plainant ; that the facts and circumstances under which said lands 
were so certified and approved and the fraudulent acts or. mistake, 
inadvertence, or misadventure which induced such certification in 
addition to those hereinbefore set forth are as follows: That prior 
to the filing of said list No. 24, on September 6th, 1882, F. O. 
Matheisen and L. B. Ward, who had theretofore purchased said 
eighty acres of land, to wit, the E. 3 of S. E. 4 sec. 33, T. 8, R. 50 
E., by their attorneys, filed in the General Land Office, at Washing- 
ton, an application for the reinstatement of said desert-land entry 
No. 158, together with a protest against the selection by the State of 
said eighty acres contained in said list No. 24, to which they 

892 had acquired title, and asking a hearing of their rights, they 
claiming to have derived an interest in said lands by pur- 

chase from Williams through intermediate parties, who had ex- 
pended more than $50,000.00 in the erection of a quartz mill thereon. 
That on or about January 8, 1883, said Matthiessen and Ward, 
being duly qualified in that regard and being the owners of the 
quartz mill and reduction works erected and standing for more than 
two years prior thereto on said lands, to wit, the E. 3 of the S. E. 4 
sec. 33 and the W.3 of S. W. 4 sec. 34, T.8 N., R. 50 E., made their 
application, at the United States land office at Eureka, Nevada, to 
enter as a mill siteand for a patent therefor five acres of land, being 
a part of the lands and two tracts last described and being a part of 
the land embraced in said desert-land entry No. 158, made by Wil- 


liams, and including said quartz mill, reduction works, and improve-- 


ments connected therewith. 
That said application was rejected by said local land office for the 
reason that the land applied for for such mill site was embraced in 
said State selection embraced in list No. 24, filed in said office 
893 September 2, 1882; that from said decision an appeal was 
duly taken the day the same was rendered to the Commis- 
sioner of the General Land Office, at Washington, and the papers 
connected therewith were received by said Commissioner January 
18, 1883, and filed in said office, and said mill-site application be- 
came and was a pending adverse claim to the claim of the State of 
Nevada to the said land ; that at the date of the receipt of said mill- 
site application at said General Land Office said list No. 24 was on 
file in said office, but without action or decision as to any of the tracts 
of land embraced therein ; that upon the receipt of said application 
for a mill site said Commissioner caused a note of conflict to be en- 
tered on said list No. 24 opposite to the two said tracts of land in 
controversy by writing the words “ mill site” on the margin of said 
list No. 24; that this was the customary way in said office of denot- 


ing an adverse claim to a State selection and suspended action upon | 


JOSEPH T. WILLIAMS VS. THE UNITED STATES. 431 


said State selection until said application for a mill site could be 
disposed of in the due course of business of such office. 

894 That on February 21, 1883, said office denied said applica- 
tion of Matthiessen and Ward to reinstate said desert-land 

entry No. 158, and, in making said decision in relation to the protest 

against so much of the State selection as embraced the lands in con- 

troversy, said ‘ the question of the validity of the State selection will 

be determined in due course of action therein by this office.” 

That said application of: Matthiessen and Ward for said mill site 
was referred to the proper department of said Land Office, with the 
direction that the same be-considered together with said State selec- 
tion of said lands embraced in list No. 24. 

That on May 38, 1883, and while said mill-site application was 
still pending and undecided the officers and clerks of the pre-emp- 
tion division of said Land ‘Office, contrary to law and in disregard 
of the rules and regulations of said office and in disregard of the 


special instructions of the Commissioner, proceeded to consider and . 


determine the application of the State of Nevada as evidenced by 

said list No. 24, and, without consideration, examination, de- 
895 _ cision, or reference to the then pending mill-site application 

of Matthiessen and Ward, made out a “ clear list,” so called, 
in favor of the State of the tracts of land inuring to the State, em- 
bracing therein by mistake and error and contrary to the truth the 
lands embraced in the mill-site application of Matthiessen and 
Ward. 

That the Commissioner and Secretary of the Interior signed said 
“clear list” upon the faithiof the certificate indorsed thereon that 
the lands embraced therein were free from conflict and upon the 
belief that all necessary examinations had been made, and thereby 


‘said list became in form a conveyance to the State of Nevada of the 


several tracts of land embraced therein, including the land embraced 

in the application of Matthiessen and Ward for a mill site, upon 

which the quartz-mill seit and other improvements had been 

laced. 

: That said Matthiessen atid Ward were lawfully entitled to have 

their rights as such applicants for said mill site passed upon and 
determined before the legal title to the lands claimed by them 

896 should be passed out of the United States to any party claim- 
ing adversely to them. 

That said certification of said “clear list” was made by said 
officers of the Land Department by mistake, inadvertence, and misad- 
venture, and that said list at the date thereof was and now is false 
and fraudulent as to the lands in controversy; that while said State 
selection No. 24 was in the General Land Office, at Washington, 
it was subject to inspection: by parties in the interest of the State or 
of Williams, respondent, and their agents and attorneys, and before 
the same was taken up for.action by the Commissioner the note and 
words “ mill site ” entered; on the margin of said list were fraudu- 
lently erased by some unknown person with the fraudulent inten- 
tion of obtaining action upon said selection embraced in said list 
favorable to the State and in aid of the application of Williams to 
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purchase said lands in controversy ; that said lands were so ap- 
proved to the State by reason of such fraudulent erasure. 

That in December, 1883, said mill-site application was taken up 

in the General Land Office, together with said State selection 
897 of the lands in suit, for action, when it was then first discov- 

ered that said land had been approved to the State; that on 
February 2nd, 1884, Williams entered into a written contract with 
the State of Nevada to purchase the lands in controversy in com- 
pliance with his application to purchase the same, of date May 20, 
1882. 

That immediately upon the discovery of the erroneous certifica- 
tion of said lands the Commissioner of the General Land Office, on 
December 11, 1883, notified the Governor of the State of Nevada, by 
telegraph, that said two tracts of land had been erroneously in- 
cluded in said clear list, and requested him to cause the same to be 
returned to said General Land Office for correction ; that its return 
was refused, as Williams had made application to purchase the same, 
and on the 15th of December, 1883, said Governor was notified that 
suit would be brought to annul said listing as to the lands in suit ; 
that Williams, prior to entering into contract with the State for the 
purchase of said lands, had full knowledge of the intention of com- 
plainant to annul said listing as to said lands, and entered into 

said contract with full knowledge of said alleged frauds and 
$98 of the false and fraudulent manner by which “the same were 

procured to be certified to the State; that said lands in con- 
troversy were not unappropriated public lands and not within the 
terms of the grant of June 16, 1880, but that the same had been oc- 
cupied as private lands since July 26th, 1879, under and by virtue 
of the deed of conveyance thereof executed by Williams of that 
date, and the same were so occupied when said Williams applied to 
the State to purchase the same, May 20, 1882, all of which Williams 
well knew when he applied to purchase the same. 

That at the date of said Williams’ application to purchase said 
lands of the State he knew they were not subject to selection and 
purchase, as his desert-land entry No. 158 therefor was still in force 
and uneancelled and the same constituted a record appropriation 
thereof on the books of the local land office at Eureka, Nevada, and 
on the books of the General Land Office, in Washington. 

The answer admits many of the averments of the bill and denies 

but few of them. It avers that said lands were free from 
899 conflict with other claims at the date of their certification to 

the State, May 3, 1883; “denies that respondent made or 
caused to be made any erasure of records, fraudulently or otherwise, 
or had any knowledge of such erasure until he heard the allegation 
of such erasure, in December, 1583, as emanating from the Hon. 
Secretary of the Interior, at Washington ;” denies that such erasure 
was sufficient cause for withholding the certification and approval 
of said lands tothe State, or that it induced such certification, or that 
if it had not been made said list Ne. 24 would not have been vitiated 
thereby ; avers that the lands in suit were “unappropriated non- 
mineral public land” within the meaning of the act of Congress of 
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date June 16, 1880; that the application of Matthiessen and Ward, 
of date January 8, 1883, for a patent for a mill site was frivolous 
and ought not to be entertained; that the whole subject-matter of 
the suit is res adjudicata. ~ 
The evidence submitted fully sustains all of the material allega- 
— the bill, and it would be a superfluous task to review it in 
etail. 
By act of Congress approved June 16, 1880, there was 
900 granted to the State of Nevada two millions of aeres of 
land in lieu of the sixteenth and thirty-sixth sections 
of land theretofore granted to said State. (U. S. Statutes, vol. 
21, page 287.) Section 2:of said act provides “the lands herein 
granted shall be selected by the State authorities of said State 
from any unappropriated.non-mineral public land in said State, 
6s * and when selected in conformity with the terms of 
this act the same shall be duly certified to said State by the 
Commissioner of the General Land Office and approved by the 
Secretary of the Interior.” . This grant took effect upon its passage. 
Tt was a grant in presenti and attached to specific tracts of land when 
the same should be selected by the State and duly certified to it by 
the Commissioner of the General Land Office and approved by the 
Secretary of the Interior, as provided by the act. 
Under the pleadings and proofs in the case two questions arise: 
First. Was the land in controversy, at the date of selection and 
listing the same to the State, “ unappropriated non-mineral public 
land ” within the meaning of said act? | 
901 There is no contention but that it is “non mineral” land, 
and this qualification, therefore, need not be considered. 
Second. Was the listing of the land in suit obtained through or 
by means of the fraudulent acts of any party or parties or by the 
inadvertence, mistake, or misadventure of any of the officers of the 
General Land Office charged with the duty of listing and approving 
the same to the State? 

. The evidence shows this state of facts. Some years prior to 1879 
the respondent Williams entered upon and took pussession of the 
land in controversy, the same being then unsurveyed public land 
of the United States. He continued in possession thereof until July 
26th, 1879, when, in consideration of five thousand dollars paid to 


him, he conveyed the land‘ to the New Philadelphia Silver Mining 


Company, a New York corporation, which company immediately 
entered into possession of: the same and during the same year 
erected a quartz mill thereon at an expense exceeding $50,000.00. 
This company continued in possession of the land and mill and ex- 
pended a considerable sum of money in conducting water to 
902 the mill for reduction purposes and in other improvements. 
In the year 1880 the company became embarrassed, was 
sued, judgment recovered against it, and this property sold in satis- 
faction thereof to one Lebbeus Ward, and sheriff’s deed therefor was 
duly issued to Ward, of date July 12th, 1881. 
Proceedings were also instituted against the company about the 
same time in the supreme court of the State of New York, a receiver 
5)9—157 : 
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was appointed, and the affairs of the company wound up. The re- 
ceiver was ordered to sell the property of the company, and at such 
sale Matthiessen and Ward became the purchasers of all the prop- 
erty of the company and|[received a deed therefor from said receiver, 
of date September 16, 1881. From the dates of the deeds above 
mentioned Matthiessen and Ward have been the owners of all the 
property formerly owned by the New Philadelphia Silver Mining Com- 
pany, including the mill and land in controversy, water rights and 
privileges, and since said dates have had continuous, peaceable, and 
quiet possession of the same and now have and hold such possession 

as against all persons. 
903 Under this state of facts it cannot be contended, under the 

repeated decisions of both national and State courts, that 
this land was “unappropriated and public land” at the time of its 
selection by the State or at the date when it was listed to the State. 

Atherton vs. Fowler, 96 U. S. 518. 

Hosmer vs. Wallace, 97 U.S., 575. 

Trenouth vs. San Francisco, 100 U. S., 251. 

Nichols vs. Winn, 17. Nev., 189, 

McBrown vs. Morris, 59 Col. 64, and cases cited. 


These decisions are authoritative as to what are “ public lands” 
under the pre-emption laws, and also what are “ unappropriated public 
lands” under the homestead law. R.S., sections 2258, 2259, 2289. 
If, then, the lands in controversy were not “ unappropriated public 
Jands” and within the terms of the grant at the date of selection 
and listing to the State, as they were not, such listing was without 
authority of law and was and is void and no valid title passed 
thereby. Under the grant in this case the officers of the General 
Land Office were authorized to pass to the State the title only of 

‘“unappropriated public land.” It conferred upon them no au- 
904 thority to transfer the title to lands appropriated and law- 

! fully in the possession of others who had expended large 
sums thereon and who were then seeking to obtain the United 
States title thereto or a portion thereof, even though-such lands were 
public lands in the sense that the paramount title thereto still vested 
in the United States. The date of the application of the State to 
select these lands, list No. 24, is August 31st, 1882, but said applica- 
tion was not attested or authenticated by any officer or agent of the 
State until about September 12th, 1883. The validity of such at- 
testation at said date, September 12th, 1883, is not now passed upon, 
as it is not necessary to a determination of the case. The rights of 
persons situated as Matthiessen and Ward were in reference to these 
Jands have always been protected by the officers of the Land Dedart- 
ment and by the courts. It may be conceded that they acquired 
no rights as against the United States, but as to third parties they 
had initiated rights which merited and should receive protection. 

United States vs. Stone, 2 Wall., 525. 
Hughes vs. United States, 4 Wall., 232. 
905  Frisbie vs. Whitney, 9 Wall., 187. 


It is alleged in the bill, not denied and fully seetebiliohed by 
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the proof, that at the date of listing these lands to the State and 
long prior thereto there was then pending in the General Land 
Office, at Washington, a contest over the application of Matthiessen 
and Ward for this mill site and their protest against the State selec- 
tion of the lands in controversy. The whole matter was then sub 
judice in the proper department in the manner by iaw provided, 
pending, and undecided. : While this contest existed and until de- 
termined the lands in controversy were not within the terms of the 


grant. 
Newhall vs. Sanger,.92 U.S., 761. 


We pass to the second question raised in the case. The allega- 
tions of the bill as to the manner in which these lands were listed 
and approved to the State are in nowise controverted. That the 
erasure of the record was made is not denied and is patent from an 
Inspection of list No. 24,submitted inevidence. The bill avers, and 

the proof sustains the averment, that but for this erasure the 
906 lands in controversy would not have been approved to the 

State—at least not until the rights of Matthiessen and Ward 
had been determined. A clear, palpable, confessed fraud was per- 
petrated upon the officers af the Land Department in procuring the 
certification of the lands. . Frauds of this and like character have 
always been held sufficient ground for vacating patents procured 
thereby. In addition to the authorities cited see— 

Johnson vs. Towsley; 13 Wall., 72. 

Moore vs. Robbins, 26 U. S., 530, and cases there cited. 

United States vs. Minor, 114 U. S.,234. 

United States vs. Curtner, 24 Fed. Rep’t, 296. 

United States vs. Mullen, 7 Saw., 466, affirmed by the supreme 

court S. C., Sup. C’t Rep’ts, vol. 6, 1041. 
Moffatt vs. United States, 112 U. S., 24. 


It is unnecessary to review these authorities, and they cover every 
point raised in this case. It’ may be observed that the certificate 
endorsed upon the “clear: list” passing the title is qualified, not 

absolute, and evidently designed to reserve the rights of any 
907 parties interested. The list is approved “subject to any valid 


interfering rights which may have existed at the date of selec- 

im. FF a 
The above considerations dispose of this case upon the merits and 
law applicable thereto upon the grounds that the land in contro- 
versy was not “ unappropriated public land ” at the date of its selec- 
tion and listing; that its approval and listing to the State was pro- 
cured by fraud, palpable and undisputed, upon the officers of the 
Land Department, without which it would not have been listed to 
the State, and which frauds deeply affected the rights of third parties 
in and to the land. in suit. _The complainant is entitled to a decree 
cancelling said listing as to the lands in suit and as prayed for in 
the bill. I am not prepared from the testimony to say who was the 
party that made the fraudulent erasure complained of and 
shown. They could hardly have been made in the interest 


‘of any one other than the respondent; and in this connection 
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we may recall the fact, as shown by the evidence, that respond- 

ent concealed from: Matthiessen and Ward and from 
908 their agent in charge of the property the fact that he had re- 

linquished his desert-land entry No. 158; the fact that he 
had applied to the State to purchase this very land upon which their 
mill stands, which he had three years before conveyed to their pred- 
ecessors in interest his telegraphic dispatch from Washington to 
Carson, of date December 14, 1883, to Governor Adams to execute 
to him a deed of this land claim “immediately ;” “don’t delay.” 
All of these things had but one purpose—to wrest from Matthiessen 
and Ward this large property by covertly obtaining the legal title 
thereto. This purpose cannot be disguised and is too obvious for 
com ment. : 

It should not for a moment be supposed that the State or any of 
its officers took any unusual or improper interest in this matter. 
When the attention of the Governor of the State was called to the 
matter he very properly declined to issue State patent for the land, 
and suggested that legal proceedings be instituted to determine the 

rights of the parties. It is not probable that the State would 
909 ever claim to be the owner of this mill and improvements, 

even were not the listing annulled as to these lands. It could 
not afford to acquire property in that manner. 

A large amount of evidence was submitted on the part of the re- 
spondent which is wholly irrelevant to any issue of fact or law raised 
in this case and, if considered, cannotin any way affect the judgment 
whicb must be rendered upon the facts conceded and proven. This 
evidence is chiefly in regard to certain contracts entered into between 
Williams and various parties, but in nowise affecting the merits of 
this case or connecting him with Matthiessen and Ward or estab- 
lishing any legal relations or obligations between them and himself. 
This evidence clearly shows that Williams strongly desires to sell to 
Matthiessen and Ward certain mining claims, he insisting that they 
are under obligations to purchase the same, end that they, denying 
such obligation and doubting the value of the mining claims, just 
as strongly object to purchasing any of them. Under such circum- 

stances their position would not seem to be unreasonable; 
910 but these rights and obligations, if any there be, between 

these parties cannot be settled in this suit. Ample means of 
redress are open to any of these parties to enforce any legal obliga- 
tions existing between them. This suit is in the interest of public 
right and justice—to correct a public wrong and fraud perpetrated 
upon a department of the Government. 

Let a decree be entered for complainant, as prayed for in the bill, 


with costs. 
GEO. M. SABIN, Judge. 


(Endorsed :) In the United States circuit court, ninth circuit, dis- 
trict of Nevada. In equity. United States vs. Joseph «if Williams. 
Opinion. Filed Nov. 26, 1886. T. J. Edwards, clerk.- 
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911 Bond. 


Supreme Court of the United States. 


THE UNITED STATES OF AMERICA 
. vs. 
JOSEPH ‘T. WILLIAMS. 

Know all men by these presents that we, Joseph T. Williams, prin- 
cipal, and Andrew Maute; Albion W. Millett, and Alexander B. 
Beatty, all of Nye county, State of Nevada, are held and firmly 
bound unto the United States of America in thesum of twelve hun- 
dred dollars; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of- 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this seventh day of January, A. D. 
1887. 

Whereas the above-named Joseph T. Williams hath taken an ap- 
peal to the Supreme Court of the United States to reverse the decree 
rendered in the above-entitled action by the United States circuit 

court of the ninth circuit, district of Nevada: 
912 Now, therefore, the condition of this obligation is such that 
if the above-named Joseph T. Williams shall prosecute the 
said appeal to effect and answer all costs and damages if he shall 
fail to make good his plea, then this obligation shall be void; other- 
wise to remain in full force and virtue. 
| JOSEPH T. WILLIAMS. [seat. 
. ANDREW MAUTE. em, 
ALBION B. MILLETT. SEAL. | 
: ALEXANDER BEATY. — 


Sealed and delivered in presence of— 
Witness as to Joseph T. Williams: 
N. 8S. TROWBRIDGE. 
T. W. HEALY, : 
Witness as to the signatures of Andrew Maute, 
Albion B. Millett, and Alexander Beaty. 


Judge Sabin: 


I consider the sureties sufficient on the above bond. 
TRENMOR COFFIN, 
U. §. Dist. Alt’y. 


Jan’y 20, 1887. 


913 The foregoing bond i is this day approved. 
GEO. M. SABIN, Judge. 


Jan’y 21st, 1887. 


[Endorsed :] In aia Court of the United States. The United 
States vs. Joseph T. Williams. Bond on appeal. Filed Jan’y 21, 


- 1887. T.J. Edwards, sana :U.S. cir. court, dist. Nevada. 
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914 By the Honorable G. M. Sabin, one of the judges of the cir- 
cuit court of the United States, to the United States of 
America, by its Attorney General, A. H. Garland, Esq., and Tren- 
mor Coffin, Esq., its district attorney in and for the district of 

Nevada: 

Whereas Joseph T. Williams has lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the district of Nevada, made in 
favor of the United States of America, and has filed the security re- 
quired by law, you are therefore hereby cited to appear before the 
said Supreme Court, at the city of Washington, on the tenth day of 
October next, to do and receive what may appertain to justice to be 
_ done in the premises. 

Given under my hand, at the city of Carson, in the district of. Ne- 
‘vada, in the ninth circuit, on the 24th day of January, A. D. 1887. 


GEO. M. SABIN, 
Dist. Judge, Sitting as Circuit Judge. 


915 [ Endorsed :] U.S. circuit court, dist. Nevada. United States 
v. Jos. T. Williams. Citation. Filed Jan’y 24,1887. T. J. 


Edwards, clerk. 


916 In the Supreme Court of the United States. 


Tue UNITED STATES OF AMERICA 
VS. In Equity. 
JOSEPH T. WILLIAMS. 


NintTH CIRCUIT, \ ni 
District of Nevada, 


T. W. Healy, being duly sworn, saith that on the 26th day of 
January, A. D. 1887, at Carson City, in the State of Nevada, he 
served on the above-named appellee, The United States of. America, 
a copy of the appeal and a copy of the citation filed in this cause 
with the clerk of the circuit court, ninth circuit, in and for the dis- 
trict of Nevada by delivering said copy of the citation to Trenmor 
Coffin, Esq., United States district attorney in and for the district. of 
Nevada, personally and by leaving said copy of the appeal for said 
appellee in the clerk’s office of the circuit court aforesaid 


T. W. HEALY. 


Sworn to this 26th day of January, A. D. 1887, before me— 


T. J. EDWARDS, 
Com’r U.S. Circuit Court, 9th Cir. & Dist. Nevada. 


917 [Endorsed :] U.S. Supreme Court. United States v. Jos. T. 
Williams. Affidavit of service of appeal & citation. Filed 
Jan’y 26, 1887. T. J. Edwards, clerk U.S. cir. court, dist. Nevada. 
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918 3 : Appeal. 
In the Supreme Court of the United States. 


THe UNITED STATES OF AMERICA 
V. In Equity. 
JOSEPH T. . WILLIAMS. 


To the honorable the Supreme Court of the United States: 


The appeal of Joseph T.: Williams, the above-named defendant 
and appellant, respectfully’: showeth that on the 18th day of De- 
cember, A. D. 1884, the above-named complainant filed its bill in 
the circuit court of the United States, ninth circuit, in and for the 
district of Nevada against the above-named defendant and appel- 
lant, alleging that on or about September 2d, A. D. 1882, the State 
of Nevada selected a list of lands to be approved by plaintiff, under 
the act of June 16th, 1880; entitled “An act to grant the State of 
Nevada lands in lieu of the sixteenth and thirty-sixth sections in 
said State;” that the said list included the east half of the south- 

east quarter of section thirty-three and the west half of the 
919 southwest quarter of section thirty-four of township eight 

north of range fifty east, Mount Diablo base and meridian ; 
which said list, designated as “ list No. 24,” was approved to the 
State of Nevada by the Secretary of the Interior upon the certificate 
of the Commissioner of the General Land Office, at Washington, D. 
C., on May 5, A. D. 1883; that said action of the Commissioner was 
induced by the erasure of the words “ mill site” caused to be written 
on the margin of said list in pencil by the Commissioner, and that 
the erasure was made by some party unknown to plaintiff in the in- 
terest of defendant Williams; that Williams made desert-land entry 
No. 158 at United States land office at Eureka, Nevada, on May 19th, 
1879, for the lands before described; that on May 20th, 1882, defend- 
ant Williams executed a written relinquishment of said desert-land 
entry, which was tiled in the land office at Eureka on June 9th, 1882 ; 


- whereupon said desert-land entry was cancelled by an order of the 


Commissioner of the General Land Office, dated August 4th, 
920 1882,and received by the register and receiver at the local 
land office at Eureka on August 12th, 1882. 

That on September 6th, 1882, F. O. Matthiessen and L. Bs Ward 
filed in the General Land Office, at Washington D. C., an application 
for the reinstatement of desert-land entry No. 158, together with a 
protest against the selection by the State of Nevada of tine lands before 
described, claiming to have derived an interest in said land by pur- 
chase from said defendant,: Williams, through intermediate parties 
and to have spent $50,000 on a quartz mill. 

That on January 8th, 1883, said Matthiessen and Ward made an 
application at the local land office at Eureka for a patent for a mill 
site on the land embraced in desert-land entry No. 158, which was 
rejected by the register and receiver of the land office, and from 

this decision rejecting the application for patent of the mill 
921 site Matthiessen and Ward appealed to the Commissioner 
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of the General Land Office, at Washington, D. C., and the decision 
and the accompanying papers were received January 18th, 1883. 

On February 21st, 1883, the Commissioner denied the applica- 
tion of said Matthiessen and Ward for the reinstatement of said 
desert-land entry No. 158. 

That upon receipt of the notice of application for a mill site 
adverse to the selection by the State of Nevada said Commis- 
sioner caused the words “ mill site” to be written with a pencil on 
the margin of list No. 24. 

That said specifically described lands, together with others em- 
braced in list No. 24, were certified by the Commissioner through 
mistake by reason of the fraudulent erasure of the words “ mill 
site,” marginal note on said list No. 24. 

That in December, 1883, it was for the first time discovered by the 
Commissioner that he had certified list No. 24, and the Secretary of 
the Interior had approved said list of lands to the State of Nevada 
on May oth, 1883. 

That on May 20, 1882, said Joseph T. Williams made application 
to the State of Nevada for the purchase of the lands specifically de- 
scribed, to wit, E. 3 of 8. E. + of sec. 33 and W. 4 of S. W. 4 of sec. 

34, all in t’p 8 north, of range 50 east, and a written contract 
922 was made and entered into between the said Williams, de- 
fendant herein, and the State of Nevada, through its proper 
agents and officers, for the purchase of said lands on February 2d, 
1884. 
Wherefore plaintiff prays the judgment and decree of this court 
adjudging that the certification and approval to the State of Nevada 
of the selection of lands described in list No. 24, as hereinbefore set 
forth, so far as the same embraces the lands hereinbefore specifically 
described, wasand is null and void, and cancelling and setting aside 
said contract between said defendant, Williams, and the State of 
Nevada for the sale by said State to Williams of said lands, and that 
said defendant, Williams, have and take nothing under or by virtue 
of said contract in order that said list No. 24 may be returned by 
the State of Nevada and its officers and agents into the General Land 
Office of plaintiff for correction of the mistake hereinbefore set forth, 
and in order that the conflict between the selection of the State of 
Nevada in list No. 24 and the said application for a patent 
9238 fora mill site may be determined and adjusted in plaintiff's 
General Land Office according to law, and for such other and 
further relief as in the premises to this honorable court may seem 
just and equitable, and for costs of suit. 

The defendant interposed a demurrer to plaintiff’s bill of com- 
plaint, which was filed February 14th, 1885. Defendant doth demur 
to said bill, aud for cause of demurrer showeth that the plaintiff hath 
not in and for his said bill made or stated such a case as entitles it 
in a court of equity to any discovery from this defendant or to any 
relief against him as to the matters contained in the said bill or any 
such matters; that the said bill doth not contain any matter of 
equity whereon the court can ground any decree or give the plain- | 
tiff any relief against this defendant. 
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The said demurrer went to the jurisdiction of the court as well as 
to the insufficiency of the facts stated in the bill of complaint. 
Therein it is contended that the title to the land in controversy, as 

shown by the bill of complaint,is vested in the State of Nevada 
924 and not in the defendant Williams, and that its title cannot 

be divested ina suit between the United States and Williams, 
especially so when the State is not subject to the jurisdiction of the 
court. : 

Upon argument of the demurrer it was contended by the solicitor 
for defendant that the land in controversy was, in the meaning of the 
act of June 16th, 1880, already referred to herein, “ unappropriated 
(non-mineral) land” at the time of its selection by the State of Ne- 
vada ; that the records in the local land office and the certificate of 
the register and receiver showed such to be the fact. 

’ The demurrer was overruled, the hon. court holding that the land 
in controversy was not, in the meaning of the statute of 1880, al- 
ready referred to, “ unappropriated non-mineral land.” 

The defendant’s answer, filed June 1, 1885, denies that the lands 
in controversy were not open to selection by the State of Nevada; 
denies that he made or caused to be made any erasure of records, 

fraudulent or otherwise; denies that the alleged erasure was 
925 a sufficient cause :for the withholding of the certification of 

list No. 24, or that if the said list of lands was approved with 
the words “mill site” written in pencil in the margin that the ap- 
proval of said list would be vitiated thereby. 

Defendant avers that the application for a mill site(and appeal on 
rejection) on land that had been four months previously selected by 
the State of Nevada is frivolous and should not be entertained. 

Plaintiff filed its amended bill of complaint March 17th, 1886, in 
which the allegation of fraud by reason of the erasure is very greatly 
modified and diminished, as shown by the following excerpt: “And 
that the said action of the Commissioner of the General Land Office 
was induced either by the fraudulent action and erasure of records 
by some person, whose name is unknown to plaintiff, acting in the 
interest of said Williams, defendant, as hereinafter set forth, or by 
reason of the mistake, inadvertence, or misadvertance of some officer 
or employé of plaintiff, as hereinafter set forth.” 

. The plaintiff filed his bill of exceptions to defendant’s an- 
926 sweron the 16th day of June, A. D. 1886, which was over- 
ruled by the hon. court on the — day of , A. D. 1886. 

The case was argued on the 9th day of November and a final 
decree against the defendant filed on the 26th day of November, A. 
D. 1886, decreeing that the certification and approval to the State 
of Nevada of clear list No. 2, which was founded on list No. 24 of 
the State of Nevada’s selection of lands under and by virtue of an act 
of Congress entitled “An act to grant to the State of Nevada in 
lieu of the sixteenth and thirty-sixth sections to said State,” ap- 
proved June 16th, 1880, in so far as the same embraces the east half 
of the southeast quarter of section thirty-three and the west half of 
the southwest quarter of section thirty-four, all in township eight 
north of range fifty, Mount Diablo base and meridian, was and is 
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null and void, and the same is hereby set aside and cancelled, and 
that the contract between the State of Nevada and the said J. T. 
Williams, defendant herein, of date February 2d, 1884, for the sale 
7 of said lands by the State of Nevada to said J. T. Williams 
927 ~- and all other contracts or agreements with the State of Ne- 
vada that may give him or appear to give him any right, 
title, or interest in said lands which is derived from, under, or 
through said clear list No. 2, based upon said list No. 24 of selections 
of lands by the State of Nevada, are hereby set aside and cancelled, 
and that said Williams have and take nothing under and by virtue 
of said contract, and that said Williams is perpetually enjoined and 
restrained against claiming any right, title, or interest in or to the 
said lands, and that the said defendant, J. T. Williams, deliver up 
to the State of Nevada to be cancelled all contracts or agreements 
that may give him or appear to entitle him to any right, title, or in- 
terest in or to said lands, and that the defendant Williams execute 
and deliver to the State of Nevada, through its surveyor general 
and ez officio land register, a formal and proper instrument, which 
can be recorded, by which he shall convey to the State of Ne- 
vada any and all right, claim, or title he may have or claim 
to have in the above-described land, and that at the time of 
928 the selection of said lands by the State of Nevada said lands 
were not subject to such selection and were not uneppropri- 
ated non-mineral lands, but were appropriated and occupied as a 
mill site for a stamp quartz mill, said mill having been previously 
erected thereon, and that the certification of said lands to the State 
of Nevada was through fraud, inadvertence, or mistake, and null 
and void, and that by reason of the premises there was no‘authority 
or jurisdiction in the officers or agents of the Government of the 
United States to certify and list said lands to the State of Nevada, 
and that plaintiff have and recover of and from said defendant, Wil- 
liams, its costs of suit, taxed herein at — dollars, and that execution 
may issue therefor. . 
Wherefore the appellant appeals from the whole of said decree of 
said circuit court of the United States, and respectfully prays that 
the decree of the circuit court and the bill, answer, pleadings, depo- 
sitions, evidence, and proceedings in the said cause may be 
. 929 sent to the Supreme Court of the United States without delay, 
and that the said Supreme Court will proceed to hear the said 
cause anew, and that the said decree of the circuit court and every 
part thereof may be reversed and a decree made dismissing said 
libel, with costs, or such other uecree as to the Supreme Court may 
seem just. 
Carson City, Nevada, January 22d, 1887. 
T. W. HEALY, 
Solicitor for Appellant. 


Endorsed: In the Supreme Court of the United States.. The 
United States of America, appellee, vs. J. T. Williams, appellant. 
Appeal. I hereby acknowledge service of the within by copy re- 
ceived this 26th day of January, A. D. 1887. Trenmor Coffin, U. S. 
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dist. att’y, attorney for appellee. Filed Jan’y 26,1887. T.J. Ed- 
wards, clerk U.S. cir. court, dist. Nevada. T. W. Healy, solicitor for 
appellant. | 


930 In United States Circuit Court for the District of Nevada. 


Tue Unirep States 
v. tn Equity. 
JOSEPH T. WILLIAMS. 


District OF NEVADA, 8s: 


I, T. J. Edwards, clerk of the circuit court of the United States for 
the district of Nevada, do hereby certify the foregoing nine hundred 
and twenty-nine (929) pages, written and by type-writer, are a true 
and full copy of the enrolled papers and of all proceedings i in the 
cause therein entitled. 

' In witness whereof I have hereunto 
Seal U. S. Circuit Court, subscribed my name and affixed the seal 
Ninth Circuit, District of said circuit court, at my office, in Car- 
of Nevada. son City, Nevada, this eleventh day of 
A A. gc 1887. 
T. J. EDWARDS, Clerk. 


And I do hereby further certify that all the costs of the fore- 
going record on appeal have been paid in full by said de- 

931 fendant and appellant, Joseph T. Wiliams. 
_As witness whereof I have hereunto 
Seal U.S. Circuit Court, signed my name and affixed the seal 
Ninth Circuit, District of said circuit court this 24th day of. 

of Nevada. September, 1887. 
T. J. EDWARDS, Clerk. 


Endorsed on cover: Nevada C. C. U. S. No. 157. Joseph T. 
Williams, appellant, vs. The United States. Filed October 8, 1887. 
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THE UNITED STATES, Appellee. “ 


APPEAL FROM THE CIRCUIT COURT FOR THE — | 
| DISTRICT OF NEVADA. 
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Statement. 


The suit is upon a bill filed by the United States for 
the purpose of vacating a title to public lands vested in 
the appellant by purchase from the State of Nevada, to 
which the same had been certified under the act of June 
16, 1880 (21 Stat., 287). : 

This act is in the following words: 

“ Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
there be, and are hereby; granted to the State of Nevada 
two million acres of land in said State in lieu of the six- 
teenth and thirty-sixth sections of land heretofore granted 


to the State of Nevada by the United States: Provided, 
That the title of the State and its grantees to such six- 
teenth and thirty-sixth sections as may have been sold 
or disposed of by said State prior to the passage of this 
act shall not be changed or vitiated in consequence of, or 
by virtue of this act. 

“Src. 2, The lands herein granted shall be selected by 
the State authorities of said State from any unappropri- 
ated, non-mineral public land in said State, in quantities 
not less than the smallest legal subdivision ; and when 
selected in conformity with the terms of this act, the 
same shall be duly certified to said State by the Com- 
missioner of the General Land Office,.and approved by 
the Secretary of the Interior. 

“Sec. 3. The lands herein granted shall be disposed of 
under such laws, rules, and regulations as may be pre- 
scribed by the legislature of the State of Nevada: Pro- 
vided, That the proceeds of the sale thereof shall be dedi- 
cated to the same purposes as heretofore provided in the 
grant of the sixteenth and thirty-sixth sections made to 


said State.” 


December 18, 1884, the United States, by its Attorney- 
General and attorney for the Nevada district, filed its 
bill against the appellant, and against him alone, alleg- 
ing that on or about September 2, 1882, the State of 
. Nevada selected a list of lands under the above-quoted 
act, to be approved by plaintiff, and presented such list 
to the local land office of plaintiff at Eureka, Nevada; 
that such list was designated as No. 24, and embraced 
the premises in controversy; that on the thay of May, 
1883, the Secretary of the Interior, upon the certificate 
of the Commissioner of the General Land Office, approved 
said list to the State; that the said Commissioner certi- 
tified that such list of lands were open to selection and 
free from conflict, but that the premises in controversy 
were not, in fact, so open to selection, and were not free 
from conflict with other claims; that said action of the 
Commissioner was induced by the fraudulent action 


3 


and erasure of records by some person to plaintiff un- 
known, acting in thé interest of the defendant, Joseph 
T. Williams; that the said Williams made a desert 
land entry of said premises No. 158, May 19, 1879; that 
on May 20, 1882, he executed a written relinquishmenit 
of the same and filed it in the Eureka office June 9, 
1882; that upon this relinquishment the said entry 
was canceled by order of the Commissioner, dated 


' August 4, 1882, and received at the Eureka office Au- 


gust 12, 1882; that in October 1882, the register and 
receiver, in due course of business, transmitted the State 
list of selections, No. 24, as aforesaid, to the Commissioner; 
that on September 6,.1882, F. O. Matthiessen and L. B. 
Ward, by their attorneys, filed in the General Land Office 
an application for reinstatement of said relinquished 
desert land entry, with a protest against the State selec- 
tion, as aforesaid, for the premises in controversy, claim- 
ing to have derived an interest tHerein from Williams 
by mesne conveyances; that on January 8, 1883, said 
Matthiessen and Ward made application to the Eureka 
land office for a patent for a mill site on certain lands 
claimed by them within the original desert entry of 
Williams; that the register and receiver rejected said 
mill-site application for the reason that the premises ap- 
plied for were embraced in the State selection as afore- 
said; that on the same day from this decision Matthiessen 
and Ward appealed to the Commissioner; that such ap- 
plication and appeal were transmitted by the register and 
receiver to the Commissioner January 10, 1883, and were 
by him received by the latter officer January 18, 1883 ; 
that on February 21, 1883, the Commissioner denied the 
application of Matthiessen and Ward for a reinstatement 
of said desert land, and in so deciding said, with refer- 
ence to the protest aforesaid filed against the State selec- 
tion, that the same would be disposed of in due course of 
action by the Office; that upon receipt of the said appli- 
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cation for mill site the Commissioner caused a note of the 
conflicting claim to be made in pencil on the margin of 
said list 24 opposite the tracts in controversy, by writing 
the words “ mill site” on said margin; that this was the 
usual method of denoting the existence of claims ad- 
verse to State selections and operated as a suspension 
of action upon the State selection until the adverse 
mill-site claim had been disposed of; that while said 
list 24 was in the General Land Office it was subject 
to inspection by parties in interest and their attorneys, 
and that before the same was taken up for action the 
words “mill site” were fraudulently erased by some 
person unknown for the purpose and with the fraudu- 
lent intent of obtaining action upon the State selection 
favorable to the State of Nevada; that when said list 24 
was taken up for action and certification the premises in 
controversy were certified and approved by reason of 
said fraudulent erasure; that in December, 1883, the 
said mill-site application was taken up for consideration 
when plaintiff first discovered that the lands had been 
certified to the State, and the fraud by which such ap- 
proval had been received; that on May 22, 1882, said 
Williams made application to the State of Nevada to pur- 
chase said premises, and on February 2, 1884, the said 
State entered into a contract with said Williams for a 
sale to him of said premises under her laws, and to issue 
a patent to him therefor when the whole of the purchase 
price had been paid, and that by reason of said applica- 
tion, sale, and contract, the State refused to return said 
list for correction in respect to these premises; that the 
value of the land is more than $500, and by reason of 
improvements and the erection thereon of a quartz mine 
by Matthieson and Ward the land and improvements are 
of the value of $50,000; that said land, mill site, and im- 
provements will pass to said Williams under his contract 
with the State unless said contract is amended and set_ 
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aside; that the Commissioner had made demand upon 
the Governor of Nevada for the return of said list, and 
the Governor had declined and refused to return the 
same by reason of said application of Williams, afore- 
wi said, to purchase said premises, and that said defendant 
| Williams, at date of his application and contract, knew 
| of plaintiffs’ demand for the return of said list, of its in- 
tention to annul and vacate the same, and also of the 


fraud by which the same San procured. The bill 


thereupon prays a decree wi said list, so far as it 
includes said premises, to be null and void, and cancel- 
ling and setting aside said contract, and that Williams 
have and take nothing thereunder. (Record, p. 1 to 5.) 
° February 14, 1885, the defendant Williams, Oates 
in this court, filed a demurrer to the foregoing bill of 
| complaint and among the causes of demurrer specially 
assigned therein were the following (p. 11): 


“That the foregoing facts shown in -plaintiff’s bill of 

complaint show that there isa written contract between the 

State of Nevada and the defendant, Joseph T. Williams; 

that the legal title to the:land in controversy is vested in 

the State of Nevada, and that said title cannot be divested 

: unless the State of Nevada is made a party defendant to 

| the bill of complaint and. have its day in court; that this 

honorable Court cannot: make a decree in accordance 

with the prayer of the complaint ‘ adjudging that the 

certification and approval to the State of Nevada of the 

selection of lands described in list No. 24, as hereinbefore 

set forth, so far as the same embraces the lands herein- 

before specifically described, was null and void,’ because 

the State of Nevada is not before the court, nor can any 

of its rights be adjudicated without notice or representa- 
tion upon due process of law.” 


And also (p. 11): 


“That this honorable court cannot in equity decree 
that a contract be cancelled and set aside upon the peti- 
tion of a plaintiff who is not a party thereto and when 


6 


only one‘of the contracting parties is subject to the juris- 
diction of the court.” 


And, also: 


“That the title of the State to the land in controversy 
eannot be divested unless by due process of law (article 
§, Constitution of the United States), and that the State 
_of Nevada has not by any process been subjected to the 
jurisdiction of the court. 

“ That under the pleadings of the bill of complaint the 
decree prayed for in plaintiff’s prayer cannot be made, 
because it asks a decree against the State of Nevada, 
when the State has not been made a party to the bill.” 


June 1, 1885, the defendant filed his answer to the 
bill. In this answer he admits the situation of the lands 
by the State as alleged, and the certification and approval 
of the same to the State, but denying that the premises 
in suit were not open to selection, and were not free 
from conflict with other claims; on the contrary, avers 
that the same were open to selection, and were free from 
conflicts. :For further answer, defendant denies “that he 
made, or caused to be made, any erasure of records, 
fraudulent or otherwise, or had any knowledge of such 
erasure until he heard of the allegation of such erasure 
in December, A. D. 1883, as emanating from the Hon. 
Seoretary of the Interior, at Washington, D. C.”; or that 
such alleged erasure was a sufficient cause for withhold- 
ing certification of list 24 or the Secretary’s approval 
thereof; or was sufficient to induce such ceztification or 
approval ; or that, if the alleged erasure had not been 
made, said list 24 would not have been certified and ap- 
proved. For further answer, defendant avers that on the 
22d day of May, 1882, the State received his application 
for said lands; that on the 2d day of September, 1882, 
the State selected said lands at the Eureka office, and 
the register and receiver certified the same to be open to 
selection and free from conflict ; that in August, 1882, in 
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due course, the said register and receiver transmitted 
said list 24, including these premises, to the General 
Land Office; that as he, defendant, is advised, the said 
premises were, and are, unappropriated non-mineral lands 
within the meaning of the act of June 16, 1880; that 
he believes Matthiessen & Ward, by their attorneys, filed 
an application for the reinstatement of the desert land 
entry, together with a protest as alleged, and that on 
February 21, 1883,:the same was overruled by the Com- 
missioner ; that on January 8, 1883, Matthiessen & Ward 
applied at the local land office for pioteo for a mill site 
on land embraced within said premises; that the regis- 
ter and receiver rejected the same on account of the State 
selection, and that, as he is informed, an appeal was taken 
from such decision. Defendant:further avers that the 
whole subject-matter of the bill is res adjudicata ; that at 
the time of the State selection there were no valid inter- 
fering rights; that this is shown by the certificates at- 
tached to the list; that list 24 was approved to the State 
by the Secretary of the Interior; that the application for 
the mill site is frivolous, and ought not to be entertained, 
and that when the desert land entry was cancelled the 
land became unappropriated non-mineral land within 
the meaning of the statute, and was subject to selection 
by the State. (Page 14 to 16.) 

June 26, 1885, exceptions to this answer were filed 
(pp. 17-22) which ‘were overruled September 21, 1885 (p. 
22), whereupon issue was made by replication (p. 22). 

March 17, 1886, plaintiff, upon leave granted (p. 44), 
filed an amended bill. This bill, so far as it embraced 
new or additional allegations of fact, was substantially 
as follows : 

_ That on July 26,1879, defendant executed and delivered 
to the New Philadelphia Silver Mining Company a deed © 
for a portion of the land embraced in the desert land entry, 
receiving therefor. a consideration of $5,000; that the said 
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company immediately erected a quartz mill thereon ; 
that list No. 24, on its receipt at the General Land Office 
and at all times theretofore, was witiiout the signature 
or attestation of any officer of theState and so remained 
when the lands were listed to the State and afterward 
until about September 12, 1883; that, at the date of the 
mill-site application, January 8, 1883, Matthiessen & Ward 
were the owners and in actual possession and control of 
a quartz-mill standing thereon and which has so stood 


thereon for more than two years prior thereto; that the 


business of the General Land Office is distributed among 
what are known as divisions consisting of a chief thereof 
and a number of other clerks; among which is one known 
as the “ pre-emption and another known as the mineral 
divisions”; that since the act of Congress of June 16, 
1880, matters arising under that act have properly been 
administered in the said pre-emption division while all 
matters pertaining to mill sites had been administered in 
the said mineral division ; that list 24, when received, was 
placed in charge of said pre-emption division and the mill- 
site application in charge of the mineral division ; that 
in addition to causing the words “ mill site” to be placed 
on list 24, the Commissioner also directed both of said 
divisions that, when reached, the said applications should 
be considered as one cause or matter; that the action of 
the pre-emption division on the 3d day of May, 1883, is: 
listing, and certifying said premises was done contrary 


_ to these instructions -and without consideration of the 


mill-site application, and that, therefore, the said certifi- 
cation and approval were made by mistake, inadvertence, 
and misadventure. Andas relief additional to that prayed 
in the original bill, it is asked that the defendant be per- 
petually enjoined against claiming any right, title, or in- 
terest under the said certification or the said contract ; 
that he be directed to deliver up to the State all contracts 
or agreements that may give him, or appear to entitle 
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him, to any right, title, or interest in the premises, and 
that he be decreed 'to release and convey to the State any 
and all his rights, claims, or titleto the same. (Pages 28 
to 39.) : 

March 22, 1886, it was ordered, by consent, that orig- 
inal answer should stand as an answer to the amended 
bill (p. 45). | 

Upon the issue thus formed, voluminous testimony 
documentary and oral was taken, both in Nevada and in 
Washington ; on the 9th day of November, 1886 (p. 46), 
‘the cause was submitted, and upon the 26th day of No- 
vember, 1886, a finial decree was made and entered de- 
claring null and void the certification and approval to 
the state of the premises in controversy (the entire 160 
acres) and setting aside and cancelling the same; setting 
aside and cancelling the contract of defendant of Feb- 
ruary 2, 1884, with the State and all contracts between 
said Williams and the State, affecting the premises and 
decreeing that he take nothing thereunder ; perpetually 
enjoining and restraining the defendant against asserting 
any right, title or interest in said lands, under said cer- 
tification or contract; directing him to surrender all evi- 
dences of title by him to the State; directing him to re- 
convey to the State, and finally decreeing that at the 
date of the State selections, the land was not unapppro- 
priated non-mineral lands, but appropriated and occu- 
pied as a mill site; that the certification was through 
fraud, inadvertence, or mistake, and null and void, and 
that by reason thereof, the officers of the United States 
were without authority to certify and list said lands to 
the State. (Pages 48, 49.) 

November 27, 1886, an appeal was allowed (page 46), 
and the case thus reached this court for review. 

The testimony taken so far as material or essential to 
the disposition of the appeal can be most advantageously 
referred to in discussing the assignments of error. 
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ASSIGNMENTS OF ERROR. 


1. The Circuit Court erred in overruling the demurrer 
and in not dismissing the bill for want of proper parties. 
The legal title sought to be vacated is in the State of Ne- 
vada and the contract of sale sought to be annulled is 
between the appellant and said State. The State is there- 
fore a necessary party to the proceedings, and for the 
reason that she was not made such the bill should have 
been dismissed. 


2. The Circuit Court erred in finding from the testi- 
mony that the certification and approval of the land in 
question to the State of Nevada was procured by or was 
the result of fraud; or, if any fraudulent act or thing is 
established by the testimony, that it was the act of the 
appellant or of any one acting for him or in his interest. 


3. The Circuit Court erred in decreeing the vacation 
of the certification and approval of the land to the State 
and awrendmens of the contract between the State and 
appellant, and alsv as to all other portions of its decree 
adverse to appellant, even upon the facts as found, for 
the reason that upon the facts the action of the land de- 
partment in certifying and approving the premises to the 
State was legally and substantially correct, and upon a 
re-examination thereof, under the established facts, the 
result would necessarily be the same. 


First Assignment. 


The certification and approval of the lands to the State 
passed the legal title as fully and effectually asthe same 
could be effected by a patent. 

Frasher v. O’Conner, 115 U. S., 116. 


To vacate this title, even if good ground therefor in 
law existed, it was necessary for the United States to 


11 


assume the position of party plaintiff in a proceeding in 
equity. : 

U.S. v. Hughes, 11 How., 522. 

Moore v. Robbins, 96 U. S., 530. 
United States v. Miner, 114 U. S., 233. 
Mullan v. U.S., 118 U.S., 271. 


So proceeding and so appearing in the judicial forum, 
the United States. assumed all the burden and obliga- 


tions of a private party in such a position. She was 


obliged to call in all necessary parties, and failing to do 
so is subjected to all the consequences to be visited, under 
like circumstances, upon a private litigant. 


United States v. Flint, 4 Saw., 42. 

United States v. White, 17 Fed. Rep., 561. 
United States v. Colgate, 21 Fed. Rep., 318: 
United States v. Union Nat. Bk., 10 Ben., 408. 
United States v. Tellow, 2 Lowell, 159. 

Fink v. O’Niel, 106 U. S., 272. 


It goes without ‘saying that as between two private 
litigants, in like situation, no bill could be sustained 
under the circumstances of the case at bar. The very 
title sought to be vacated is vested, and solely vested, in 
a person not in any way madea party. And the con- 


tract sought to be annulled is one between the holder of. 


such title itself and‘the appellant. The title itself could 
certainly not be vacated without calling in the holder, 
the immediate grantee of the plaintiff, and the contract 
certainly cannot be annulled in a suit, against one of the 
contracting parties only. Suppose a case where A con- 
veys land to B and B contracts to sellthe same toC. A 
then asserts the right of vacation of title, the recovery 
thereof to himself, and, as incidental thereto, the recision 
of the contract between B and C. Can anyone be found 
who will seriously contend that this can be done in a 


- 
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proceeding against C alone? To answer such a query is 
merely to state it. 

The United States in the case at bar should, therefore, 
have made the State of Nevada a party to the suit, and 
the failure to do so can only be explained upon the 
theory that it was supposed a State cannot be sued by 
the United States. But whatever doubt may have once 
existed upon that point is now removed by the fact that 
the question has arisen in, and the right of the United 
States so to sue a State has been sustained by, this court, 
the present Attorney-General appearing therein for the 
United States. 

United States v. North Carolina, 136 U.S., 211. 


And the docket of the court also shows that a similar 
suit is now pending, in which the United States are 
plaintiffs and the State of Texas defendant. 

If the right of the United States to sue a State in this 
court, under its original jurisdiction conferred by the 
Constitution, be conceded, it follows that as an incident | 
thereto, other parties than the State necessary, to a full 7 
disposition of the question, can also be fewnd in such a 
proceeding. At any rate,so long as a judicial forum 
exists, where a State may be sued by the United States, 
it is clear that a title outstanding in the State cannot be 
vacated except in a proceeding in that court wherein the | 
State is made a party. | | 

We also think that independently of the original juris- 
diction of the court under the Constitution, the United 
States may sue a State in the inferior judicial tribunals 
established by statute under authority conferred upon 
Congress by the Constitution. 

It may be admitted that the Constitution does not 
expressly provide for such a suit by the United States 
against a State, but such a reservation and limitation 1 is 
found therein by necessary implication. 
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The preamble recites that one of the objects in ordain- 
‘ing and establishing: the Constitution was to “establish 
justice.” 

To effectuate this object article 3, section 1, declared : 

“The judicial power of the United States shall be 


vested in one Supreme Court and such inferior courts as 
Congress may from time to time establish.” 


Article 3, section 2, declared : 


“The judicial power shall extend to all cases, in law 
or equity, arising under this Constitution, the laws of the 
United States, and treaties made or which shall be made under 
their authority ; to all:cases affecting ambassadors, other 
public ministers and: consuls; to.all cases of admiralty 
and maritime jurisdiction ; to controversies to which the 
United States shall be.a party; to controversies between 
two or more States;. between a State and citizens of 
another State; between citizens of different States; be- 
tween citizens of the same State claiming lands under 
grants of different States; and between a State, or the 
citizens thereof and foreign States, citizens or subjects. 

“Tn all cases affecting ambassadors, other public min- 
isters and consuls, and those in which a State shall be a 
party, the Supreme Court shall have original jurisdic- 
tion. In all the other cases before mentioned the Su- | 
preme Court shall have appellate jurisdiction, both as 
to law and fact, with. such exceptions and under such 
regulations as Congress shall make.” 


| The rule by which this article of the Constitution 
should be construed, as embracing or excluding the judi- 
cial power, was early defined by the Supreme Court, 
whose utterances in this connection have peculiar per- 
tinency to the question now under consideration. 

In Martin v. Hunter, 1 Wheaton, 326, Mr. Justice Story, 
delivering the opinion of the court, said : 


“This instrument, like every other grant, is to have a 
reasonable construction, according to the import of its 
terms; and where a power is expressly given in general 
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term it is not to be restrained to particular cases unless 
that construction grows out of the context expressly or 
by necessary implication.” 


Construing the words “ the judicial power shall ex- 
tend,” the court (p. 331) said: 


“We are of opinion that the words are used in an im- 
perative sense. They import an absolute grant of judicial 
power. They cannot have a relative significance, appli- 
cable to powers already granted ; for the American people 
had not made any previous grant. The Constitution was . 
a new form of government, organized with new substan- 
tive powers, aad not a mere supplementary charter to a 
Government already existing. ‘The Confederation was a 
compact between the States, and its structure and powers 
were wholly unlike those of the National Government. 
The Constitution was an act of the people of the United 
States to supersede the Confederation, and not to be en- 
geet on it as a stock through which it was to receive 
ife and nourishment.” 


And again at page 333: 


“The judicial power shall extend to all cases enumer- 
ated in the Constitution. As the mode is not limited, it 
may extend to all such cases in any form in which the 
judicial power may be exercised.” 


The case at bar falls within two enumerated provisions: 
(a) It is a case arising under the Constitution and laws 
of the United States. (6) It is a controversy to which 
the United States isa party. Although no express dec- 
laration is found that it shall be competent for tiie United 
States to sue a State, yet here are two specifically enu- 
merated provisions, either one of which, in its general 
scope, embraces that situation and case. The Supreme 
Court has declared that the language “shall extend” is 
imperative and mandatory, and that the direction of the 
Constitution thus imperatively expressed includes all 
enumerated objects. It must follow that the right of the 
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United States to sue ‘a State, falling within these general 
enumtrations, is embraced by the Constitution. 


Second Assignment. 


The Court below found that the testimony “fully sus- 
tains all of the material allegations of the bill ” (opinion, 
page 433), that “a clear, palpable and confessed fraud 
was perpetrated upon the officers of the land department 
if in procuring the certification of the lands” (ib., page 335), 
{ and that such certification “was procured by fraud, pal- 
paple and undisputed.” (Ib., 435.) 

With great respect for the leaned judge whose language 
in disposing of the case we have above quoted, we assert 
that it is almost incomprehensible how such conclusions 
can be drawn from the testimony presented. We submit 
with the utmost confidence that not only is fraud not 
“ confessed ” and “ undisputed ” (as is shown by bare in- 
spection of the record) but that on the contrary there is 
no testimony worthy of the name tending to establish it, 
still less to connect it; if established; with the appellant 
| or any one acting in his interest. Still further, there is 

p no evidence to show but what the erasure of the words 

4 “ mill site,” the fraud alleged, was made at a time when 

it could result and only result in benefit to Ward and 

Matthiessen, the contestants of the State title, and pre- 
sumptively at least was done in their interest. 

In the recent case of the United States v. Maxwell Land- 
Grant Company, et al., 121 U.S., 325, reaffirmed in the 
still later case of the Colorado Coal and Iron Company 
v. United States, the court defined the character and the 
amount of testimony requisite to sustain a suit of this 
character in these words: 


“The deliberate action of the tribunals to which the 
law commits the determination of all preliminary ques- 
tions, and the control of the processes by which this evi- 
dence of title is issued to the grantee, demand that to 
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annul such an instrument and destroy the title claimed 
under it, the facts on which this action 18s asked for must be 
clearly established by evidence entirely satisfactory to the court, 
and that the case itself must be within the class of causes for 
which the instrument may be avoided” (p. 379). 


And again: 


“Tt should be well understood, that only that class of 
evidence which commands respect and that amount of it which 

oduces conviction, shall make such an attempt success- 
ful” (p. 381). 


Proceeding in the light of this authority and the mani- 
festly just rule therein laid down, we invite attention to 
certain facts, clearly, as we say, established by the testi- 
mony. It is greatly to be regretted that space, as well as 
due regard for the time of the court, will not permit a 
full and detailed statement of the testimony bearing upon 
the point. But it is voluminous, covering, perhaps, two 
hundred pages of the printed record, and we can only 
advance our propositions as to what is therein shown and 
illustrate the same with extracts from the testimony of 
certain of the witnesses. 

The theory of the complainant is that this erasure was 
made at a time when the removal of the entry enabled 
the clerk in the pre-emption division to pass the case to 
certification without discovering a conflict with the mill 


_ site. In other words, that it was done prior to the certifi- 


cation. Further, that the annotation itself was made 
prior to the certification. Both of these facts must be 
established by testimony, commanding respect and pro- 
ducing conviction, before there can be any claim of fraud 
on the part of any one. 

We assert: 


1. That the testimony does not show that the annota- 
tion was made before the certificate. 
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2. That even if made before, that it was erased by any 
one prior to the certification. 


3. That it is fairly deducible from the testimony that 
the erasure was made after certification. 


4. That if so made after certification it must have been, 
and could only have been, in the interest of the mill-site 
claimants, by giving them the foundation for the present 
surt. : 


5. That it is entirely consistent with the testimony to 
find that the annotation itself and its erasure both oc- 
curred, after certification, for the very purpose last above 
indicated and that this could only have been done in the 
interest of the mill-site claimants. — 


1. Mr. Henry Howes, Chief of the Pre-emption Division 
of the General Land Office, at the time of the certifica- 
tion, testified that the annotation was-made by him, upon 
the application for mill site being called to his attention. 
He is the only witness who pretends to fix the annota- 
tion prior to the certification, and it is apparent from his 
answers in extended cross-examination that he is so 
claiming, not from any recollection of the fact, but be- 
cause he knows it ought to have been so upon the theory 
of the Government. ° 

At page 52, on direct examination, he said: 


Q. At the time you were in charge of the pre-emption 
division, had you occasion at any time to examine this 
list No. 24; if so, for what purpose ? 

A. I had, for the purpose of noting on the list against 
the selections for the: east half of the southeast quarter of 
section 33, township 8 north, of range 50 east and the west 
half of the southwest quarter of section 34, township 8 
north, of range 50 east, the words “mill site” in pencil, 
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said selections being embraced in a bracket against the 
words “ mill site.” 


‘At page 64, upon cross-examination, he said : 


Q. And you think Mr. Tyssowski was the gentleman 
from the mineral division who called your attention to 
the matter? 

A. Yes, sir. 

Q. Can you tell me when that was? 

A. I think it was some few months after the list was 
received. 

Q. I wish, Mr. Howes, that you would fix that matter 
as definite as you can without conveying in your answer 
any impression that you got from the examination of 
these papers. Just divest yourself of all matters pertain- 
ing to these papers, and ‘tell me whether you have any 
recollection whatever as to the time when the communi- 
cation was made to you? | 

A. I know at the time that this matter was presented 
to me that the selection was in the hallway, where we 
kept our selections—in the case in the hallway—and 
when my attention was called to this claim that I went 
into the hall and took the selection out of the case, and 
there noted upon it this annotation. 

Q. Well, does that circumstance in any way enable 
. you to fix the date of the occurrence? 

A. No; but it was long prior to the listing. 

Q. How do you know that? 

A. Because the list had not been made un, and they 
were being pressed, I know, by the agent. for: the State 
to have these lists prepared. 

Q. Well, why do you know that at the time you made 
the examination in the hall, and the annotation that the 
list had not been prepared for approval ? 

A. Because there would have been no object in noting 
it there then. The title would have already passed if it 
had been listed, | 
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And that he made this annotation after and not before 
the certification is quite probable from the fact that he 
could not swear that the large figure, 2 (see page 73), put 
upon the list at the date of certification was not there at 
| date of his examination (p. 74). 

None of the witnesses for the United States have any 
knowledge whatever as to the time when the notation 
was made. On the other hand, Mr. E. C. Ford, the ap- 
pellant’s attorney in:the General Land Office, at the time 

said list was Jecalte: (page 256 and 257), testifies as fol- 
lows: 


Q. In the Sens of your professional duties inthat  - 
connection, when, if ‘at any time, did you first examine 
or see the list of State selections already introduced in 
evidence as “ Plaintiff’s Exhibit B”? 
| A. I do not know the exact date when I first saw that, 
but it was soon after the list had been received in the 
| Land Office and posted, I suppose. 

| Q. Did you at that time critically examine it with 
| reference to these pasion tracts of land? 
A. I did. 3 
Q. State whether or not, at that examination, you saw, 
noted on that list opposite these selections for the tracts 
in question, any reference to a mill site, or other conflict- 
ing claim. 
A. I did not. . 
Q. When, if any time subsequent to this first examina- 
tion, did you have occasion to examine this list again ? 
if A. Some time between the 18th of January, 1888, and 
> January 24, 1883, with: respect to the mill-site application 
; —the filing of the mill-site application. 
Q. When was this second examination made? 

A. The papers in the mill-site application were re- 
ceived in the General. Land Office on January 18, 1883, 
and I examined the papers about that time, and prior to 
the 24th day of that month. I know this from the fact 
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that on the 24th of January I wrote to Mr. Williams the 
result of that examination. 

Q. At this second examination of this list did you ob- 
serve any notation whatever opposite these particular 
tracts ? 

A. I did not. 

Q. Did you ever subsequently examine this list; if so, 
when? 

A. I did, prior to the filing of an argument which was 
filed on May 7, 1883. 

Q. Just before the filing of that argument? 

A. Yes, sir. 

Q. I understand, then, that for the third time you ex- 
amined this list just prior to the filing of this argument? 

A. Yes. 

Q. State whether, at this third examination, you ob- 
served on that list any notation opposite these tracts? 

A. I never at any time found any notation opposite to 
these tracts, to my recollection, prior to the listing of the 
land to the State, although I had examined it three times 
or more. I was going to say my reason for thinking 
so is that I have got my original notes of what was 
in the cases at my last examination, and I havn’t any 
annotation on them whatever. 


We respectfully submit that the weight of the above 
testimony, and we think that it is all there is in the case 
directly to this point, is against the proposition that the 
annotation was made prior to the certificatich. It cer- 
tainly is not in the language of this court “ clearly estab- 
lished by the evidence,” by testimony commanding re- 
spect and producing conviction. 

2. Even if it be conceded that the evidence shows that 
the annotation was made before the certification, it does 
not show that it was ae by any one prior to wich cer- 
tification, 


ow 
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Weak as the evidence adduced by the appellee is to 
prove that the annotation was made on the list prior to 
the certification, that adduced to prove that the erasure 
was made prior to that date is yet weaker. On the first 
proposition—as to when the annotation was made—Mr. 
Howes (and he only) ‘pretends to have a faint recollection. 
Of the time when the erasure was made neither Mr. 
Howes nor any other witness has any knowledge or recol- 
lection whatever. 

The on!y witnesses produced by the appellee who 
claimed to know of their personal knowledge anything 
of the appearance of the list with reference to the erasure 
were Mr. Howes and:Barnes, but, neither claims to have 
the slightest knowledge of the erasure itself. 


ow 
t. 


Mr. Hows testifies (p. 53) as follows: 


Le Q. When did you first discover the changed appear- 
ance of the said note or memorandum ? 

A. I think it was in the month of May last that Mr. 
Johnson, a clerk in the pre-emption division, was examin- 
ing a contested case in which either one or both of these 
tracts selected by the State was in conflict; that upon ex- 
amining the records of the public lands divisiun he found 
| that both of the tracts embraced in Secs. 33 and 34, 8 
: N. and 50 E., had been approved to the State of Nevada 
under the diel of June 16, 1880. When he informed me 
of this fact, I at once examined list No. 24 and found 
that the notation against said tracts, to wit, the words 

_ “mill site” had been. nearly obliterated, so much so that 
= I called upon Mr. Barnes, who made up the list for ap- 

proval embracing those tracts, and asked him if he 
: noticed the notation. : 

Afterwards (p. 59) the witness corrected his testimony 
so as to make December, 1883, the date his attention was 
first called to the listing. 
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Mr. Barns testifies (p. 83) as follows: 


Q. When was your attention first called to the fact, Mr. 
Barnes, of any alleged erasure of pencil marks on the list? 

A. I cannot tell; I have no idea; it was some time 
after the certification of those tracts. : 


These are the only witnesses in this entire record who 
pretend to locate, howsoever indefinitely, the time of this 
erasure with reference to any other known date, and the 
extent of their testimony is that they first learned of it, 
Howes’ seven months and Barnes’ “some time” after the 
certification to the State. 


3. It is at least a fair presumption that the erasure was 
made after the certification. 

The list was received in the General Land Office in 
October, 1882. The lands in controversy and embraced 
therein were certified May 5,1883. The first knowledge 
had by anybody of the so-called fraudulent erasure was 
in December, 1883. So that it will be seen that the 
period between the date of certification and the date 
when the alleged erasure was discovered was fully as 
long as the period between the date when the list was 
received and the date of the certification. It. will be 
‘observed also that said list was as accessible and as free 
of inspection to Matthiessen & Ward and their attorneys 
during the former period as it was to the appellee and 
his attorneys during the latter (Testimony of, Howes, p. 
67). Why, then, in the absence of any evidence on the 
point, should it be presumed that said erasure, if fraud- 
ulently made at all, was made prior to the certification, 
and not after it? 

4and 5. If the alleged erasure was made after the 
certification it could only have been made in the interest 
of the mill-site claimants by giving them a foundation 
for this present suit. | 
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It must be apparent, upon a momentary consideration, 
that after the certification the appellee could have no 
possible motive to make either the annotation and the 
erasure, or the erasure alone; not the annotation and the 
erasure, for that might operate in some degree as a cloud 
upon his title; not. the erasure alone, for he could with 
perfect propriety and consistency urge that if the annota- 
tion was made admittedly prior to, and the erasure after 
the certification, that the officers of the Government must 


‘have been advised of the conflict and adjudicated the 


case by approving the selection, and afterwards erased 
the note of conflict:as immaterial. Not so, however, of 
Matthiessen and Ward. After the list had been approved, 
and rightfully approved, as we contend, the mill site being 
no valid appropriation, their only remedy lay in the 
courts in such a suit as is now brought. For the anno- 
tation and erasure to have been made in their interest at 
this time and by them charged to have been made by the 
other side and prior. to the certification, would have been 
logical and proper matter to allege in the bill to be there- 
after brought to comipel the vacation of the title. 

There is no evidence to show by whom or in whose 
interest either the annotation or the erasure was made, 
and the presumption that they were made in the interest 
of Matthiessen and Ward is quite as strong as that they 
were made in the interest of the appellee. : 

We say again that the evidence on this point in sup- 
port of the bill is clearly not “that class which com- 
mands respect, nor that amount of it which produces 
conviction.” Z 

In leaving this branch of the case we call your atten- 
tion to the absolute and unqualified denials of both the 
defendant, Williams, and his attorney, Ford, of the - 
charges of fraud coritained in the bill. 


Testimony of J. T. W1LLr1aMs (p. 364): 
Q. It is alleged in:the complaint herein that the words 
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“ mill site,” written in pencil, were erased by fraud by 
some one in the interest of Mr. Williams. Did you erase 
or did you cause anybody to erase those words “mill 
site”? | 

A. I never did. 

Q. When did you first hear of such erasure being 
made? 

_A. I think it was about a year after the land had been 

listed. 

Q. Then, of your own knowledge, you don’t know that 
the words “mill site” were ever written on list 24, or 


erased therefrom. 
A. No. 


Testimony of E. C. Forp (p. 258): 


Q. Colonel, I will ask you whether at any time you 
erased any note or memorandum from this list of State 
selections, or caused it to be done, or directed that it should 
be done by anybody ? 

A. I neither erased the same nor caused it to be done 
in any way, shape, form, or manner. 

Q. Was Mr. Williams represented by anybody in 
Washington, with this matter, except you? 

A. No one. | 

Q. Did any one in the interest of Williams have any 
access to those papers, or anything to do with them, ex- 
cept you? | 

A. There was a gentleman by the name of Patterson, 
who was doing. some work for me at that time, who did 
see the papers. 

Q. Where is Patterson ? 

A. I don’t know—he is dead. 

Q. How long has he been dead ? 

A. I should say for two years this spring. 

Q. Did you give any instructions whatever to Patterson 
in respect to the erasure of any annotation upon this list? 
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A. I never did. - 

q. Did he ever report to you in writing or otherwise 
that upon this list there was any annotation ? 

A. He never did, to my recollection. 

ae ITT. 

This assignment of error is based upon the general 
proposition that. the Court will not vacate an outstanding 
title if the adjudication upon which it rests was not sub- 
stantially erroneous, and if upon re-examination of the 
same question the tribunal dealing with the matter would, 
under the established facts, reach a like conclusion and 
issue a like title. - 

As applied to the case at bar and the facts therein estab- 
lished, this branch ‘of the case resolves itself into three 
subordinate propositions, viz.: 


1. The Court will not vacate a title if the adjudication 
upon which it rests:is substantially correct. 


2. The facts in the case at bar show that the certificate 
issued to the State of Nevada was properly issued ; that 
the claim of the State was prior to that of any valid olatns 
in Matthiessen and Ward, and that if the outstanding title 
were vacated and the case re-examined by the land de- 
partment the result: would be the same. 


8. The authorities upon which the learned judge in 
the Court below seems to rest his decree are not appli- 
cable, or, if applicable, do not sustain the postion taken 
in the decision. 


1. That the Court will not vacate a title if the adjudi- 
cation upon which.it rests is substantially correct, was 
distinctly announced in Lee v. Johnson, 116 U.S., p. 48, 
by Mr. Justice Field, Pr PeEenE, the opinion of the Court, 
who said: | : 


“It is not acai that fraud and imposition have been 
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practiced upon the Department, it must appear that by 
the law properly administered the title should have been 
awarded to the claimant.” 
See also— 
Sparks v. Pierce, 115 U.S., p. 408. 
Bohall v. Dilla, 114 U.S., p. 47. 


2. The facts in the case at bar show that the certificate 
issued to the State was properly issued; that the claim 
of the State was prior to that of any valid claim of 
Matthiessen & Ward, and that if the outstanding title 
were now vacated and the case re-examined by the land 
department the result would be the same. 

These facts are as follows: 


On May 19, 1879, the E. 4 of S.W. 4, Sec. 33, and W. 
4 of S.W. 4, Sec. 34, 8 N., 50 W., together with other 
‘lands, were entered by the defendant, Williams, as a 
desert entry (No. 158, series of Eureka, Nevada). On 
July 26, 1879, the defendant executed and delivered a 
deed to the New Philadelphia Mining Company of a por- 
tion of the land embraced in his said desert entry, to 
wit, the E. 4 of S.E. 4, 33, 8 N., 50 E., upon which said 
company proceeded to erect a quartz-mill. The New 

Philadelphia Mining Company becoming insolvent, the 
- said quartz-mill, by mesne conveyances, finally became 
the property of Lebbeus B. Ward and Franz O. Matthies- 
sen (Enclosure of plaintiff’s exhibit D, p.146). On May 
20, 1882, the defendant, for reasons elsewhereshown, exeé- 
cuted a written relinquishment of his said desert entry 
to the United States and filed same on June 9, 1882, in 
the local land office at Eureka, Nevada. On July 29, 
1882, the State of Nevada executed an application for 160 
acres embracing the land in question under the act of 
June 16, 1880 (21 Stat., p. 287). On August 12, 1882, the 


‘said desert entry was canceled by the General Land Office . 


at Washington for relinquishment, notice of which was 
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received at the local land office on August 12, 1882, and 
on that day said desert entry was actually canceled on 
the records of the local office. On August 14, 1882, the 
application of the State of Nevada for the above-men- 
4 tioned 160 acres was received at the local land office, and 
on the same date, to wit, August 14, 1882, the local offi- 
cers at Eureka, Nevada, notified the State authorities that 
they might include said tract of 160 acres in their monthly 
list of selections, and in the month of October, 1882, the 
said local officers at Eureka, Nevada, in.the due course of 
business, transmitted such list bearing date September 
2, 1882, to the General Land Office at Washington, D. C. 
On January 8, 1883, the above-mentioned Franz O. Mat- 
thiessen and Lebbeus B. Ward made application at the 
local land office for five acres of land upon which the 
quartz-mill above referred to was located, for a mill-site 
-under section 2337,:Revised Statutes, said tract of five 
acres being embraced in the canceled desert entry of Wil- 
liams and in the selection filed by the State of Nevada 
in the local land office on August 14, 1882, and embraced, 
: also, in the list of selections bearing date of September 
| 2, 1882. 

The claim of the igpelien ; is that the fact of the exist- 

| ence of the mill erected by the New Philadephia Company 

| upon this tract reserved and appropriated the legal subdi- 
visions upon which it is situated from the selection of the 
State of Nevada. 

The act of June 16, 1880, above referred to, is entitled 
“An act to grant the.State of Nevada lands in lieu of the 
16th and 36th sections in said State.” It grants 2,000,000 
of acres in said State to the State in lieu of the 16th and 
36th sections previously granted. The restrictions are 
all specified by way « of proviso and the express limita- 
tions of section 2. 

These limitations are three in number, viz.: That the 
‘land must be unappropriated ; that it must be non-min- 
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eral; and that it must be land of the United States or 
public land. 

It is undisputed that the premises in controversy are 
non-mineral in character, and, at the date of the State’s 
selection, were lands to which the United States had full 
title. It was held, however, in the decree of the Court 
below and is contended by the appellee that the land 
was not in fact “ unappropriated ” at the time the State’s 
selection was made and hence was not subject thereto. 

Before proceeding to a discussion of the legal significa- 
tion of the term “ appropriation ” it becomes necessary to 
ascertain the exact facts in the case at bar upon which 
the claim of appropriation is predicated. 

It is undisputed that Williams conveyed his possessory 
right to eighty acres of the land embraced in his desert 
entry (which land was afterwards embraced in the State 
selection) to the New Philadelphia Mining Company, who 
erected a quartz mill thereon, and that this mill at the 
time of the cancellation of the desert entry, and at the 
time of the State’s selection, was in the possession of the 
assignees of the Philadelphia Mining Company, Matthi- 
essen & Ward, through their agent, Richard Gluyas. 

The character of this occupation appears from the 
testimony of Mr. Ward (p. 109) as follows: 


Q. Now, what sort of a title was it, Mr. Ward, you un- 
derstood Williams had sold the New Philadelphia Mining 
Company? What was it? 

A. I did not know at the time what Williams had. 
Subsequently we learned that it was a desert land entry, 
and I supposed at the time of the purchase from the 
New Philadelphia Mining Company it was an assignable 
interest. 

Q. For what did the company buy the premises—for 
the purpose of reclaiming the lands under the desert 
ane law? 
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A. I think the deed speaks of it as lands sold for the 
purpose of erecting a mill. 

Q. Did they ever occupy it for any purpose except to 
erect a mill? 

A. Not so far as I ever learned ? 

Q. Have you or your firm, as successors of the New 
Philadelphia eae! Company, ever used it for any other 
purpose ? 

A. No, sir. 


Page 110: : 

Q. Matthiessen & Ward have filed a mill-site applica- 
tion for this tract, have they notr 

A. Yes, sir. 

Q.. What is the date of that caniiiiilnn' ? 

A. It is, I think, January 10, 1883. 

Q. What, if anything, prior to that time, had Matthi- 
essen & Ward done in or about those terms in connection 
with the mill site? Had vou ever done anything more 
than hold possession of it through an agent? 

A. We purchased it. 

Q. Subsequent to that purchase and up to the time 
when you applied for as a mill site, had you done any 
work upon it at all or done anything with it except to 
hold possession through an agent? 

A. I have not. 

Q. Then, at the date of your mill-site application, the 
only title you held to these premises you held by virtue 
of Williams’ deed to the New Philadelphia Company 
upon an entry which he had relinquished. Isthat true? 

A. We held it under the deed of Williams through the 
New Philadelphia Silver Mining Company. 

Q. Did you hold it under any other title whatever? 

A. Only those which I have described. 


Page 111: 
Q. Have you described any other than the deed of 
Williams to the company? 


30 


A. Yes, sir; the deed of the New Philadelphia Mining 
Company to the receiver, and the receiver to us. 

Q. You held at the time of thet mill site application no 
title, except the title coming originally from Williams to 
the New Philadelphia Mining Company ? 

A. Yes, sir. 

Q. And you have never done anything with the claim 
as a mill site up to that date, except to hold possession ? 

A. No, sir. 

Q. What use have you made of the claim since that 
application to enter it as a mill site? 

A. We have had no beneficial use of it. 

Q. None at all? 

A. No, sir. 

Q. Did you ever make any location of this particular 
land as a mill site? 

A. I do not know that I understand you, sir; the word 
“location ” is technical, I suppose. | 

Q. Did you ever file any paper in the office of the local 
mining or county recorder in respect of a mill site? 

A. Not to my knowledge. 

Q. Well, you would know if you had done it, would 
you not? 

A. I should. 

Q. Do you know of its being done by your firm? 

A. Not to my knowledge; it may have been done by 
our agent without his notifying us of having done so. 


Q. Did you, prior to the application which you made | 


for this land as a mill site,ever in any form set up a 
claim to it as a mill site? 
Tue Witness: Under the mineral laws, do you mean ? 
Mr. Repineton : Under any laws as a mill site. 


Page 112: 


A. The deed of Williams to the New —_—— 
Mining Company— 
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Mr. REDINGTON (interrupting): I am not asking about 
that. I am asking whether you or your firm set up 
prior to the application any claim to this land as a mill 
site. 

The WITNEss: Will you allow me to answer the ques- 
tion without further interruption ? 

Mr. Repineron : I will allow you to answer the ques- 
tion with great pledsure if you will only attempt to 
answer it and not something else. 

. The Witness: I repeat what I said before: The deed 
of Williams to the New Philadelphia Mining Company 
conveys the land for the purposes of a mill site. The 
correspondence had with the General Land Office refers 
to it in the same terms, and a copy of the deed was at- 
tached to the latter which Abbett-& Fuller addressed 
to the Commissioner in February, 1882. 

Mr. Repineton: The examiner will please repeat the 
question that I have asked, and I again ask the witness 
to answer it. 

The question was here repeated as dbllows: 


“Q. Did you, prior to the application which you made 
for this land as a mill site, ever in any form set upa 
claim to it as a mill site?” 

A. None other than what I have already answered. 

Q. Did you ever file, either in the General Land Office 
or in the office of the: register and receiver, any applica- - 
tion to enter this land as a mill site prior to the date that 
you have already mentioned ? 


A. No, sir; January, 1883. 


Mr. GLuyYAS (p. 323) testifies : 

Q. When was the:application for mill site made by 
Matthiessen & Ward? 

A. In January, 1883. 

Q. When was the land certified to the State by the 
United States? 3 - 
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A. I think it was in May, 1883. 
_ Q. When was the land in controversy certified by the 
land officers at Eureka to be open to selection by the 
State ? 

A. As appears by list No. 24, it was on Santensber 16, 
1882. 

Q. When was the survey saaihe for a mill site? 

A. It was made in early December, 1882, as soon as we 
could get around to it after learning that the land had 
been selected by the State. 


Mr. PREBLE (p. 326) testifies : 

Q. What was the date of the selection by the State of 
the land in controversy ? 

A. September 2, 1882. 

Q. What was the date of the approval of the land to 
the State by the Government? 

A. May 5, 1883. 

Q. From official communications to you can you tell 
the date of the application for mill site by Matthiessen 
& Ward? 

A. From a letter from James Butler, chief clerk United 
States Surveyor-General’s Office, I learn application for 
survey was made December 13, 1882. 


It will be observed that Matthiessen & Ward held under 
deed from Williams and under his desert land entry from 
the date of their purchase up to the time-of the cancel- 
lation of said entry for relinquishment. Walliams could 
convey no greater or better estate than he had, and his 
title failing the estate of Matthiessen & Ward, whatever it 
was, failed also. On August 12,1882, the land embraced 
in the desert entry of Williams, which included the land. 
claimed by Matthiessen & Ward, reverted to,and became 
part of the public domain, by reason of the cancellation 
of said desert entry. What then was the title of Matthi- 
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essen & Ward between this date (August 12, 1882) and 
September 2, 1882, the date of the State selection, or be- 
tween August 12, 1882, and August 14, 1882, the date 
the State’s application to select was first received at the 
local office? As the above-quoted testimony shows, they 
asserted no claim against the United States until January 
8, 1883, although for twenty days (the period between the 
time the land reverted to the Government and the time 
it was appropriated by the selection of the State) it was 
public land, and subject to entry by any qualified appli- 
cant. Not only did they assert no claim, but they ini- 
tiated none, for the initial act before the Land Office in 
the institution of a claim under the mining laws, the ap- 
plication for a survey, was not performed until December 
13, 1882, over two months after the State’s selection (ex- 
amination of C. 8S. Preble, p. 326). It is apparent, there- 
fore, that at the date of the State’s selection Matthiessen 
& Ward had nothing but a mere naked possession, which 
does not run against the Government or any purchaser 
under it, irrespective of any question of improvement on 
the part of such occupant. 


Sparks v. Pierce, 115 U. S., p. 408. 
Jourdan v. Barrett, 4 How., 169. 
Burgess v. Gray, 16 How., 48. 
Frisbie v. Whitney, 9 Wall., 187. 
Gibson v. Chouteau, 13 Wall., 92. 
Oaksmith v. Johnson, 92 U. S., 348. 
Morrow v. Whitney, 95 U.S., 551. 


The act of June-16, 1880, allows the State to select ( 
non-mineral land “unappropriated.” _This means any _ . 

public land not regularly appropriated by virtue of some 

provision of law for its disposition; land covered by no 

patve claim against: the United States under any of its 

laws. , 
It is fortunate that this word, if éver of doubtful mean- 


34 


ing, was defined by the Supreme Court over forty years 
ago, and that the meaning then given it, has never since 
been questioned by the decision of any tribunal, judicial 
or executive. It has thus passed beyond the reach of 
controversy. 

In Wilcox v. Jackson, 13 Pet., 498, the question arose 
upon the following facts: In 1804, the United States 
under the act of May 3, 1798, established a military post 
at the mouth of the Chicago river, and from that date 
until 1839, held an actual reserve about sixty acres of 
the public land for military and other purposes. In 1824 
a,formal withdrawal of the land from market was made 
by executive order. | 

During the time of this reservation one Baubien at- 
tempted to maintain a pre-emption claim to the same 
tract of land and procured anentry. He assigned his 
rights to the lessor of the plaintiff, who brought ejectment 
against Wilcox, then an officer of the United States in 
charge of the military post. The pre-emption law ex- 
pressly reserved from its operations all lands “which 
may have been appropriated for any purpose whatever,” 
and the question arose what constituted appropriation 
within the meaning of the act? Referring to the mili- 
tary reservation obove noted, and deciding this question, 
the Court said: 


“ Now, this is appropriation, for that is nothing more nor 
less than setting apart the thing for some particular use. But 
it is said that this appropriation must be made by au- 
thority of law. We think the appropriatiofi in this case 
was made by authority of law.” (P. 513.) * . 


And ‘again : 


“We go further and say that wheresoever a tract of land 
shall have once been legally appropriated to any purpose, 
from that moment the land thus appropriated becomes 
severed from the mass of public lands, and that no subse- 
quent, law-or proclamation or sale would be construed to 
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embrace it or to operate upon it, although no reservation 
were made of it.” (P. 515.) 


In the Leavenworth, etc., R. R. Co. v. the United States 
(92 U.S., p. 745) the court say, after quoting the above 
ruling in Wilcox v. Jackson: 


“The principle asserted is sound and reasonable, and 
we accept it as a rule of construction.” 


But further, conceding, as the plaintiff charges, that the 
‘conflict between ‘the mill-site application and the State 
selection was unknown to the officers of the General 
Land Office, and that the evidences of such conflict had 
been obliterated: by the procurement of the defendant, 
it is immaterial, for even if the existence of such conflict 
had been known to such officers it would have been their 
duty, under the law and the practice of the Department, 
to have rejected the mill-site application, and to have 
certified the land to the State. | 

The questions which would have been raised in such a 
contest (between a mill-site application and a State selec- 
tion in conflict therewith) are set forth in the record. 


Mr. J. J. BARNEs, the employé of the General Land 
Office, whose duty it was to adjudicate in the first in- 
stance claims of the State arising under this grant, testi- 
fies as follows (p. 81): 

Q. You stated, Mr. Barnes, that the effect of an anno- 
tation of an adverse claim upon one of these lists in 
the pre-emption division has the effect to suspend that 
selection until the adverse claim is disposed of. You 
mean by that a prior adverse claim ? 

A. Yes, sir. | ’ 

Q. If the claim was subsequent, that would not be the 
effect? . ee 

A. No, sir. 
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Page 82: 
Q. Suppose there had been an annotation on that list 
of an adverse claim, and upon investigation by youself 
you should ascertain that it was an adverse claim initiated 
subsequently to the selection of the land by the State, 
you would not then have gone ahead and approved the 
State selection ? . 

A. Well, it would have depended somewhat on the 
sort of a claim. If it was one for our division, to acees 
cate, why, of course— 

Q. I am speaking now of a claim that is subsequent to 
the State selection. a 

A. If a mineral question was not involved, I would 1 
dispose of the adverse claim in the manner before pointed 1 
out. 

Q. Any other adverse claim, if agricultural, what 
would have been done with it? 

A. We should have approved the selection and can- 
celed the adverse claim. 


Page 84: 

Q. Now, Mr. Barnes, if you had found such a conflict 
of a mill site with the selection, and, upon examination 
of the law, should find out that mineral lands were pro- 
hibited from being taken under mill-site applications, 
and that only agricultural claims could be taken under 
such an application, and that the mill-site application ; 
was subsequent to the State selection, would not the case 
fall under the rule which you have already,referred to - - 3 
on your cross-examination, to wit, that the State selection ’ 
would be certified and the other application rejected ? 

A. Well, I should suppose likely it would, but at the 
same time, if a case of that kind should come before me, 
not knowing anything about mill sites, I should make 
inquiry of somebody that was familiar with them and 
find out where it did belong. 
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Q. And if you found out that it was an agricultural 
‘claim would it not fall under the other tule? 

A. Yes. 

Q. You mean: ‘in such a case the pre-emption division 
would proceed to adjudicate the adverse claim rather 
than the mineral division ? 

A. No, I do not know as to that, because I do not 
‘know where such a claim would properly belong. 

- Q. But I say in case you found it was a mere agri- 


cultural claim, you would then, in the pre-emption di- 


vision, proceed to adjudicate the matter without the 
necessity of sending it to the mineral division; but in 
either case it vould be an adjudication ? 

A. Yes,sir | 

Q. And if a subsequent application, it would be re- 
jected and the State selection allowed ? 

A. Yes,sir. 

Q. Is or is not a State selection, in the practice of the 
General Land Office and under the law as it is construed 
there, an appropriation of the public land in the same 
way as an entry is? 

A. Yes, sir. 


Mr. Henry Howss, chief of the division in the General 
Land Office, where this and similar cases were passed 
upon, testifies as follows (p. 69): 


Q. Suppose you had a list in your division and any 
other division had called your attention to’ an alleged 
adverse claim subsequent to the State selection, I under- 
stand you to say that you would have approved the list 
of lands to the State and canceled the so-called adverse 
claim ? 

A. Ordinarily, y yes. 

Q. Suppose, upon an examination of the adverse claim, 
you found that the:earliest date in which the claim, taken 
altogether, alleged. an inceptive right against the United 


? 
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States was subsequent to the State selection, you would 
then follow the same course of ‘approval and cancellation? 
A. Yes, sir. 


In other words, only such agricultural claims as upon 
proper investigation proved to be valid under a law of 
the United States and prior in point of time to the date of 
the State selection reserved the land from such selection. 
The whole question as in the courts has always been 
regarded as one of prior “ appropriation,” and the signifi- 
cance of this term when contained in acts of Congress 
granting lands, except when thus reserved, has often 
been the subject of executive consideration. 

In the case of Bovard v. Bunn, Copp’s P. L. L., 803, the 
facts were in substance as follows: 


In 1839 one Riggs applied at the Galena land office, 
Illinois, to enter land at private entry. His application, 
original certificate and receipt, the abstract, tract-book 
of the General Land Office and the patent, all called for 
the W. 458. E.4, sec. 29. The duplicate receipt given to 
Riggs by the local officers, however, was for the W. 4 
S. W.4, sec. 29. It was duly recorded in the land records 
of the county where the land was situated on the day of 
its issue. In 1846, 1849, and 1850 this last-mentioned 
‘tract, the W. 4.8. W. 4, was sold for taxes, and February 
3, 1853, a sheriff’s deed was given the purchaser, whose 
‘title in 1858. passed to one James Bovard. . Bovard paid 
‘a valuable consideration for the tract, and from 1858 to 
‘1871, the date of the contest,'had been in actual posses- 
sion of the same, living thereon, and had many lasting 
‘and valuable improvements. On the 10th day of April, 
1870, one John W. Bunn made application to locate the 
said tract with Porterfield scrip. His application was 
allowed by the local officers, and their action was affirmed 
by the Commissioner, whereupon Bovard, who had in the 
meanwhile made several attempts to get the land by’ 
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private entry, appealed to the Secretary. That officer 
carefully examined the case, and took the written opinion 
of the Assistant Attorney-General thereon. The result 
was an affirmation of the Commissioner’s decision, under 
the plain mandate of the statute, notwithstanding the 
manifest hardship involved. 

In his opinion the Assistant Attorney-General said: © 


‘“ Bunn has no standing whatever outside of the legal 
technicality which gives him the houses and lands of 


‘another man. But the law is «mperative and admits of but 


one construction. -: 

“The act authorizing the issue of Porterfield scrip (12 
Stat., 836) provides that such scrip may be located ‘on 
any of the public lands which have been or may be sur- 
veyed, and which have not been otherwise appropriated at 
the time of such location.’ 

“The language is broad—‘ any lands’ not ‘ otherwise ap- 
propriated.’ This means any public land not regularly 
appropriated by virtue of some provision of law for its 
disposition. The tract of land in controversy is in this 
sense ‘unappropriated.’ It is covered by no valid claim 
against the United States under any of its laws. An 
erroneous marking on the books having deceived the 
public as to its status in the market, it has never been 
applied for or sold..: 

“The title of Bovard is that of mere naked possession, 
which does not run against the Government. He has 


never initiated a valid claim, and he is unable now to 


acquire the land at private entry on account of its tem- 
porary reservation from such disposition by law and the 
regulations of the Department. While the tract was in 
this condition, unoffered and unappropriated, an appli- 
cation was made to: locate it with scrip which was appli- 
cable to this very class of lands. 

“In my opinion it was the imperative duty of the 
local officers to accept the scrip and allow its location on 
the land in controversy.” 


And the Secretary, following this opinion, so held and 


decided. 3 


Bovard had every equity possible to imagine, and he 
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was actually in possession and occupancy as a bona fide 
purchaser of a prima facie title, and had been for four- 
teen years. But the United States had never parted with 
its title, and was compelled to give it to Bunn, the first 
legal applicant. As stated by the Assistant Attorney- 
General, and decided by the Secretary, the land was 
“unappropriated,” notwithstanding Bovard’s possession 
and equities, and was, therefore, subject to location with 
Porterfield warrants. 

During the following year the question was again 
raised against the application of one, Wm. P. Brown, to 
locate certain land with Porterfield scrip. 

In 1863 the land involved had been withdrawn from 
private entry, but was restored in 1871. Subsequently 
the Commissioner directed the local officers to allow no 
entries until a correct subdivisional plat should be filed, 
there being some question in regard to the situation of 
the land claimed by Brown, under a Porterfield appli- 
cation, and a possible conflict with a prior patented pre- 
emption claim. | 

Brown’s application had been rejected by the Commis- 
sioner, and, upon appeal, the Secretary, reversing the 
Commissioner’s decision, said : 


“The order of the Commissioner directing the local 
officers to refuse applications until after the filing of a 
subdivisional plat was not, I think, a revecation of the 
order directing that the land be restored to market, and 
did not affect the subsequent application of Brown, whose 
right should attach to the land, finally shown by the 
plat to be outside of that patented to the ‘pre-emption 
claimant. | 

“There is another view of the case, which leads to a 
like result. Porterfield scrip is locatable on ‘ unoffered 
lands’ as well as ‘ offered lands,’ and the fact that a tract 
has been withdrawn from private entry by erroneous 
marking on the books of the local office, does not remove 
it from the possibility of such location. (Bovard v. Bunn, 
1 Opin. Ass’t Attorney-General, p. 267.) I amof opinion, 
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also, that a positive withdrawal from market does not, of it- 
self, and without some provision of law requiring it to be 
withdrawn and disposing of the land, protect it, inasmuch as 
a withdrawal can hardly be called an * appropriation,’ and 
the statute makes the scrip —- to any aurnegne” unap- 
propriated’ land.” 


In October, 1881, ‘another case reached the Secretary’s 
office, where the same question was again presented, ar- 
gued, and decided. 

In that case (Lewis et al. v. Seattle, Copp’s Land Owner, 
vol. 8, p. 143), J. Vance Lewis and W. C. Hill had applied 
to enter with Porterfield Scrip certain lands lying within 
the corporate limits of the city of Seattle, Washington Terri- 
tory. The same lands were claimed -by the city author- 
ities under the townsite laws, and by one Bywater and 
others under the pre-emption laws. The case was elabo- 
rately argued before the Commissioner, and afterwards, 
on appeal, before the Secretary, the claim of those con- 
testing said application being that Porterfield Scrip could 
not be located upon‘ unoffered land, upon land within the 
corporate limits of a city, or upon land occupied adversely at 
the date of the application. But the Secretary held other- 
wise, re-affirmed the previous decisions above cited and 
allowed the entries.. In his decision, after referring to 
the case of Bovard ». Bunn, the Secretary said: 

“ J, therefore, concur in your opinion that the said scrip 
ee be located upon offered or unoffered land, upon land 

within the limits of an incorporated town, and that no mere 
de Jacto meprepriaiion can defeat or preclude the location of ~ 
same.’ 


These are the leslie cases to-day in the land depart- 
ment on the question of appropriation, and all of them 
announce distinctly that no de facto appropriation or 
occupation not under a law of the United States will 
defeat the granting provisions of a statute by the terms 
of which unappropriated public lands are granted. 
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Viewing the status of this land in the light of these 
- authorities, judicial and executive, what is there to except 
it from the claim of the State? ‘Where is the “setting 
apart of the thing for any particular use”? Where is 
the “appropriation made by authority of law”? Here 
was naked possession and improvement, and that only. 
Nor is any excuse possible for the laches of Matthiessen 
& Ward in not securing such appropriation. Had the 
cancellation of the desert entry and the selection of the 
‘State been simultaneous it might perhaps be argued that 
no opportunity was given for the presentation of the mill 
site claim, but this is not the fact. The relinquishment 
of the desert entry was filed in the local office June 9, 
1882, and was finally allowed by order of the Commis- 
sioner of the General Land Office, and the entry canceled 
on August 12, 1882; the selection of the State was not 
made until September 2, 1882. Whether or not the 
plaintiffs actually knew between these dates that the 
land was open to appropriation is immaterial. They 
were bound to know, and cannot be heard to plead their 
own laches in not making proper inquiry. | 
Claims for mill sites under United States law are based q 
upon section 2337, Revised Statutes, which provides: 


“Where non-mineral land not contiguous to the vein 
or lode is used or occupied by the proprietor of such vein 
or lode for mining or milling purposes, such non-adjacent 
surface ground may be embraced and included in an ap- 
plication for a patent for such vein or lode, and the same 
may be patented therewith, subject to the same prelim- 
inary requirements as to survey and notice as are appli- 
cable to veins or lodes; but no location hereafter made 
of such non-adjacent land shall exceed five acres, and 
warp for the same must be made at the same rate as 

ed by this chapter for the superficies of the lode. The 
owner of a quartz mill or reduction works, not owning a 
mine in connection therewith, may also receive a patent 
for his mill site, as provided in this section.” ) 


It may be claimed that if a location of such mill site 
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were properly made such location would be an appro- 
priation, and would’ reserve the land from any further 
disposition. While :the statute nowhere expressly pro- 
vides for any specifie act of location, as does section 2324, 
Revised Statutes, in relation to the rights ¢ those claim- 
ing veins jor lodes, yet, assuming for the sake of argu- 
ment, that such location would be regarded as the incep- 
tion of the mill-site claimants’ right, and if properly 
made would appropriate the ground, how is the plaintiffs’ 
case bettered ? 

If section 2337 must be held to necessitate a location as 
the inception of the applicants’ title, it must be construed © 
in connection with section 2324, as being in pari materia. 
Section 2324 provides: “ The location must be distinctly 
marked on the ground, so that its boundaries can be 
readily traced. All ‘records of mining claims hereafter 
made shall contain the name or names of the locators, 
‘the date of location and such a description of the claim 
or claims located by reference to some natural object or 
permanent monument as will identify the claim.” 

In the case of the Smelting Co. v. Kemp, 104 U.S., p. 
649, the court say, defining a location under section 
2324, Rev.Stats., “A location is the act of appropriating a 
parcel of land according to certain established rules. It 
usually consists in placing on the ground, in a conspicu- 
ous position, a notice‘setting forth the name of the loca- 
tor, the fact that it is thus taken or located, with the 
requisite description of the extent and boundaries of the 
parcel according to the local customs, or since the statute 
of 1872 according to the provisions of that act, Rev. 
Stats., section 2324.” | 

That no such location as is here defined has ever been 
made by either the New Philadelphia Mining Company, 
or their assignees, Matthiessen & Ward, is aauaiitor. (See 
testimony of Mr. Ward, p. 110.) 


Q. What, if anything, prior to that time (January, 1883), 
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had Matthiessen & Ward done on or about those terms 
in connection with a mill site? 

A. We purchased it. 

Q. Subsequent to that purchase and up to the time 
when you applied for as a mill site, had you done any work 
upon it at all, or done anything with it except to hold 
possession through an agent? | 

A. I have not. 


Page 111: 

Q. Did you ever make any location of this particular 
land as a mill site? 

A. I do not know that I understand you, sir, the word 
“ location ” is technical, I suppose. 

Q. Did you ever file any paper in the office of the 
local mining or county recorder in respect to a mill site? 

A. Not to my knowledge. 

Q. Well, you would have known if me had done it, 
would you not ? 

A. I should. 


That no such location was, in fact, ever made on the 
ground is furthermore proved by the field-notes of the 
survey made of the mill site December 16, 1882, as a 
basis ‘upon which to apply for patent (Plaintiff’s Exhibit 
D, p. 150), where the Surveyor-General, after giving the 
usual description of the courses and distances, states: 
“No location corners found.” 

But itis unnecessary to pursue this line of i inquiry fur- 
ther. It is admitted by Ward, and abundantly proved - 
by the record, that no “ location” of the mill site, as that 
word is used in sections 2337 and 2324, Rev. Stats., was 
ever made or attempted. 

It will thus be seen that if either the application for 
survey in December, 1882, or the application for patent 
in January, 1883, be regarded as the starting point on 
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the part of the mill-site claimants, their claim must fail, 
because initiated subsequent to the State’s selection. If 
a “location” is depended upon, made prior to the selec- 
tion, their claim must fail, because the record shows con- 
clusively that no such location was ever made or at- 
tempted. They were merely in occupation of the land, 
claiming under no law: Such occupancy, under the de- 
cisions above quoted, confers no rights as against the 
United States or those claiming under them. 

3. The authorities upon which the Circuit Judge in 
the court below rests his decree are not applicable, and 
do not sustain the position taken in the decree. 


Upon the facts shown by the ‘record, the trial judge 
held, “It cannot be contended that ‘the land was ‘ unap- 
propriated and public land’ at the time of its selection 
by the State, or at the date when it was listed to the 
State,” and .the cases: of Atherton v. Fowler, 96 U. S., 
573, Hosmer v. Wallace, 97 U. S., 575, and Trenouth v. 
San Francisco, 100 U.S8., 251, are cite 3 in support of such 
ruling. With all due respect to the learned judge, we 
say the cases cited utterly fail to support the principle 
announced. : | 

In the former case (which was replevin for hay cut 


upon land claimed under a pre-emption settlement), the | 


land had been within:the limits of an alleged Mexican 
grant, but the claim for confirmation was decided ad- 
versely in March, 1862; and it was held that upon such 
decision the land became public land under the act of 
March 3, 1851 (supra). The land, however, after final 
decision, continued to be held in possession by tenants 
and purchasers under the supposed Mexican grant, and 
while so held it was:forcibly invaded by persons who 
previously had no interest in it, and who dispossessed. 
the occupants “ under pretense of establishing a right of 
pre-emption to the several parts which they so seized.” 


tag 


46 
The court below charged the jury as follows: 


“If you believe from the evidence that the defendants 
entered in good faith, with intention to pre-empt the land 
on which the hay was cut, and had actual: possession of 
it at the time the hay was cut, your verdict should be for 
the defendants.” - 


The plaintiff requested the court:to charge the jury: 


“ That if he was in actual possession of the land, having 
cultivated it for several years previously, and the de- 
fendants broke through his inclosure against his consent, 
a entry was unlawful, though the land might be public 

and.” 


This request. the court refused. 

It was held that the charge as given, and the refusal 
to charge as requested, was error, upon the ground that 
it was “obvious that the case was made by the court to 
turn on the assumption that. the land was, in its then 
condition, liable to. be pre-empted by defendants against 
the wishes of the plaintiff.” | 

The Court, in further considering the case, said : 


“The generosity by which Congress gave the settler 
the right of pre-emption was not intended tu give him 
the benefit of another man’s labor, and authorize him to 
turn that man and his family out of their home. -.It did 
not propose to give its bounty to settlements obtained by 
violence at.the expense of others. The right to make a 
settlement was to be exercised on unsettled land; to 
make improvement on unimproved lands. To erect a 


dwelling-house did not mean to sieze other man’s dwell- . 


ing. It had reference to vacant land, to unimproved 
land; and it would have shocked the moral sense of 
the men who passed these laws if they had supposed 
that they had extended an invitation to the pioneer 
“on gromessan to acquire inchoate rights to the public lands. 


y trespass, by violence, by robbery, by acts leading to - 


homicides and other crimes of less moral turpitude.” 
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In the case of Hosier v. Wallace, the doctrine in Ather- 
ton v. Fowler was reaffirmed, and it was held that— 


“The right of pre-emption only inures in favor of a 
claimant when he has performed the condition of actual 
settlement, inhabitation, and improvement. As he can- 
not perform them when the land is occupied by another 
his right of pre-emption does not extend to it. 


In that case, as-in-the-ene-aiehar, the land in contro- 
: versy was a part of a Mexican grant, but had been ex- 
cluded by the approved survey of the tract confirmed, 
but continued in the possession of the grantee under the 
original grant, and the plaintiff claimed “a right of pre- 
‘emption to land excluded by the survey from the tract 
confirmed, although ‘it was at the time in the occupation 
of the defendant.” 

The principle in these cases was again reaffirmed in 
the case of Trenouth v. San Francisco, 100 U. S., 251, 
wherein it was held that “ the right of pre-emption ander 
the laws of the United States cannot’ be acquired by in- 
trusion and trespass upon lands in the actual possession : 
of others.” In that case the lands were claimed as against 
the pre-omptor “under a foreign title—that of the pueblo 
from Mexico.” 

The principle decided i in all three cases was that the 
right of pre-emption’ must be exercised upon vacant land 
and not by trespassing upon land in the occupation of 
another. They decide nothing and undertake to decide 
nothing on the question of what constitutes a legal “ ap- 
propriation ” of the land. The reasoning in all of them 
is that as the right of pre-emption is based on actual set- 
tlement and residence it would be an invitation to “ tres- 
pass, violence, robbery, to acts leading to homicides and 
t other crimes of less moral turpitude to allow this right 
: to be exercised on lands in the actual possession of 

another.” But no reasoning of this kind can apply to 
an act like the one now under consideration, which pro- 
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vides for no settlement or residence on the part of the 
beneficiaries thereunder, and which simply provides that 
adverse “ appropriation ” shall bar its granting provis- 
ions. 

Furthermore, in so far as these cases are germane to 
this issue, they are authorities in our favor. 

In the case of Atherton v. Fowler, Page, whose executor 
Atherton was, was in possession of the land under an act 
of Congress approved March 3, 1865, which this Court held 
related back to the time of his original possession under 
the Vallejo grant, so.that the intrusion of Fowler was 
made not only on occupied land, but also on land occu- 
pied and claimed under the act of March 3, 1865. 

In the case of Hosmer v. Wallace the defendant was 
in possession claiming as a purchaser under the seventh 
section of an act approved July 23, 1866, entitled “An 
act to quiet land titles in California.” The claimed right 
of the plaintiff to pre-empt was rejected on the authority of 
Atherton v. Fowler, the land being in the actual posses- 
sion and occupation of the defendant claiming under the 
act of July 23, 1866. : 

In the case of Trenouth v. San Francisco the defend- 
ants, who were trustees of certain land in the city of San 
Francisco, were in possession under an act approved 
March 8, 1866, entitled “An act to quiet the title to cer- 
tain land in the city of San Francisco,” and the right of 
the plaintiff was rejected on the ground that “ the posses- 
sion obtained by the intrusion and trespass of the plain- 
tiffs grantors constitutes no ground for equitable relief. 
against the holders of the city title.” In this case the 
defendant’s possession was under the act of March 8, 1866. 

So that it will be seen that in each of these cases the 
party in whose favor this court gave judgment was in 
actual possession, claiming under a law of the United States, 
and this under the rule laid down in Wilcox v. Jackson 
was an “ appropriation,” a “setting aside of the thing for 
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How, then, can the above cases be cited in support of 
the proposition that an act granting lands without any 
conditions of prior settlement and residence, and which 
makes adverse “appropriation” the disqualifying ele- 
ment, will not take Jand which was not claimed under 
any act of Congress,and which was occupied and im- 
proved by such adverse occupant merely ? 

Not content with charging fraud against Williams and 
his agents in the matter of the alleged erasure of the 
words “ mill site ” on the list of selections while in the Gen- 
eral Land Office, a studied and labored attempt appears 
on the part of Matthiessen & Ward, in the testimony ot 
their witnesses to show that Williams acted in bad faith 
from the very beginning in endeavoring to procure the 
title to the land in question for himself. 

Mr. Ward in his testimony (p. 103), says substantially 
that he and Matthiessen were stockholders in the New 
Philadelphia Mining: Company, a company which had 
purchased the land in controversy from the appellant in 
1879, and erected the quartz mill uponit. The company 
became embarrassed and went into the hands of a re- 
ceiver, and the property was first sold in Nevada for its 
debts under certain judgments, and subsequently sold 
by the receiver in New York; it being created by the 
laws of that state. Matthiessen & Ward purchased from 
the receiver, and also from the sheriff of Nye County, 
Nevada, in 1887. From the records they knew that Wil- 
liams had sold to the New Philadelphia Mining Company, 
for a consideration of ‘$5,000.00, and on the faith of that 
deed made their purchase. They claim that Williams 
had agreed to relinquish his desert entry at the expira- 
tion of three years, and that he was willing to do this in 
such a way and time as would enable Matthiessen & 
Ward to take the land by State selection; that he vio- 
lated his agreement, and without thé knowledge of said 
Matthiessen & Ward filed the rélinquishment of his 
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desert entry, and at the same time made application at 
the state land office to purchase the tract under an act of 
the State legislature, approved March 5, 1873 (Plaintiff's 
Exhibit A, p. 38). 

This transaction on its face would seem to argue bad 
faith on the part of appellant, but giving effect to the 
maxim of “audi alteram ” and the nature of the proceed- 
ing changes very materially. It’appears that in 1879 
appellant bonded to the New Philadelphia Mining Com- 
pany six mining properties, certain water rights, and the 
mill site now the subject of controversy for $25,000 on _ 
the terms and conditions named in the bond, which bond 
was subsequently extended for one month. Before the 
extension had expired the agent of the company in New 
York wrote appellant and requested him to secure United 
States patents for the bonded mines, and that he (ap- 
pellant) would be reimbursed for expenses. This appel- 
lant did. In the meantime the company’s agent repre- 
sented that the said company were anxious to go on at 
once with the erection of a mill and urged appellant to 
give them a deed for a mill site, assuring appellant that 
as soon as the patents on the mining claims got beyond 
protest in the local office he would pay him $20,000 and 
5,000 shares in the company’s stock. Appellant accord- . 
ingly made a good and sufficient deed, and the company 
thereupon paid $5,000 on their contract. When the 
patents passed beyond protest in the local office appel- 
lant demanded the fulfillment of the obligation. To this 
the company replied that they must ha¥e United States 
patents, which appellant procured, and again demanded 
that the company comply with their agreement, offering 
at the same time to make deeds. At this time the agent 
of the company, Clayton, left for the East, representing 
to appellant that he would endeavor to have the com- 
pany settle with him and pay their debts. He did not 
return, and soon after the company got into litigation 
among themselves. 


. ol 


When the three years allowed by law (act of March 8, 
1877), for reclamation had nearly expired, Williams 
found that he was not able to bring water upon the land 
embraced in his desert entry in sufficient quantity to 
reclaim, it, and that he would not be able to make his 
final proof as required by law. As it was understood 
between Williams and the company that Williams was 
to get United States title to all the properties, to the 
mining claims under the mining law of May 10, 1872,- 
and to the milk site:under the desert land act (it being 
‘situated on land embraced in his desert entry), Williams 
was ina dilemma. The company owed him money and 
he could not afford to give them any excuse for its non- 
payment. On the other hand, he could not do as he at 
first intended and convey a good title under the desert 
land act, as (owing to no fault of his own) he could not 
comply with its provisions. He, therefore, determined 
to get title to the land in another way so as to be able to 
convey a good title:to the company for the tracts in ques- 
tion upon: payment by them of the-amount due. (Testi- 
mony of Williams, p. 365.) _ 

Q. Did you not ‘endeavor to procure the title to this 
land from the State, so as to have it in your power to 
comply with your contract with the New Philadelphia 
Mining Company’s. agents, as evidenced and stipulated 
by the exhibits in evidence, upon the fulfillment of their 
part of the contract ? 

A. I did. : 


It will, therefore; be seen that the acts of the appellant 
throughout were only in accordance with the law of self- 
preservation. The company had not complied with its 
contracts, and owed him money. He was obligated to 
convey a good title to a certain part of the land embraced 
in his desert entry: -It became impossible to do so under 
the desert land law, owing to natural causes. He adopted 
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another means to acquire the legal title to the same land, 
and stands ready to convey such title upon the payment 
of the consideration named in the bond, viz., $20,000, and 
the money expended in procuring the patents in con- 
formity with the subsequent contracts and agreements. 
Weask that the decree below be reversed, and that the 
bill be dismissed. 
Respectfully submitted, 
Jno. H. Hicxcox, Jr., 
JAMES K. REDINGTON, 
Counsel for Jos. T. Williams. 
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Iu the Sunveme Court of the United States. 


- OcroBer Term, 1890. 


JOSEPH T. WILLIAMS, APPELLANT, 
v8. et No. 157. 
THE UNITED STATEs, : 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 


STATES FOR THE DISTRICT OF NEVADA. 


a 


BRIEF FOR THE APPELLEE. 


STATEMENT. 


The case here presented is upon an appeal from a decree 
of the circuit court for the district of Nevada, made No- 
vember 26, 1886, and involves, as between the appellant 
and the United States, the right of the appellant to obtain 
and hold the ownership of and title to 160 acres of land 
(and the whole thereof), situate at Hot Creek, in Nye 
County, in the State of Nevada. 

17698 . 
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THE BILL OF COMPLAINT. 


The suit is brought by direction of the Attorney-Gen- 
eral, as appears by the bill of complaint (p. 1 of Record) 
atid by the amended bill of complaint (p. 28). 

The substance of the amended bill and papers therein 
referred to is, that May 19, 1879, the defendant Williams 
made a desert-land entry at the United States land office 
at Eureka, Nev., for 240 acres of land; that July 26, 
1879, Williams executed and delivered a deed to a mining 
company of 80 acres ofsaid land and received $5,000 there- 
for ; that the said company erected a quartz mill thereon, at 
a cost of over $50,000; that three years theréafter, on May 
20, 1882, the defendant executed a written relinquishment 
of said desert-land entry, atid on the same day applied to 
the register of the local land office at Eureka, Nev., to 
purchase 160 acres of land—a portion of the said desert- 
land entry and including the whole of said 80 acres, de- 
scribed in Williams’s deed to the mining company; that this 
relinquishment was filed Juné 9; 1882, in the local land 
office at Eureka, and from thence it was forwarded to the 
General Land Office at Washington ; that July 29, 1882, 
the State of Nevada executed an application of that date 
for said 160 acres ; that August 4, 1882, the Commissioner 
of the Général Land Office at Washington ordéréd said 
Gesért-land éntry to be canceled, and eaid order of can- 
séllation wad received at Eureka, in the local land office; 
August 12,1882; and the desert-land entry was actually 

datiobled that day of record at that office, 


‘That on the 14th of August, 1882, the local land office 


at Eureka received the application of the State of Nevada 
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tor said. 160 acres of land; that this application of the 
State of Nevada bore date July 29, 1882, and was based 
upon an application of Williams to the State.of Nevada, 
dated May 20, 1882, and filed with the register of the 
State land office of Nevada May 22, 1882; that on the 
same day, August:14, 1882, the register of the United 


- States local land office at Eureka notified the State au- 


thorities that they might include said tract of 160 acres of 
land in their monthly. list of selections for the month of 
August, 1882. 

That September 2, 1882, the State of N: eves selected 

a list of lands to be approved to that State by the United 
States; that this was done under the act of Congress of 
June 16, 1880, entitled “An act to grant to the State of 
Nevada lands i in lieu of the sixteenth and thirty-sixth seo- 
tions in said State” (being 21 Stats; 287); that this list 
of lands was presented to the. Unitéd States local land 
office at Eureka, September 2, 1882; that it included said 
160 acres of land ; that in October, 1882; the register and 
receiver of the United States local land office at Eureka 
transmitted said list of lands selected by the State of 
Nevada to the General:Land Office at Washington ; that 


, October 12, 1882, this list was received at the General 


Land Office in Washington, being list No. 24, and was 
duly filed and made of record in that office ; that the said 
list was on its receipt and at all times thereafter without 
the signature or other attestation of any officer or agent 
of the State of Nevada, and so remained without signa- 
ture or verification when the lands so listed were errone- 
ously certified to the State of Nevada (May 3, 1883), and 
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the said list continued without signature or attestation 
until on or about September. 12, 1883. 

That list No. 24 embraced not only the 80 acres in 
question and 80 acres in addition, making in all 160 acres, 
but also embraced other lands ; that while the said list of 
lands was without signature or attestation as aforesaid the 
Secretary of the Interior of the United States, upon the 
certification of the Commissioner of the General Land 
Office at Washington, approved the lands embraced in 
List No. 24 (including said two tracts of 80 acres each) 
to the State of Nevada; that the said Commissioner of 
the General Land Office certified that the lands embraced 
in List No. 24 were open to such selection and free from 
conflict with other claims upon the belief that they were 
so, whereas in fact the said lands were not so open to se- 
lection to the State of Nevada and were not so free from 
conflict with other claims ; and that the action of the Com- 
missioner of the General Land Office was induced either 
by tie fraudulent erasure of records by some person whose 
name was unknown to the United States, acting in the in- 
terests of the defendant Williams, or through mistake, in- 
advertence, or misadventure of some officer or employé of 
the United States. re 

That the facts and circumstances under which the lands 
were certified and approved and the fraudulent acts of mis- 
take, inadvertence, or misadventure which induced such 
certification are fully set forth in said amended bill. 

. It is especially set forth that at the date of the certifica- 
tion there was pending in the land office at Eureka an ap- 
plication for a patent for.a mill site of 5 acres, which was. 
a part of said 160 acres of land, being a portion of the 80- 
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acre tract conveyed by the defendant Williams to the New 
Philadelphia Silver Mining Company, and also a part of 
the ‘other 80 acres of land, which two said tracts of 80 
acres each formed the 160 acres hereinbefore referred to, 
and which was the land which Williams was endeavoring 
to obtain through the State of Nevada under his applica- 
tion to it of May 20, 1882, and by the action of that State 
in seeking to acquire the land in order to convey it to him. 

(This application of Williams will be found, Record, p. 
312, folio 595.) : 

This shows that Williams under an act of the State of 
Nevada entitled “An act to provide for the selection and 
sale of lands that have been or may hereafter be granted 
by the United States to the State of Nevada,” approved 
May 5, 1873, and the acts amendatory thereof and supple- 
mental thereto (see p. 385, etc.), applied for the purchase 
of these 160 acres of land, for which he agreed to pay the 
State of Nevada at the rate of $1.25 per acre. 

The bill avers (p. 33, fol. 81) that the signature and 
certification of the United States Commissioner of the 
General Land Office and the signature and certificate of 
the Secretary of the Department of the Interior were made 
and obtained to and upon the “clear list” by mistake, 
inadvertence, and misadventure, and that the said “ clear 
list” was upon the day of its date and ever since has 
remained and now is false and fraudulent, particularly as 
to the E..4, SE. }, sec. 33, and the W. 3 SW. }, sec. 34, 
T. 8 N., R. 50 E., in the State of Nevada (these making 
the 160 acres aforesaid). 

At page 34 (folio 82) the bill states that while the State 
‘selection No. 24 was in the General Land Office at Wash- 
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ington it was subject to inspection, and was inspected by 
the parties in interest for the State of Nevada, or by the 
defendant Williams, and their agents and attorneys, and 
that before the list was taken up for action by the Com- 
missioner the words “ mill site” on the margin of the list, 
denoting a conflicting claim, were erased or partially 
erased by some person unknown for the purpose and with 
the fraudulent intention of obtaining action upon the State 
selection embraced in said list No. 24 in favor of the State 
_of Nevada, and thus aid the application of Williams to 
the State for said 160 acres of land ; that the said list No. 
24 was taken up for action and certified by the Commis- 
sioner by mistake, and certified and approved to the State 
of Nevada by reason of such. fraudulent erasure of said 
marginal note of conflicting claim; that. this erasure was 
not discovered until December, 1883, when the mill-site 
claim was taken up for action. 

That there was afterwards a contract entered into be- 
tween the State of Nevada and Williams for the purchase 
of said land, a copy of which. is found on page 6 of 
printed ‘case, manked. Hxhibit A, which bears date Febra- 
ary 2,:1884. 

| It is shown (p. 35) that the State of Nevada aad: its 
: officers and agents refused the request of the Commis- 
sioner to return the State selection No. 24 to the General 
Land Office for correction of the mistake made in the 
gertification and approval of the lands therein ; and that 
theysstated they would proceed to patent.the tract to the 
defendant Williams unless restrained by order of the 
eourt (p. 35). That thereupon the Secretary of the In- 
terior telegraphed to the governur of Nevada December 
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15, 1883, his intention to have proceedings commenced to 
set aside the certification of the aforesaid tracts to the 
State of Nevada unless ‘the list was returned to the United 
States General Land Office; that the governor replied 
that the said tracts of land had been applied for and con- 
tracted to the defendant Williams, and that he therefore 
declined to return the said clear or approved list to the 
General Land Office. — . 

The bill also sets forth that Williams, before entering 
into the contract with the State, February 2, 1884, had 
full knowledge of the claim and demand of the United 
States, and of its determination to afnul_and vacate the 
certification of said list No. 24 so far as ‘it affected ‘the 
lands described which ‘had been contracted for by Wil- 
liams with the State of: Nevada. 

The bill further sets forth (p. 36) that Williams en- 
tered into a contract with the State of Nevada February 2, 
1884, with full knowledge of the fraud alleged hereinbe- 
fore, with full knowledge of the false and fraudulent man- 
ner in which the certification of the land to the State of 
Nevada had been procured, and with full knowledge of 
the determination of the United States to annul and va- 
- cate the certification of list No. 24, so far as it affected the 
lands he had contracted for by his contract of February 
2, 1884. | 7 ed 

The bill further sets, forth (p. 36) that under the act of 
Congress of June 16, 1880, the State of Nevada was not 
entitled. to select that portion. of the 160 acres of land”* on 
which was erected the mill and improvements which are 
on the mill site applied for, and which were there at the 
time the certification was pending before the Department 
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at Washington ; that the lands embraced within the mill 
site were not unappropriated public lands, but were at 
the time of the passage of the act of June 16, 1880, in the 
possession of the New Philadelphia Silver Mining Com- 
pany, having said mill and improvements thereon, and 
that the defendant, Williams, well knew at the time he ap- 
plied to the State of Nevada to purchase said lands (May 
20, 1882) that the same had been occupied as private 
lands prior to June 16, 1880, and ever since that date, 
and that they had been so occupied under and by virtue 
of the deed which he had given to the New Phila- 
-delphia Silver Mining Company July 26, 1879, and that 
relying upon which said company had placed over $50,000 
of improvements on said lands ; that the selection of said 
160 acres in list No. 24 was void because it embraced said 
mill site, and the selection was not within the act of 
Congress of June 16, 1880, and because of the knowledge 
of Williams that at the time he applied for the purchase 
of said lands from the State of Nevada (May 20, 1882), 
the same were so occupied as aforesaid, and that the ap- 
plication of the State of Nevada was in the interest of and 
for the purpose of transferring said lands to said Williams. 

The bill further states that the 160 acres of land (being 
a portion of the desert land entry No. 158) did not come 
within the terms of the act of Congress of June 16, 1880 
(pi 36, fol. 87), because at the date of said act said desert land 
entry was uncanceled and existing of record as an appro- 
priation of said lands upon the books of the Land Depart- 
ment, both at Eureka, in the State of Nevada, and at the 
General Land Office at the city of Washington, and that 
at said date said 160 acres was not unappropriated public 
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land, but was, in fact, appropriated by virtue of said 
desert land entry, and that the said Williams was aware 


of this fact, he having made application therefor, and it. 


being still in his name at the date -of his application to 
the State of Nevada, May 20, 1882. 

The prayer for relief.is found at page 37 of the record. 

It prays that the certification and approval of said lands 
to the State of Nevada be declared null and void so far 
as the 160 acres applied for by Williams is concerned ; 
also, that the contract between Williams and the State of 
Nevada for the sale of said land to Williams be canceled 
and set aside; and that: said Williams take nothing under 
or by virtue of said contract, in order that the said “clear 
list”? may be returned :by the State of Nevada and its 
officers and agents to the General Land Office at Wash- 
ington, for the correction of the mistake set forth in the 
bill, and in order that the conflict between the selection of 
the State of Nevada in list No. 24, and the application 
for a patent for a mill site may be determined and adjusted 
in the United States Land Office according to law. 

It further prays that Williams be perpetually enjoined 
against claiming any right, title, or interest under the 
certification of the lands in question to the State of 
Nevada contained in said “clear list,” which was 
founded upon List No, 24, and, further, that he be per- 
petually enjoined against making any claim under any 


contract with the State of Nevada in reference to said 


lands, or any part thereof, and that he be directed to de- 
liver up to the State of Nevada, to be canceled, all con- 
tracts or agreements that may be given him or appear to 
entitle him to any right, title, or interest in said lands in 
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controversy, the title to which was derived from or under 
said List No. 24, and further that he be decreed to exe- 
cute and deliver to the State of Nevada a formal and 
proper instrument, which can be. recorded, by which he 
should convey and release to the State of Nevada any and 
all right, claim, or title which he may have or claim to 
have in said lands in controversy. | 


THE. DECREE. 


By the Bene appealed from (pp. 40-42), it’ was 
among other things considered, ordered, and decreed that 
at the time of the selection of the lands in controversy by 
the state of Nevada (under the act known as the two- 
million-acre grant (21 Stat. 287), said lands were not sub- 
ject to such selections, and were not unappropriated non- 
mineral lands, but.were appropriated and occupied as 
the mill site for a’stanip quartz mill, said mill having 
been previously erected, and that the certification of said 
lands to the State of Nevada was through fraud, inadver- 
tence, or mistake, and full and void, and that, by reason 
of the premises, there was no authority or jurisdiction in 
the officers or agents of the Government of the United 
States to certify and list'said lands to the state of Ne- 
vada.. And it was also ordered and decreed that the cer- 
tification and approval by the United States of the lands 
in’ question to the state of Nevada, “Was, and is, null 
and: void, and the same is hereby set aside and canceled ;”. 
said ‘decree also ‘directing that any contract made between 
said State and the ‘appellant Williams, appearing to give 
to him any interest in said lands derived from, under, or 
through such certification and approval, be set’ aside ‘and 
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canceled, and that appellant take nothing : thereunder ; 
and restraining said appellant perpetually against claim- 
ing any right, title, or interest in or to said lands under 
said certification, or under such contract, and also direct- 
ing appellant to deliver up for cancellation such contracts, 
and to execute and deliver a proper instrument convey- 
ing and releasing all title, right, or claim he may have in 
or to said land. | : 


THE OPINION. 


The opinion of the court below appears (pp. 428-436). 
At page 483: the two questions which are stated to arise 


in the case are presented as follows: ° 


rit) 


First. Was the land in controversy, at. the date of 
the selecting’ and listing the same to the State, “ un- 
appropriated and non-mineral public land” within the 
meaning of. ‘said act (act of June 16, #880), There 
is no contention but:that it is non-mineral land, and 
this qualification, therefore, need not be considered. 

Second.’ Was. the listing of the land in suit ob- 

_ tained through or by means of the fraudulent acts of 
any party or parties, or by the inadvertence, mistake, 
or misadventure of ‘any ‘of the officers of the General 
‘Land Office charged with the duty of listing and ap- 
proving the same to: the State. ore 

The court, after reviéwing the case, says (p. 434, fol. 

Under .this state of facts it can not be contended 

under the repeated decisions of both national and 
State courts that this-land was “‘ unappropriated pub- 
lic land ” at the time of its selection “ the State, or- 
~~ at the date'when it was listed to the State. 
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- The court, upon the testimony, holds (p. 435, fol. 906) 
-as follows: 


A clear, ary confessed fraud was perpetrated 
upon the officers of the Land Department in procur- 
ing the certification of the land. Frauds of this and 
like character have always been held sufficient ground 
for vacating patents procured thereby. 


‘The court also says (p. 435, fols. 906, 907) : 


It may be observed that the certificate indorsed : 
upon the “clear list” passing the title is qualified, 
not absolute, and evidently designed to reserve the 
rights of any parties interested. The list is ap- 
proved “ subject to any valid interfering rights which 
may have existed at the date of selection.” * * * 
-Again, the court says (p. 436, fols. 908, etc.) : | 
It should not for a moment be supposed that the 
State or any of its officers took any unusual or im- » a 
proper interest in this matter. en the attention i 
of the governor of the State was called: to the mat- 
‘ter he very properly declined to issue a State patent 
for the land, and suggested that legal proceedings 
be instituted to determine the rights of the parties. 
It is not probable that the State would ever claim to 
be the owner of this mill and improvements, even 
were not the listing annulled as to these lands. It 
could not afford to acquire property in that manner. 


‘The court says (p. 436, fol. 910): | 

This suit is in the interest of public right and jus- 

tice—to correct a public wrong and fraud perpetrated 
upon a department of the Government. 


IL 


STATEMENT OF FACTS. 


[Much irrelevant matter appears in the record. Coun- 
‘sel for appellee will seek to follow the example of the 


be 
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13 
court below (opinion, p. 436, fol. 909) and disregard such: 
irrelevant evidence. | 

The material facts established by the testimony are as. 
follows : 

In May 1866, the is Joseph T. Williams, be- 
came an inhabitant of said Hot Creek, and has ever since: 
remained such. (Rec., p. 370.) 

May 19, 1879, Williams made a desert-land entry of' 
240 acres, embracing the land in controversy (p. 15). 

1879, July 26, Williams conveyed by deed to the New 
Philadelphia Silver Mining Company “in consideration 
of the sum of $5,000 gold coin of the United States of 
America to him in hand paid by the said party of the 
second part” all the right, title, and claim, both in law 
and in equity, to 80 acres of land situated in Hot Creek, 
Nye County, Nev., being the E. 4 SE. } Sec. 33, T. 8 
N., R. 50 E., with water rights and so na, the said 
grantor coviiation as follows: 

And the party of the first part, for himself and his. 
heirs, doth hereby agree to and with the said party 
of the second part that he has full right and power 
to sell and convey the premises and water rights, and 
that the said premises are now free and clear from 
all incumbrances, sales, or mortgages made or suf- 


fered by said party of the first part. (Pp. 146, 223, 
24.) (330.) 


In August, 1879, said company took possession of said 
land and it and its successors have continued in possession 
of the same ever since (pp. 300, 301). | 

Between the first of August, 1879, and the last of June, . 
1880, said company constructed upon said land and nearly 
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completed a 10-stamp quartz mill at an expense of nearly 
$58,000 (p. 300). 
_ July 12, 1880, the sheriff of said Nye County sold to 
Lebbeus B. Ward said 80 acres of land upon an execution 
issued on a judgment obtained by Ward against said com- 
pany (pp. 147, 148, 443). 
April 15, 1881, the Silver Mining Company conveyed 
said land to Henry B. Stanton, the receiver of said com- 


pany (pp. 146 and 213). 
September 16, 1881, said receiver conveyed. the same 


to Franz O. Matthiessen and Lebbeus B. Ward (pp. 148; 
229). 

December 2, 1882, said Ward conveyed to said Mat- 
thiessen an undivided one-half interest in the said com- 


| pany’s mill and mill site and other property (P. 148). 


The land in question remained in the possession of said 
Ne ew Philadelphia Silver Mining Company until February 


1, 1881, since which date it has been in the possession of 


oid Matthiessen and Ward (p. 303), and of the facts of 


building and possession appellant had full knowledge (p. 
$70). 

Section 14 of “An act to organize the Territory of Ne- 
vada,” passed March 2, 1861 (12 Stats. 214), enatts : 


That when the land in said Territory shall be sur- 
veyed under the direction of the Goversinees of the 
United States, ae somrcee to bringing the same into 
market; séctions numbered sixteen and thirty-six in 
in each township in said Territory shall be, and the 
same is hereby, reserved for the purpose of bei 
applied to schools i in the States hereafter to be 
out of the same. 


an 


) 


ne Se mmnememaemienitee iting 3 mm th aa, arm omen 


eis 


one Sennen Sei = Sanat ome 


15 


Section 7 of the act of March 21, 1864, under which 
Nevada was admitted as a State (13 Stats. 32), enacts : 


- That sections numbers 16 and 36, in every tuwn- 
ship, and where such sections have been sold or other- 
wise disposed of by sg act of Congress, other lands 
equivalent thereto in legal subdivisions of not less 
than one quarter-section, and as contiguous as may 
be, shall be, and are hereby, granted to said state for 
the support of common schools. 


June 16, 1880, Congress passed an act, which is as fol- 
lows (21 Stats., 287) : 


Cuap. 245.—An act to grant the State of Nevada lands‘in lieu of 
the sixteenth and thirty-sixth sections in said State. 


Whereas the legislature of the State of Nevada on 
March eighth, eighteen hundted and seventy-nine, 
} an act accepting from the United States a grant 
of two millions or more acres of land in lieu of the 
sixteenth and thirty-sixth sections therein, and re- 
linquishing to the United States all such sixteenth 
and thirty-sixth sections in said State as havé not 
been heretofore sold or disposed of by said State, and 
which act of said State is in words as follows, to wit : 
“An act accepting from the United States a — 
of two millions or more acres of land in lieu of the 
sixteenth and thirty-sixth sections, and relinquishing 
to the United: States all such sixteenth and thirty- 
sixth sections as have not been sold or disposed of 
by the State. » | 
“The people of the State of Nevada; represented 
in senate sad tenanabl, do enact as follows : 
_ “Sxction 1. The State of Nevada; hereby accepts 
from the United States not less than two millions of 
acres of land in the State of Nevada in lieu of the six- 
teenth and thirty-sixth sections heretofore granted to 


the State of Nevada by the United States : ‘ 
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That the title of the State and its grantees to such 
sixteenth and thirty-sixth sections as may have been 
suld or disposed of by the State prior to the enact- 
ment of any such law of Congress granting such two 
millions or more acres of land to the State shall not 
be changed or vitiated in consequence of or by virtue 
of such act of Congress granting such two millions 
or more acres of land, or in consequence of or by 
virtue of this act surrendering and relinquishing to 
the United States the sixteenth and thirty-sixth sec- 
tions unsold or undisposed of at the time such grant 
is made by the United States. 7 
Sec. 2. The State of Nevada, in consideration of 
such grant of two millions or more acres of land by 
the United States, hereby relinquishes and surrenders 
to the United ‘States all its claim and title to such 
sixteenth and thirty sixth sections in. the State of 
Nevada, heretofore granted by the United States, as 
shall not have been sold or disposed of subsequent to 
the passage of any act of Congress that may hereafter 
be made granting such two millions or more acres of 
land to the State of Nevada : Provided, That the 
State of Nevada shall have the right-to select the two 
millions or more acres of land mentioned in the act : 
Therefore, 7 
Be it enacted by the Senate and House of esent- 
_atives of the United States of America in C88 
assembled, That there be, and are hereby, granted to 
the State of Nevada two million acres of land in said 
State in lieu of the sixteenth and: thirty-sixth sec- 
tions of land heretofore granted to the State of Ne- 
vada by the United States: Provided, That the title 
of the State and its grantees to such sixteenth and 
thirty-sixth sectiovs as may have been sold or dis- 
of by said State prior to the passage of this 
act shall not be changed or vitiated in consequence 
of or by virtue of this act. : 
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Sec. 2. The lands herein granted shall be selected 
by the State authorities of said State from any un- 
appropriated, non-mineral, public land in said State 
in quantities not less than the smallest legal subdi- 
vision ; and when selected in conformity with the 
terms of this act the same shall be duly certified to 
said State by the Commissioner of the General Land 
Office and approved by the Secretary of the In- 
terior. 

Sec. 3. The lands herein granted shall be dis- 
posed of under such laws, rules, and regulations as 
may be prescribed by the legislature of the State of 
Nevada: Provided, That the proceeds of the sale 
thereof shall be dedicated to the..same purposes as 
heretofore provided in the grant of the sixteenth and 
thirty-sixth sections made to said: State. 

Sec. 4. This act shall take effect from and after 
its passage. 

Approved June 16, 1880. 


October 26, 1880, a circular of regulations préeoribing 
the procedure under said act was issued~by the Acting 
Commissioner of the General Land Office, which circular 
provides as follows (Ree., p. 205) : 

* * * 


* * 


In order to facilitate the business of selections un- 


der this act, I have to call your attention to the fol- 


lowing : 

Ist. The whole area to which the State of Nevada 
is entitled under this act is two million acres 
(2,000,000). : 

2d. The act requires the selections to be made 
“from any unappropriated rfon-mineral _— land 
in said State in quantities not less than the smallest 
legal subdivision.” 


3d. The selection’ nust be based upon the official 
17698 2 
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township plats of the public surveys, which are re- 
quired to be approved by the surveyor general and 
on file in the local land office at the time of filing 
the selection. | 

4th. No selection is admissible upon any land to 
which a pre-emption or other valid claim shall be 
legally established, nor on any land which is or may 
be reserved from sale by any law of Congress or 
proclamation of the President of the United States, 
nor upon any tract which is reserved or withdrawn 
from market for any purpose whatever excepting 
lands which have been withdrawn or returned by 
the surveyor general as mineral in character. * * * 

5th. The i a a agent of the State should file in 
your office an authenticated copy of his letter of 
appointment or other satisfactory evidence of his 
authority, and it is important and necessary that he 
should make such careful and thorough preliminary 
examination as will enable him to select lands to 
which there may exist no valid claim by pre-emption 
or otherwise, and to avoid embarrassments and delay 
consequent upon such conflicts you will also examine 


the plats, records, and paper in your office before the 


lists of lands so selected are filed, and see that such 
selections are in all respects free from such objection. 
Herewith you will receive the form of a list to be 
used for selection. This form requires the date to be 
| nee when the list is filed in your office, such date 
ing regarded as the date of selection, so that in the 
event of pre-emption or other conflicts the question as 
to priority of right may be properly settled. The 
lists should bear a regular series of numbers from 
No. 1 and should be signed by the agent. * * * 


The provisions of law enacted by the State of Nevada 


regulating the disposition of lands granted to it by the 


United States, are set forth (Rec., p. 385-393). 


PE 
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Section 12 of the act of March 5, 1873 (p. 389) enacts 

that— | | 
An occupant or party in possession shall have a pre- 
ferred right to purchase not exceeding 320 acres of 
land at the minimum price, for the period of six 
months after the date of approval to the State of the 
lands occupied or possessed by him or her, and when 
two or more persons claiming a preferred right by 

. reason of occupancy or possession apply to purchase 

the same lands the register shall certify such appli- 
cations to the district court of the county, ete. 

June 20, 1881, Stanton, as receiver, wrote to the Com- 
missioner, giving him notice of his receivership and of the 
company’s interest in the Nevada lands, upon which it had 
erected a valuable mill, and asking instructions as to steps 
to protect and complete the title (p. 249). 

February 10, 1882, Hon. Leon Abbett obtained an in- 
terview with the Commissioner, and in pursuance thereof 
wrote to that officer in behalf of Matthiessen and Ward, 
February 21, inclosing copies of deeds and agreements 
to be placed on file in the Land Office, including the deeds 
from Williams to the New Philadelphia Silver Mining 
Company, and that from the company to Stanton, re- 
ceiver, and that from the receiver to Matthiessen and 
Ward, before mentioned, and requesting a hearing, if any 
application should be made by Joseph T. Williams or 
others named, or their grantees, for any of the land or 
water rights embraced, etc. (p. 15, 211-12), 

March 9, 1882, Commissioner McFarland answered 
Governor Abbett’s letter: acknowledging receipt of its in- 
closures. Referring to the desert-land entry (made by 
Williams) No. 158, the Commissioner says that the “ De- 


20 


partment neither recognizes transfers nor assignments of 
lands in desert-land entries, nor considers such transactions 
as disqualifying the party to the original declaration from 
consummating entry by making satisfactory proof of recla- 
mation of the land and payment” (p. 250). 

April 14, 1882, said Commissioner answers the forego- 
ing letter of Stanton (dated June 20, 1881) and says that 
the Secretary ofthe Interior decided, April 15, 1880, that 
desert-land claims are not assignable ; that no rights pass 
to the purchaser, and that patent, if issued, must issue to 
the party making the entry (p. 252). | 

-May 23, 1882, the Commissioner advises Ward that 
there is no evidence on file in his office showing a relin- 
quishment by Williams of the desert-land entry No. 158 
(p. 251). 

June 25, 1882, Richard Gluyas, agent of Matthiessen 
and Ward, in possession of the premises in controversy, 
wrote to F. H. Hinckley, register of the United States 
land office at Eureka, Nev., making inquiry as to any 
changes in Williams’s desert-land entry, etc. (p. 321). 

August 3, 1882, said Hinckley made answer : 


Mr. Williams has informed me that he would try 
and procure the cancellation of his desert-land entry. 
We have received no notice as yet of the cancellation 
of said entry (p. 321). 

This statement is so clearly against the facts that the 
Commissioner, upon ascertaining them, demands an ex- 
planation (p. 253). 

May 20, 1882, appellant Williams prepared and exe- 
cuted papers for the cancellation of said desert-land entry 
No. 158 (pp. 15, 207, 365, 373-4, 418). 
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June 9, 1882, said relinquishment was filed in the 
local land office and was then forwarded to the General 
Land Office at Washington, where it was received on the 
16th of said month. August 4 the case was reached in 
the Department, and a letter of cancellation was sent to 
the register and was noted on the tract books of the local 
office August 12, and acknowledgment made August 21 
(p. 207 ; see also appellant’s answer, p. 15). 

. September 6, 1882, application was made on behalf of 
Matthiessen and Ward for a reinstatement of said desert- 
land entry, and protest was entered against embracing in 
the State selection (List 24) the 80 acres of section 33 
held by them (p. 207-9, 254). es 

February 21, 1883, said application was » refased by the 
Commissioner Pe 100, 128). 

May 20, 1882, said appellant made his application 
dated on that day to the register of the State land office, 
under section 9 of said State law of March 5, 1873 (which 
section relates to the sale of agricultural lands), for_the 
purchase of the E. 4 SW. } sec. 33, T. 8 N., R. E., and 
also the adjoining W. 4 SW. } sec. 34, comprising 160 
acres (and covering the land in controversy) at the rate 
of $1.25 per acre, which application was filed in said reg- 


' ister’s office May 22, 1882 (pp. 312, 313). 


July 29, 1882, N sills executed an application for said 
160 acres of land ; and August 14 the same was received 
at the Eureka United States land office, and thereupon the 
register notified the State authorities that they might in- 
clude said 160 acres in their selection for August (P. 
429). 
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August 31, 1882, the State of Nevada made out a state- 


-ment of lands claimed to be selected under the United 


States act (21 Stat., 287). called list No. 24, which state- 
ment included said 160 acres, and made application there- 
for; and said list was filed in the United States land 
office at Eureka September 2 of said year, and the same 
was received and filed in the General Land Office at 
Washington, October 12, 1882 (pp. 131, 132, 429). 

The eppellant was examined as a witness upon the trial 
below and this evidence appears (p. 371, fol. 739) : 

Q. Did the State select the land in controversy at 
your instance and upon your application ? 
A. I suppose they did. 

The said selection list No. 24 was not duly executed, 
not being signed by the State register, and was not duly 
attested, when the lands therein listed were erroneously 
certified to the State, May 5, 1883, but said list was 
sent back from the Genera] Land Office to Nevada for 
signature September 12, 1883 (pp. 69, 325, 326). 

The court below does not pass upon this question, but 


Says (p. 434, fol. 904): 


The validity of such attestation, at said date, Sept. 
12, 1883, is not now passed upon, as it is not neces- 
sary toa determination of the case. 


THE MILL SITE APPLICATION AND APPEAL. 


January 8, 1883, Matthiessen and Ward, as owners in 
possession of the buildings and property affected, made, in 
due form, an application to the United States for a patent 
of 5 acres (according to survey and plat made pursuant to 
law) of land as a “ mill site,” said land then being occu- 
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pied by them, and being a portion of original desert-land 
entry No. 158, and being parts of sections 33 and 34 afore- 
said (pp. 85, 142-143). 
Said application was immediately rejected by the United 
States register and receiver at Eureka— 
For the reason that the land herein applied for is 
embraced in a selection made in list No. 24, filed in 
this office September 2, 1882 (p. 145). 
[The regulations of the Department embracing the stat- 
ufe as to the obtaining of title to mill-sites appear in the 
Record, page 188. ] 


Whereupon an appeal was duly taken by Matthiessen 
and Ward from such decision of such register and receiver 
to the Commissioner of the General Land Office at Wash- 
ington (p. 145). 

January 10, 1883, the‘application for the mill site and 
the accompanying papers, with the appeal, were trans- 
mitted by the register to the Commissioner of the General 
Land Office, by paieas they were received January 18 (p. 
94), 

This mill-site application and appeal then becamea pend- 
ing claim in the General Land Office in conflict with the 
claim of Nevada under list 24 (pp. 52, 55, 68, 69). 

January 23 Curtis & Burdett, attorneys,of Washington, 
appeared in the case of the application for a patent, for the 
applicants, and asked to be advised of any action taken 
(p. 159). 

Soon after the receipt of said appeal by the Commis- 
sioner, and long before the certification of the lands in 
controversy to the State by clear list No. 2, the officers of 
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the Government having selection list No. 24 in charge, 


 poted in pencil, within brackets, on the list against the se- 


lection of E 34, SE. 3, Sec. 33, T. 8, R. 50 E., and the 
W. 4, SW. 4, Sec. 34, same township and range, the 
plainly written words “Mill site.” (Pp. 52, 53, 64, 74, 
75.) 

This memorandum was made for the purpose of noting 
the conflict and of preventing the certification by the 
United States to Nevada of the land claimed adversely 
until the contest should be decided. (Pp. 52, 53, 55.) 

Upon the receipt at the General Land Office of lists of 
State selections, the practice of office is shown to be as 
follows (p. 76): | 


When the lists are received they are handed to the 
bookkeepers for posting on the tract books. That is 
the first thing. After that they are returned to the 
pre-emption Fivisien, and in due course are taken up 
for examination as to conflicts, the right of the State to 
select the particular land, and all matters pertaining 
to that selection. If the selections were found to be 
free from adverse claims they were embraced in a 
clear list and submitted to the Commissioner and to 
the Secretary of the Interior for approval. If the 
list was approved it was returned to the division and 
a certified copy was made and transmitted, under the 
seal of the office, to the governor of the State, and a 
copy also sent to the local office of the district in 
which the land selected was situated. 


The effect of the annotation of the words “ mill site ” 
as stated was to suspend action upon the lots against 
which the entry was made until the adverse claim had 
been investigated or removed ; and so long as the entry 
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appeared and the contest remained undetermined those 
lots would remain uncertified to the State (pp. 77, 79, 83). 

Under the practice of the Land Office, the Nevada se- 
lection list 24 passed into the preémption division (Di- 
vision G) of the office for. examination and determination ; 
while the mill-site claim and appeal, November 19, 1883 4 
(p. 97), passed to the mineral division —— N) of the : ~ 
' office for a similar purpose. e 

The respective cases thus rested in the early part of 
1883. 

February 21, 1883, the Commissioner, after declining 
to reinstate the desert-land entry upon request of Mat- 
thiessen and Ward, says to them : 


The question of the validity of the State selection 
will be determined: in due course of action thereon 
by this office (p. 128). 


February 24, 1883, the Commissioner, in order to pre- 
vent separate action by either divisjon upoa the respective 
claims to the lands in controversy, directed that the mill- 
site case and the matter of the State selection of the same 
land should be considered in connection (pp. 86-7, 94, 
: 148). 
1 February 9, 1883, seve was filed in the General Land 
1 Office the appearance of Mr. E. C. Ford, of Washington, 
for the claimant of the lands in controversy, “as against 
the application of F’. O. Matthiessen and L. B. Ward for 
a mill site embracing a portion of said land,” and saying : 


I desire the usual time for the examination of the 
papers and the ss of argument (p. 157). 


te: 
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March 29, it was arranged that there should be delay 
for a time (pp. 87, 94). 

April 5, a protest and argument were filed in the Gen- 
eral Land Office in behalf of Matthiessen and Ward against 
the State selection of the land in controversy, and assert- 
ing their claim to the 5-acre mill site (pp. 58, 132-142). 

May 7, an answer to the foregoing by said Ford as at- 
torney for the appellant Williams, and recognizing the 
applicant for the mill site as claimants of record, was also 
filed in said office (pp. 72, 259, 290.) 

August 23, 1883, while the cases were supposed to be 
pending to be considered in connection as before stated, 
the Commissioner made the case of the application for the 
mill site special (p. 90, 94). 

Soon after the clerk having the matter in charge in the 
mineral division obtained the list, 24, and discovered that 
it had not been signed by the selecting officer of the State, 
whereupon it was sent back for signature; after its return 
and in December, 1883, the case was taken up, when it 


was discovered that the land in controversy had been cer- 


tified to the State on the 5th day of May, or about seven 
months previously (pp. 59, 95, 126, 202, 319, 320). 

After this discovery all further action in relation to the 
mill-site application and appeal ceased (pp. 96, 97). 

It appears from the evidence that list 24, while await- 
ing action'in connection with the mill-site case, was kept 
with certain “ school files” in unfastened cases standing 
in a hall of the preémption division, and that such papers 
were subject to examination and handling by attorneys or 
agents of parties claiming to be interested. The practice 
allows the attorney or agent to send in his card from the 
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attorney’s room designating the papers which he wishes 
to examine and to receive the temporary custody and con- 
trol of the papers so designated (pp. 54, 67, 77). 

Upon examining the papers to ascertain how it had hap- 
pened that the lots in conflict, including the lands of the 
mill-site claim, had been certified to the State as free from 
conflict, it was found that some person had managed to 
erase and destroy the pencil memoranda of “ mill site” 
upon the margin of list 24, so that when the clerks reached 
the matter of this State selection they found no reference 
upon it to the mill-site claim, or the conflict or adverse 
claim, and hence they proceeded to make out clear list 2 
approving the lands-to the State, and said clear list was 
formally, and in the ordinary course of routine business, 
and without inspection, signed by the Land Commissioner 
and by the Acting Secretary of the Interior and trans- 
mitted to the State of Nevada (pp. 57, 78, 203). 

A terse and instructive statement of the facts relating to 
this portion of the case is‘ presented in a letter from Com- 
missioner McFarland to Mr. Secretary Teller, which bears. 
date January 19, 1884, and is as follows (pp. 202-204): 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 19, 1884. 


Hon. H. M. TELLER, 
Secretary of the Interior : 
Sir: I have the honor to state that on May 5, 
1883, a list of lands: selected by the State of Nevada 
under the provisions of the act of Congress of June 
16, 1880, entitled “ An act to grant to the State of 
Nevada lands in lieu of the 16th and 36th sections in 
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‘said State (21 Stat., 277, 278), was approved by you 
upon my certificate ; that the tracts embraced therein 
had been duly examined and found to be subject to 
‘said selection and free from conflict. It has since 
been discovered that said list embraced certain tracts 
to which the right of selection had not been deter- 
mined by this office or Department at the date of such 
certification and approval, but material questions rel- 
ative thereto and involving the rights of adverse 
‘claimants were then pending before me in regular 

roceedings on — from a decision of the district 
and officers at Eureka, Nev. The certification 
‘and approval referred to were fraudulently obtained 
under the following circumstances : 

On May 19, 1879, Joseph T. Williams made des- 
ert-land entry No. 158 at the Eureka, Nev., land 
office, embracing, among other tracts, the S. 4 SE. } 
sec. 33 and the W. 4 sW4 sec. 34, T.8, R. 50. On 
May 20, 1882, Williams executed a written relin- 
quishment of said entry, which relinquishment was 
fled in the district land office June 9, 1882, and 
thereon the entry was canceled by Commissioner’s 
letter to the register and receiver, dated August 4, 
1882, received at the local office August 12, 1882. 

In October, 1882, the register and receiver trans- 
mitted to this office, with their regular monthly re- 
turns, a list purporting to be list No. 24 of selections 
by the State of Nevada under the act of Congress of 
June 16, 1880, which was certified by the register and 
receiver to have been filed September 2, 1882, their 
certificate bearing date September 16, 1882. 

This list was not signed by the selecting agent. 
‘On September 6, 1882, Messrs. Curtis & Burdett, as at- 
torneys for Messrs. F’.O. Matthiessen and L. B. Ward, 
filed in this office an application for the reinstatement 
of desert entry No. 158, together with a protest 
against so much of the aforementioned selection as 
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embraced the E. 4 SE. } sec. 33 and the W. 4 SW. 
+ sec. 34—3—<50, claiming to have derived an in- 
terest in said land by purchase from Williams through 
intermediate parties,and to have expended a large sum 


of money, to wit, more than $50,000, in erecting a 


stamp mill thereon. 

Qn January 8, 1883, Messrs. Matthiessen and 
Ward made application at the local office for a patent 
for a mill site on lands claimed by them within tracts. 
embraced in Williams’s original entry. The regis- 
ter and receiver rejected the application for the reason 
that the land applied for was included in a selection 
made by the State of Nevada in list No. 24, filed Sep-. 
tember 2, 1882. From this decision applicants on 
the same day appealed to this office. The applica- 
tion, appeal, and accompanying papets were trans- 
mitted by the register January 10, 1883, and were- 
received here January 18, 1883. 

On February 21, 1883, I denied the application 
for a reinstatement: of the desert-land entry, stating 
in reference to the accompanying protest that “the 

uestion of the validity of the State selection will be 
y nee et in due course of action thereon by this 
office.” (See Copp’s Land Owner, June 1, 1883, p. 
69.) After receipt by this office of notice of the mill- 
site claim adverse to the claim of State selection a 
note of the conflicting claim was made on list, No. 
24 by writing in pencil in the margin of said list, op-. 
posite the tracts in controversy, the words “ mill- 
site.” This is the customary method of denoting the. 
existence of a claim adverse to a State selection, and 
such note operates as a suspension of action upon the 
State selection until the adverse claim has been dis- 

of. eed 

In the present case this note of suspension was 
fraudulently erased: by some person unknown to me, 
and when list No. 24 was taken up for action and no. 
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note of adverse claim appeared thereon, owing to 
such erasure, all lands embraced in said list were, 
with other lands, included in different lists, certified 
and approved, as hereinbefore stated. 

I transmit herewith original list No. 24, which 
shows the erasure above ss ee to. While this list 
was before this office, and previous to certification 
and approval, it was subject to inspection and was in- 
spected by parties in interest. No person could have 
had any interest or motive in making such erasure 
except parties claiming under the State selection or 
their agents. That the erasure was made for the 
purpose of fraudulently obtaining favorable action 
upon said selection is the only conclusion that can be 
drawn from the facts and circumstances of this case. 

In December, 1823, the mill-site claim was called 
up for consideration and action in connection with 
the claim of State selection, when it was ascertained 
that the land had been approved to the State, as 
above set forth, and the discovery was made of the 
method by which such approval had been secured. 
Thereupon I telegraphed the governor of Nevada 
(under date of December 11, 1883), requesting him 
to return said list. The governor veplied, under date 
of December 5, 1883, that the register of the (State) 
land office, by the advice of the attorney-general, 
considers it his duty to patent the land referred to 
unless restrained by order of court. : 

On December 15, in response to departmental in- 


quiry, the governor telegraphed you that the land. 


referred to had been appplied for and contracted to 

J. T. Williams, but that patent had not been issued 

(ry the State). On December 18, the governor ad- 

ged a letter to you, declining ‘to return the ap- 

proved list, and stating that he saw no other course 

o— nat let a court of equity deterniine the right to 
e : | 


‘ 
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On December 29 I addressed a letter to Mr. George 
W. Merrill, State land agent for Nevada, who was 
then in Washington, requesting to be informed whether 
any communication had been received by him from 
the governor siuce the 1 8th of said month which would 
indicate a disposition to either return the list or re- 
linquish to the United States any title the State may 
have derived to the tracts of land in question through 
the approved list. Mr. Merrill replied, on Decem- 
ber 31, that nothing had been received from the 
governor since the 18th. 

Having exhausted every effort to obtain a. volun- 
tary relinquishment of the illegal certification, I re- 
spectfully: recommend that the Attorney-General be 
requested to cause the proper proceedings to be in-. 
stituted to obtain a judicial decree declaring said list 
null and void so far as the same embraces the E. 4 
SE. 4 sec. 33,:and the W. 4 SW. } sec. 34, T. 8 
N., R. 50 E., and that Joseph T. Williams, of Ne- 
vada, be joined as a party to such suit. * * * 


Upon the discovery, in December, of the improper cer- 
tification, the officers of the appellee sought to correct the 
wrong done, and on December 11 Commissioner McFar- 
land sent the following telegram (p. 293.) : 


[ Telegram. ] 


[Received at Carson, December 11, 2.30 p.m. Dated Wash- 
‘ jngton, D. C.,:11, 1883. ] 


Jo Governor of Nevada, Carson City, Nev.: 

East half southeast quarter section thirty-three, 
and west half southwest quarter section thirty-four, 
township eight: north, range fifty east, inadvertently 
approved May third, last, in clear list number three, 

ureka, Nevada, under two-million-acre grant. 
Please return approved list. 
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The request was responded to December 13th as fol- 


lows: 


The register of the land office, by advice of the 
attorney-general, declines to return the clear list, as 
requested by you. He considers it his legal duty to 
patent the land referred to by you unless restrained 


by the court. 
| J. W. ADAMS, 
Governor. 


(P. 295.) 
December 14 the Secretary of the Interior sent the fol- 
lowing telegram : 
Received < Carson Dec. 14, 493 p. m. Dated Washington, 
D. C. —— 14, 1883. ] 
To Governor of Nevada, Carson City, Nev.: 
Has land mentioned in dispatch of Commissioner, 
of 11th instant, been sold and deeded, or either? If 


so, to whom? Unless the list can be returned and 
corrected I desire to have proceedings commenced 


immediately to set aside the certification. 
H. M. TELLER, Secretary. 


(P. 295.) 


At this poine the appellant Williams appears above the 
surface and sends the following telegram from Washing- 
ton (p. 295): 

[Received at Carson December 14, 4.46 p.m. Dated Washington, 
December 14, 1883] 
To Governor Jewett W. Adams or W. M. Garrard : 


Have deed for my State land claim executed im- 
mediately. Give Harry Day money if he has not 
got it; will remit from Hot Creek. Don’t delay. 


Answer. 
Jos. T. WILLIAMS. 
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That the appellant: had full knowledge of the proceed- 
ings in the premises and was an active participant therein 
is clearly shown by this telegram. 

December 15, Secretary Teller telegraphs to C. S. Pre- 
ble, State register, Carson, Nev. (p. 307): 

Tract inadvertently certified while adverse claim 
was pending and undecided. Much embarrassment 
will result to Department if list be not returned as 
requested. 


On the same date he receives the following telegram 
(p. 296): ; 
Carson, NEv., December 15, 1883. 
To H. M. TELLER, Washington, D. C.: 

The land referred to is applied for and contracted 


toJ. T. W enna but no patent is yet issued. 
J. W. ADAMs, Governor. 


On December 16th the Governor telegraphs to Secre- 
tary Teller that “inquiry at Eureka discloses the fact that 
no adverse claim has ‘been filed on land described ; ” and 
asks, “ Why do you wish the list returned?” (P. 298.) 

December 31, 1883, Geo. W. Merrill, agent for the 
State of Nevada, wrote from Washington to.the governor 
of that State : 


The particular piece of land in controversey and 
embraced in the list in dispute was marked in pencil 
to be excluded from the approved list forwarded to 
Preble, but by some mistake, oversight, or inten- 
tional erasure on. the part of some one the tract. was 
included in the approved list. 

The cause of the intended exclusion was the fact 
that the New Philadelphia Company claimed it, and 
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ap appeal was pending before the Commissioner here, 
and of course it should not have been listed to the 
State until the pending controversey had been de- 
wed. 7 *.* 
(Pp. 298, 299.) 

Other communications in the premises appear (pp. 306— 
$10), but they do not essentially change or modify the 
foregoing. ° 

The application of Williams to the State of Nevada, 
dated May 20, 1882, for the purchase of the land errone- 
ously certified (160 acres of sections 33 and 34) appears 
(p. 312), and the contract dated February 2, 1884, and 
the substitute contract, dated November 25, 1885, be- 
tween Williams and the State, are set forth on pages 312, 
313, 316, and 317, respectively. 

Thus it appears by the record that the land covered by 
the mill-site application and appeal still awaiting action 
in the mineral division of the General Land Office, was, 
by: the wrongful erasure complained of, contracted to the 
appellant at a purchase price of $1.25 per acre, and is 
claimed to be held by him by virtue of such contract, so 

The practical question presented by this appeal is, 
whether this court must establish Williams, the appellant, 
in his position, or whether it will sustain the court below 
in rendering null and void, so far as Williams is. con- 
cerned, the proceedings and acts by which he has reached 
that position, and by which he maintains himself therein. 

It is respectfully submitted that, under the case pre- 
sented by the foregoing facts, the appellant can not ask to 
have his contention established without asking the judi- 
cial approval of fraudulent devices. 3 
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The United States has an interest in this controversy. 

First, in its relations to the public—to prevent impo- 
sition upon it by fraud. 

Second, because it would be entitled to $5 an acre for 
this mill site, and therefore it has a pecuniary interest as 
well as a moral interest in the controversy. 

Third, because it'is under obligation to the mill-site 
applicants to secure :to them their rights under the laws. 

If it is alleged by the other side that Matthiessen and 
Ward could claim under Williams’s deed in a contro- 
versy between them, the answer is that. that deed does 
not embrace all of the mill site, and also that Williams 
had given a prior deed to Campbell which embraced the 
whole of this mill site in question, as shown by Exhibit 
M, page 334, printed transcript of record. 

Besides, the United States has the right to vindicate the. 
honesty of its Departments, by its own Action, without 
casting that labor upon those who deal with it. 


L. 
Attitude of the State of Nevada. 


The State of Nevada refused to return the “Clear 
List,” which included: the 160 acres of land applied for 
by Williams, because it had made a contract. with Wil- 
liams and it did not ‘deem it proper to determine the 
question as against Williams in view of this contract. 
The State therefore took the position that it would give 
the patent to Williams unless the United States should 


PRPS 


EE ETE Ah Let RAT NE OL LOLA O ER ANH NOE OI BIO 4 


TRE PLDI RB om eae OLE ENE SNE IL RERG REE LEE SERN SS Rind Oe = . 7 : 
‘ SEINE TA h BAE PAB MESTY Yh ke IY Me a le BES RES Opi NB I Ne BE ARR NOS teal A EH . 
’ t ~ : ‘ 7 Nee efits tetas 
sa Sad SY Pea 
he eee 
(ET eee 


36 


take proceedings to have the matter determined in the 
courts in a proper controversy with Williams. The State 
took the position of being entirely indifferent in the con- 
troversy, leaving the question to be decided by the courts. 

The State of Nevada was entitled to have certified to it 
a certain number of acres of land, under the act of June 
16, 1880, and under its law the State of Nevada had 
usually asked to have lands certified where an application 
was made by some one under the act of May 5, 1873. 

In the present case Williams had applied to the State, 
under the act of 1873, that it make application to the 
United States for the certification of these 160 acres of 
land to the State, so that the State could sell it to him 
under the act of 1873, and the State at his request had 
made the application. It was of no interest to the State, 
because if this particular tract of 160 acres had not been 
granted to it, the State would have been entitled to another 
160 acres and would have received from some one else 
the same price therefor as was to be paid by Williams for 
this tract. 

The State of Nevada is waiting for the final disposition 
of this case. Ifthe determination of the circuit court as 
to the fraud and as to the imposition upon the United 
States Government he upheld, there can be no doubt as to 
what action the State of Nevada will take after the con- 
tract with Williams is canceled, as is prayed for and as is 
decreed in this action. The State of Nevada, as soon as it 
is free from this contract with Williams by the adjudica- 
tion of the court, will do what in right and justice it ought 
to do, and no one can suggest that it will do otherwise. 
Right and justice require the return of the “ Clear List” to 
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the United States Land Department for correction as soon 
as the contract with Williams is out of the way. The 
State of Nevada will undoubtedly take such action if the 
decision of the circuit court is affirmed. 


II. 


Appellant had no right to seek this land through a State 
selection. 


-The conveyance by appellant to the New Philadelphia 
Silver Mining Company was made July 26, 1879. 

Before Avril, 1880, expensive buildings had been con- 
structed upon the land by the purchaser. 

April 15, 1880 (Rec., p. 252), the Secretary of the In- 
terior decided that desert-land claims are not assignable. 

Previous to that date, and at the time of said convey- 
ance, it was the practice of the Land Office, well known 
to the public, to permit such assignments. 

Consequently it appears that the manenver of Williams 
to cancel the desert-land entry No. 158, and reacquire 
under a State selection the land that he had sold, was based 
upon a change made in the holding of the Interior De- 
partment between the dates of the conveyance and the re- 
linquishment. 

It will be remembered also, that the act of Congress 
(21 Stats., 287) granting the 2,000,000 acres to Nevada 
was not passed until June 16, 1880, at which date the 
grantees were in full possession and had constructed, 
within Williams’ daily observation, the extensive im- 
provements. 3 
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Section 2 of said act provides that : 


The lands herein granted shall be selected by the 
State authorities of said State from any unappro- 
priated non-mineral, public land in said State. * * * 


The Department Circular of October 26, 1880 (Rec., 
p. 205), says: 

The act requires the selection to be made from any 
unappropriated non-mineral public land in said State 
in quantities not less than the smallest legal subdi- 
vision. 


and also says: 


No selection is admissible upon any land to which 
a preémption or other valid claim shall be legally 
established, nor on any land which is or may be re- 
served from sale by any law of Congress or procla- 
mation of the President of the United States, nor 
upon any tract which is reserved or withdrawn from 
market for any purpose whatever excepting lands 
which have been withdrawn or returned by the sur- 
veyor-general as mineral in character. 


It would be clearly offensive to the moral sense to say 
that Williams could have seized, as preémptioner, home- 
steader, or settler, upon land conveyed, built upon, and 
occupied, as is shown in this case. It is equally offen- 
sive to say that he is entitled to acquire this land and the 
improvements thereon, as the applicant for, and the mov- 
ing party to procure, a State selection of the land for his 
benefit, under the existing circumstances. So far as the 
appellant is concerned, the land was neither unappropri- 
ated land nor public land. 
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Neither was the fact otherwise as to the Siate. It will 
also be kept in mind that the land in controversy was, 
from May 19, 1879, until August, 188: appropriated 
land under the desert-land entry. 

It is respectfully submitted, as the gras der the 
2,000,000-acre act is in terms a grant in p. | 
land held under a desert-land entry, and occu. ¢ incr 
a claim of ownership, and having upon it a quartz mill 
characterizing it as a:mill site, does not constructively, or 
upon the happening sd any subsequent occurrence, pass to 
the State. 

The purchasers fre Williams are plainly his equitable 
successors as to the rights of occupation and preference 
recognized by law as inhering in those settling upon and 
improving unsurveyed lands. 

In seeking to acquire the land under the State location, 
Williams attacks the: preferential rights of the original 
settler and his successors, and his action is antagonistic to 
the principle stated in: Lamb v. Davenport, 18 Wall., 307, 
(314); Atherton v. Fowler, 96 U.S., 513 (518, 519); 
Nickals vy. Winn, 17 Nev., 188; and Rector v. Gibbon, 
111 U. S., 276 (284—87)—that it is in accordance with the 
policy of Congress and with the decisions of the courts to 
protect early settlers and improvers of the public lands, 
and give them the right of preference in purchase and 
priority of privilege in securing title when the time ar- 
rives that title can be obtained. 
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As ' - sere mill site, the occupants held the rights of 
possession ond acquirement of title which could not be taken 
v thom io Shout their consent. 


‘Shou the desert-land entry was canceled Matthiessen 
‘ard were in possession and with a quartz mill 
erected on the premises, and were clothed with all rights 
and privileges recognized by law as pertaining to such oc- 
cupation and improvement. 

It is asserted with great confidence that such possession 
and the existence of the quartz mill there, vested them 
upon the instant of.the cancellation, with the initiatory 
rights of retaining possession and of taking the statutory 
steps at their reasonable convenience to receive a patent 
for five acres of the land as a mill site ; and that beyond 
question, as to such five acres, the right of State selection 
never existed. 

The statutory authority for acquiring a mill site is set 
forth in Regulation 71 of the Interior Department (Rec. 
p- 188) as follows : 


MILL SITES. 


71. Section 2337 provides that “ where non-min- 
eral land not contiguous to the vein or lode is used 
or occupied by the proprietor of such vein or lode 
for mining or milling purposes, such nonadjacent 
surface ground may be embraced and included in an 
application for a patent for such vein or lode, and 
the same may be patented therewith, subject to the 
same preliminary requirements as to survey and notice 
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- as are applicable to veins or lodes; but no location 
hereafter made of such nonadjacent land shall exceed 
five acres, and payment for thesame must be made at 
thesame rate as fixed by this chapter for the superficies 
of the lode. The owner of a quartz mill or reduc- 
tion works, not owning a mine in connection there- 
with, may also receive a patent for his mill site, as 
provided i in this section.” 


The regulations also provide: 


In making thé entry no separate receipt or certifi- 
cate need be issued for the mill site, but the whole area 
of both lode and mill site will be embraced in one 
entry, the price being five dollars for each acre and 
| fractional part of an acre embraced by such lode and 
mill-site sar 

74. In case the owner of a quartz mill or reduc- 
tion works is not the owner or claimant of a vein or 
: lode the law permits him to make application there- 
BS for in the same manner prescribed herein for mining 
claims, and after:due notice and proceedings, in the 
absence of a valid adverse filing, to-enter and receive 
a patent for his mill site at said price per acre. 

75. * * * The law expressly limits the 
mill-site locations made from and after its passage to 
five acres. 


Under this legal authorization the occupants of the 
property, January 8, 1883, duly made and filed in the 
local land office their application for a patent for 5 
acres of the land covered by and surrounding their quartz 
mill, 

This application was rejected by the register and re- 
ceiver upon the ground that the land was contained in 
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State selection, list 24. Appeal was duly taken from this 
decision to the Commissioner of the General Land Office 
January 10, and the papers were received by him Janu- 
ary 18. The conflict. produced by this application and ap- 
peal was noted in pencil on list 24 (as is more fully shown 
by the preceding statement of facts), and the mill-site 
application rested in Division N, and list 24 in Division 
G until after the erasure complained of. 

The practice of the Land Office as to appeals as now 
formulated in Rule 43 (see vol. 4, Land Decisions, p. 35) 
is as follows: 

Appeals from the final action or decisions of reg- 
isters and receivers lie in every case to the Commis- 
sioner of the General Land Office. (Revised Statutes, 
sections 453, 2478.) 

It therefore appears that under the law of the land and 
under the practice of the Department of the Government 
the mill site applicants were authorized and regular. 

It is clearly the duty of the United States to remove 
the injurious consequences to which the applicants, with- 
out fault of their own, have become subjected by the oc- 
curring of the erasure in the Governmental department. 
It is for the officers of the Department and not for the 
courts to determine the rights of the applicants under the 
appeal, and it is the duty of the United States to see to it 
that these applicants are not defrauded of their hearing 
and of a decision of their appeal, by frauds perpetrated, or 


by accidents which are permitted to happen in its De- . 


partments. 
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IV. 


Assuming that a State may be sued by the United States 
without its consent, and that Nevada might have been made 
a party defendant in: some form of action, it is not a neces- 
sary party in this suit to relieve the proceedings of a De- 
partment of the Government from the effects of a fraud in 
which the State had no part. 

Although the State might have been made aparty in 
some form of suit or proceeding to remove the effect of 
the erroneous certification, it yet remains true that in the 
case at bar the United States has the right to bring this 
suit against Williams, and the court has jurisdiction to 
determine his rights in the premises. 

The relief prayed for against Williams is not needed 
as against the State, The State is free from blame, and 
the United States is to be justified in relying upon her 
performing her duty when relieved from the claims of 
Williams, without: coupling the sovereignty with an 
accused individual and asking a judgment to compel the 
State to perform that duty. 

The State is not the real party in interest. There is no 
suggestion that the State sought this land for any use or 
any specific or general purposes of its own. | 

Williams was the moving party ; his application induced 
the State toact. - 

The State made the selection in his interest; it was sim- 
ply the conduit through which the title was to pass. The 
whole proceeding was simply a means of transferring the 
land from the United States to Williams. 
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State selection, list 24. Appeal was duly taken from this 
decision to the Commissioner of the General Land Office 
January 10, and the papers were received by him Janu- 
ary 18. The conflict. produced by this application and ap- + 
peal was noted in pencil on list 24 (as is more fully shown 
by the preceding statement of facts), and the mill-site 
application rested in Division N, and list 24 in Division 
G until after the erasure complained of. } 
The practice of the Land Office as to appeals as now ( 
formulated in Rule 43 (see vol. 4, Land Decisions, p. 35) | 
is as follows: : 
Appeals from the final action or decisions of reg- 
isters and receivers lie in every case to the Commis- 
sioner of the General Land Office. (Revised Statutes, 
sections 453, 2478.) | | 
It therefore appears that under the law of the land and . 
under the practice of the Department of the Government he 
the mill site applicants were authorized and regular. 
It is clearly the duty of the United States to remove 
the injurious consequences to which the applicants, with- 
out fault of their own, have become subjected by the oc- 
curring of the erasure in the Governmental department. 
It is for the officers of the Department and not forthe — 
courts to determine the rights of the applicants under the 
appeal, and it is the duty of the United States to see to it 
that these applicants are not defrauded of their hearing 
and of a decision of their appeal, by frauds perpetrated, or 
by accidents which are permitted to happen in its De- . 
partments. | 
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IV. 


Assuming that a State may be sued by the United States 
without its consent, and that Nevada might have been made 
a party defendant in some form of action, it is not a neces- 
sary party in this suit to relieve the proceedings of a De- 
partment of the Government from the effects of a fraud in 
which the State had no part. 

Although the State might have been made aparty in 
some form of suit ‘or proceeding to remove the effect of 
the erroneous certification, it yet remains true that in the 
case at bar the United States has the right to bring this 
suit against Williams, and the court has jurisdiction to 
determine his rights in the premises. 

The relief prayed for against Williams is not needed 
as against the State. The State is free from blame, and 
the United States is to be justified in relying upon her 
performing her duty when relieved from the claims of 
Williams, without coupling the sovereignty with an 
accused individual and asking a judgment to compel the 
State to perform that duty. 

The State is not the real party in interest. There is no 
suggestion that the State sought this land for any use or 
any specific or general purposes of its own. — 

Williams was the moving party ; his application induced 
the State to act. 

The State made the selection in his interest; it was sim- 
ply the conduit through which the title was to pass. The 
whole proceeding was simply a means of transferring the 
land from the United States to Williams. 
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At the point of the discovery of the wrong Williams 
telegraphs to the Governor: “ Have deed for my State 
dand claim executed immediately.” * * * “Don’t 
delay.” 

The State declines, in the interest of Williams, to re- 
turn the false certification. He obtains and holds the 
contract, and seeks a full title; Williams is the beginning 
and the end of the entire proceeding. 

It is presumptuous for him now to attempt to use the 
‘State as a shield between himself and the United States. 

Admitting that the certification made secured to Wil- 
liams the same rights and privileges he would have ac- 
quired had a patent been executed and delivered under 
restrictions and circumstances similar to those surround- 
ing the certification, still the injured party may disregard 
the intermediary and proceed directly to the principal. 

It is the right and duty of the United States to initiate 
and prosecute a suit “ of a civil nature and of equitable 
cognizance” to render null and void any grant or con- 
veyance issued by the United States and procured by 
fraud, or issued unadvisedly or by mistake, or where the 
officer has no authority to make the same, or where an- 
-other party has a higher equity and should have received 
the conveyance. 

And it has this authority not only where it has a pecu- 
niary interest, in the remedy sought, but also when it is 
under obligation to a party who will be benefited by an 
action sustained for his use, and also where it appears 
that any obligation exists on the part of the United States 
‘to the public or to any individual. 
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It is now settled law that the United States has the right to- 
initiate and maintain a suit of the nature of the one at 
bar. 7 


In the case of the United States v. San Jacinto Tin Co., 
125 U.S., 279, the doctrine is clearly stated: 


If the United States in any particular case has a 
just cause for calling upon the judiciary of the 
country in any of its courts, for relief by setting aside 
or annulling’ any of its contracts, its obligations, 
or its most solemn instruments, the question of the 
appeal to the judicial tribunals of the country must 
primarily be decided by the Attorney-General of the 
United States. That such a power should exist 
somewhere, and that the United States should not be 
more helpless in relieving itself from frauds, im- 
postures, and deceptions than private individuals, 
is hardly open to argument. 

The Constitution itself declares ‘that the judicial 
power shall extend to all cases to which the United. 
States shall be a party, and that this means mainly 
where it is a party plaintiff is a necessary result of 
the well established proposition that it can not be 
sued in any court without its consent. * * * 
The attorneys of the United States in every judicial 
district are officers of this character, and they are by 
statute under the immediate supervision and control 
of the Attorney-General. How, then, can it be ar- 
gued that if the United States has been deceived, | 
trapped or defrauded into the making, under the 
forms of law, of an instrument which injuriously 
affects its rights of property, or other rights, it can 
not bring a suit to avoid the effect of such instrument, 
thus fraudulently obtained without a special act of 
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Congress in each case, or without some special au- 
thority applicable to this class of cases, while all other 
just grounds of suing in a court of justice conced- 
edly belong to the Department of Justice, and are 
in use every day ? 

The reasoning in the above case and the authorities 
cited therein show that the United States has a right to 
bring such an action as this, because it is an action by 
the Government to prevent the use ofits grant where the 
grant has been obtained by fraud of the defendant and by 
the mistake of the officers of the Government. In the 
present case the United States owes a duty to the public to 
prevent frauds upon it from being successful. It also 
owes a duty to the applicant for the mill site and the 
owners of the improvements thereon. It also has material 
interests of its own, because of the money to which it would 
be entitled if it granted the mill-site application. _ 

The authority of the Attorney-General to initiate and 
maintain a suit of this nature is declared in United States 
v. Beebe, 127 U.S. R., 338 (342), in which the court say : 


The authority of the Attorney-General under the 
Constitution and laws of the United States to insti- 
tute a suit in the name of the United States to setaside 
a patent alleged to have been obtained by fraud or 
other mistake, whenever denied by a — pleading 
before this court, has been uniformly maintained. 
States can properly proceed by bill in equity to have a 
And it may now be accepted as settled that the United 
judicial decree of nullity and an order of cancellation 
of a issued in mistake or obtained by fraud where 
the Government has a direct interest or 1s under an ob- 
ligation respecting the relief invoked. 
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And the same dcctrine is stated in In re N agle (135 
_U. 8. R.) by the court (pp. 66-71) and is assented to in the 
dissenting opinion (pp. 85, 86). 

The case of the United States vs. Bell Telephone Company, 
(128 U.S., 315) involving interests of very great impor- 
tance, and decided upon very elaborate argument, in itself, 
and in the cases cited and approved in the opinion an- 
nounced, establishes so clearly the right of the appellee to 
maintain a suit of the nature of the one at bar that fur- 
ther or renewed argument upon that point is scarcely per- 


missible. 


After commenting on the English cases bearing upon 
the question, the court say (pp. 364-368.) : 
This subject has been frequently discussed in this 
court, and the principles necessary to its decision have 
been well established. The case of United States v. 
Stone, (2 Wall., 525) was a bill in chancery brought 
the United States, in the circuit court for the 
district of Kansas, to set aside a patent issued by the 
Government to Stone, the defendant. The question 
of the jurisdiction of the court to entertain such a 
bill, which was denied by counsel for Stone, was dis- 
cussed at considerable length in their brief, and in the 
—— of counsel for the United States the lan- 
uage of Chief Justice Kent, in Jackson v. Lawton, 
10 Johns, 24) was cited to the following effect: “The 
English practice of suing out a scire facias by the 
first patentee may have grown out of the rights of 
the prerogative, and it ceases to be applicable with 
In addition to the remedy by scire facias, etc., 
there is another by bill in the equity side of the court 
of chancery... Such a bill was sustained in the case of 
‘The Attorney General v. Vernon, (1 Vernon, 277) to 
set aside letters patent obtained by fraud, and they 
were set es by a decree.” 
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This extract from the brief of counsel in theStone 
case is cited to show that the attention of the court 
was turned to this question, and the language of the 
opinion as delivered by Mr. Justice Grier, expresses 
in sententious terms the result arrived at by this 
court in regard to this entire question. It is as fol- 
lows : “A patent’ is the highest evidence of title, and 
is conclusive as against the Government, and all claim- 
ing under junior patents or titles, until it is set aside 
or annulled by some judicial tribunal. In England 
this was originally done by scire facius, but a bill in 
chancery is found a more convenient remedy. Nor 
is fraud in the patentee the only ground upon which 
a bill will be sustained. Patents are sometimes is- 
sued unadvisedly or by mistake, where the officer has 
no authority in law to grant them, or where another 
party has a higher equity and should have received 
the patent. In such cases courts of law will pro- 
nounce them void. Thepatent is but evidence of a 
grant, and the officer who issues it acts ministerially 
and not judicially. If he issues a patent for land 
reserved from sale by law, such patent is void for 
want of authority. But one officer of the Land 
Office is not competent to cancel or annul the act of 
his predecessor. That is a judicial act and requires 
the judgment of acourt. It is contended here by the 
counsel of the United States that the land for which 
a patent was granted to the appellant was reserved 
from sale for the use of the Government and, con- 
sequently, that the patent is void. And although no 
fraud is charged in the bill, we have no doubt that 
such a proceeding in chancery is the proper remedy 
and that if the allegations of the bill are supported, 
the decree of the court below canceling the patent 
should be affirmed (p. 535).” 

We cite thus fully from this case because it is the 
first one in which the questions now before us were 
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fully onuibieaid and clearly decided. In the previous 
case of United States vs. Hughes (11 How., 552) the — 
same question. came before the court on demurrer. 
The court held that the demurrer must be overruled, 
saying that it can not “ be conceived why the Govern- 
ment should stand on a different fuoting from any other 
proprietor.” The case afterwards came again before 
this court, and is reported in 4 Wall, 232, later than 
the Stone case.: The court then said: “ It was the plain 
duty of the United States to seek to vacate and annul 
the instrument to the end that their previous engage- 
ment might be fulfilled by the transfer of a clear title, 
the only one intended for the purchaser by the act of 
Congress.” ieee States v. Hughes, 4 Wall., 232, - 
236. 

t the case of Moore v. Robbins (96 U.S. R., 530, 
533) this court said, in a suit between private citizens, 
and speaking of the issue of patents by the Govern- 
ment: “If fraud, mistake, error, or wrong has been 
done, the courts of justice present the only remedy. 
These courts aire as open to the United States to sue 
for the cancellation of the deed or~reconveyance of 
the lands as to individuals, and if the Government 
is the party injured this is the proper course.’ 

In Moffat v. United States(112 U.S. R., 24) a decree 
of the circuit court setting aside a patent as having 
been obtained by fraud was affirmed, and the same 
doctrine was reasserted in United States v. Minor 
(114 U.S. R., 233). Still later, in the case of Colorado 
Coal and Iron Co. v. United States (123 U.S. R., 307), 
the right of the court, by a proceeding in equity at 
the instance of the Attorney-General and in the name 
of the United States, to set aside a patent for land 
was fully recognized, and the language used in the 
case of United States v. Minor, supra, was cited to the 
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following effect: “Where the patent is the result of 
nothing but fraud and perjury, it is enough to hold 
that it conveys the legal title, and it would be going 
quite too far to say that it can not be assailed by a 
proceeding in equity and set aside as void if the 
fraud is proved and there are no innocent holders 
for value” (p. 243). 

The whole question was reviewed at great length 
by this court at its last term in the case of United 
States v. San Jacinto Tin Company (125 U.S., 273), 
when all the cases above mentioned, and others, were 
cited and commented upon. The matter is thus 
summed up in the opinion of the court: “ But we 
are of opinion that since the right of the Government 
of the United States to institute such a suit depends 
upon the same general principles which would au- 
thorize a private citizen to apply to a court of justice 
for relief against an instrument obtained from him 
by fraud or deceit, or any of those other practices 
which are admitted to justify a court in granting re- 
lief, the Government must show that, like the pri- 
vate individual, it has such an interest in the relief 
sought as entitled it to move in the matter. If it 
be a question of property, a case must be made in 
which the court can afford a remedy in regard to 
that property ; if. it be a question of fraud, which 


would render the instrument void, the fraud must — 


operate to the pegeres of the United States ; and if 
it is apparent that the suit is brought for the benefit of 
some third party, and that the United States has no 
pecuniary interest in the remedy sought, and is under 
no obligation to the y who will be benefited to 
sustain an action for his use; in short, if there does 
not appear any obligations on the part of the United 
States to the public, or to any individual, or any in- 
terest of its own, it can no more sustain such an 
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action than any private person could under similar 
circumstances ” (pp. 285, 286). 

This language is construed by counsel for the ap- 
pellee in this case to limit the relief granted at the 
instance of the United States. to cases in which it has 
a direct pecuniary interest. But it is not susceptible 
of such construction. It was evidently in the mind 
of the court thatthe case before it was one where the 
property right to the land in controversy was the 
matter of importance, but it was careful to say that 
the cases in which the instrumentality of the court 
can not thus be: used are those where the United 
States has no pecuniary interest in the remedy sought, 
and is also under: no obligation to the party who will 
be benefited to sustain an action for his use, and also 
where it does not appear that any obligation existed 
on the part of the United States to the public or to 
any individual. The essence of the right of the 
United States to interfere in the present case is its 
obligation to protect the public from the monopoly 
of the patent which was procured by fraud, and it 
would be difficult to find language more aptly used 
to include this in the class of cases which are not ex- 
cluded from the jurisdiction of the court by want of 
interest in the Government of the United States. 

It is insisted that these decisions have reference 
exclusively to patents for land, and that they are not 
applicable to patents for inventions and discoveries. 
The argument very largely urged for that view is the 
one just stated, that in the cases which had reference 
to patents for land the pecuniary interest of the 
United States was the foundation of the jurisdiction. 
This, however, is repelled by the language just cited, 
and by the fact that in more than one of the cases, nota- 
bly in United States v. Hughes, supra, the right of the 
Government to sustain the suit was based upon its 


Company, 128 U.8., 673 (676), declares that 
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legal or moral obligation to give a good title to an- 
i party who had a prior and a better claim to the 
land, but whose right was obstructed by the patent 
issued by the United States. 


The later case of United States v. Iron Silver Mining 


The Government has the same right to demand 
the cancellation of theconveyances of the United 
States when obtained by false and fraudulent represen- 
tations as a private individual when a conveyance of 
his lands is obtained in like manner. In this respect 
the United States, as a landed proprietor, stand upon 
the same footing with a private citizen. 


It is respectfully submitted that the decree of the cir- 


cuit court should be affirmed. 


A. X. PARKER, 
Assistant Attorney-General. 
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APPENDIX. 


BRIEF SUBMITTED BY MESSRS. ABBETT & FULLER 
= BEEALY OF THE APPLICANTS FOR THE “MILL 


THE SUPREME COURT OF THE UNITED STATES. 


v8. 


JOSEPH T. Witrass, APPELLANT, 7 
THE UNITED Danie, APPELLEE. 


This is a suit in equity, brought by the United States 
inst Joseph T. Williams in the circuit court of the 
United States, ninth circuit and district of Nevada. 

This suit is brought by direction of the Attorney-Gen- 
eral, as appears by the bill of complaint (p. 1 printed 
transcript of record) and by the amended bill of complaint 

28). 
° The statement of facts will be found in the brief of the 
Attorney-General. 


POINTS. 
I. 


The State of Nevada refused to return the “ clear list,” 

which included the 160 acres of land applied for by Wil- 
liams, because it had made a contract with Williams, and 

it did not deem it proper to determine the question as 
against Williams, in view of this contract. The State, 
53 
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. therefore, took the position that it would give a patent. to 
Williams, unless the United States should take pro- 
ceedings to have the matter determined in the courts in 
a proper controversy with Williams. The State took the 
= of being entirely indifferent in the controversy, 
eaving the question to be decided in the courts. 

The State of Nevada was entitled to have certified to it 
a certain number of acres of land under the act of June 
16, 1880, and under its laws the State of Nevada periodi- 
cally asked to have lands certified where an application 
was made by some one under the act of May 5, 1873. 

In the present case Williams had applied to the State, 
under the act of 1873, asking it to make application to 
the United States for the certification of these 160 acres 
of land to the State, so that the State could sell it to him 
under the act of 1873, and the State at his request had 
made the application. It was of no interest to the State, 
because, if this particular tract of 160 acres had not been 
granted to it the State would have been entitled to another 
160 acres and would have received from some one else the 
same price therefor as was to be paid by Williams for this 
tract. | 

The State of Nevada is waiting for the final disposition 
of this case. If the determination of the circuit court as 
to the fraud and as to the imposition upon the United 
States Government is upheld, there can be no doubt as to 
what action the State of Nevada will take after the con- 
tract with Williams is canceled, as is prayed for and as is 
decreed in this action. The State of Nevada, as soon as 
it is free from this contract with Wiiliams by the adjudi- 
cation of the court, will do what in right and justice it 
ought to do, and no one can suggest that it will do other- 
wise. Right and justice require the return of the “ clear 


list” to the United States Land Department for correc- . 


tion as soon asthe contract with Williams is out of the 
way. The State of Nevada will undoubtedly take such 
action if the decision of the circuit court is affirmed. 
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II. 


The United States has an interest in this controversy. 

First. In its relation to the public, to prevent imposi- 
tion upon it by fraud. 

Second. Because it would be entitled to $5 an acre for 
this mill site, and, therefore, it has a pecuniary interest 
as well as a moral interest in the controversy. 

Third. Because there is no other legal or equitable 
mode of obtaining relief than the one adopted in this case. 

If it is alleged by the other side that Matthiessen and 
Ward could claim under Williams’s deed in a controversy 
between them, the answer is that deed does not embrace 
all of. the mill site, and also that Williams had given a 
prior deed to Campbell, which embraced the whole of this 
mill site in question, as shown by Exhibit M, page 334, 
printed transcript of record. - 


III. 


The defendant in this case contends that the United 
States has no jurisdiction so as to enable it to bring this 
action. ie 

This action is in substance a judicial proceeding by the 
United States to prevent the defendant from acquiring a 
title to land through the State of Nevada by proceedings 
which the United States claim were void, either through 
mistake or by the fraud of the defendant. 

It is contended by the defendant that if any suit could 
have been brought it ought to have been one against the 
State of Nevada to cancel the certification of the lands, as 
the State itself was interested in the entire certification, 
not only of the lands in question but of other lands men- 
tioned in the “ Clear list.” 

The answer to the above contention is : 

I. That the United States has the right to attack as 
against the defendant any proceeding under which he 
would obtain title through fraud against the United 
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States ; that the United States has the same right that an 
individual would have to attack fraud and prevent any 
one benefiting thereby. 

II. That while the certification was to the State, the 
certification was based upon the application of the de- 
fendant, whose fraud, we claim, can be successfully attacked 
by the United States. The action of the State of Nevada 
was for the purpose of vesting the title in the defendant 
under a contract between him and the State. The real 
party in interest, therefore, was the defendant and not the 
State of Nevada. 

III. That if the defendant can not be attacked in this 
way there is grave doubt as to whether there is any mode 
by which such fraud can be successfully attacked by the 
United States, because it is a grave question whether the 
United States Government can sue a State for the purpose 
of canceling this portion of the “clear list” in which the 
defendant is interested ; these doubts arise under the pro- 
visions of the Constitution of the United States as to the 
—_ of the United States to sue a State in such a case as 

is. 

IV. That the State of Nevada would have the power, 
with the permission of the court, to intervene in a suit of 
the United States against the defendant so as to support 
the validity of the certification and oppose the attempt of 
the United States to have it declared void as against the 
defendant, who claims under a contract with the State of 
Nevada. This intervention, where the State is not a 
party defendant, is in the discretion of the State, and 
without such action the State is not heard. 

V. That the United States was a necessary party plain- 
tiff in this proceeding. 


IV. 


The United States has a right to attack, as against the 
defendant, any proceeding under which he would obtain 
title through fraud against the United States, the same as 
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an individual would have a right to attack fraud which 
affected his rights. 

In the case of The United States v. San Jacinto Tin 
Company (125 U. S. R., 279) the doctrine is clearly stated. 


If the United States in any particular case has a 
just cause for calling upon the judiciary of the coun- 
try in any of its courts for relief by setting aside or 
annulling any of -its contracts, its obligations, or its 
most solemn instruments, the question of the appeal 
to the judicial tribunals of the country must primar- 
ily be decided by the Attorney-General of the United 
‘States. That such a power should exist somewhere, 
and that the United States should not be more help- 
less in relieving itself from frauds, impostures, and 
deceptions than private individuals is hardly open to 
argument. The Constitution itself. declares that the 
judicial power shall extend to all cases to which the 
United States shall be a party, and that this means 
mainly where it isa party plaintiff is a necessary 
result of the well-established proposition that it can 
not be sued in any court without its consent. * * * 

The attorneys of the United States in every judi- 
cial district are officers of this character and they are 
by statute under the immediate supervision and con- 
trol of the Attorney-General. How, then, can it be 
argued that if the United States has been deceived, 
trapped, or defrauded into the making, under the 
forms of law, of an instrument which injuriously af- 
fects its rights of property, or other rights, it can not 
bring a suit to avoid the effect of such instrument, 
thus fraudulently obtained, without a special act of 
Congress in each case or without some special author- 
ity applicable to ‘this class of cases, while all other 
just grounds of suing in a court of justice concededly 
belong to the Department of Justice, and are in use 
every day ? 
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At page 282 the court further says : 


If fraud, mistake, error, or wrong has been done 
the courts of justice present the only remedy. These 
courts are open to the United States to sue for the 
cancellation of the deed or reconveyance of the land 
as to individuals; and if the Government is the 
party injured this is the proper course. 

At page 284 the court also says: 


Where the patent is the result of nothing but 
fraud and perjury it is enough to hold that it con- 
veys the legal title, and it would be going quite too 
far to say that it can not be assailed by a proceedin 
in equity and set aside as void, if the fraud is aaeed 
and there are no innocent holders for value. 

And at pages 284 and 285 the court also says: 


We do not think, therefore, that it can be success- 
fully denied that there exists in the Attorney-Gen- 
eral, as the head of the Department of Justice, the 
right to institute, in the name of the United States, 
a suit to abrugate, annul, or set aside a patent for 
land which has been issued by the Government in a 
case where such an instrument, if permitted to stand, 
would work serious injury to the United States and 
prejudice its interests, and where it has been obtained 
by fraud, imposture, or mistake. 

And at page 285 the court says: 

But we are of opinion that since the right of the 
Government of the United States to institute such a 
suit depends upon the same general principles which 
would authorize a private citizen to apply to a court 
of justice for relief against an instrument obtained 
from him by fraud or deceit, or any of those other 


practices which are admitted to justify a court in. 


granting relief, the Government must show that, 
like the private individual, it has such an interest in 
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the relief sought as to entitle it to move in the matter. 
If it be a question of property, a case must be made 
in which the court can afford a remedy in regard to 
that property; if it be a question of fraud, which 
would render the instrument void, the fraud must 
operate to the prejudice of the United States; and 
if it is apparent that the suit is brought for the 
benefit of some third party, and that the United 
States has no pecuniary interest in the remedy sought 
and is under no. obligation to the party who will be 
benefited to sustain an action for his use; in short 

- If there does not appear any obligation on the part of 
the United States to the public, or to any individual, or 
any interest of its own, it can no more sustain such 
an action than any private person could under simi- 
lar circumstances. 


The reasoning in the above case and the authorities 
cited therein show that the United States has a right to 
bring such an action as this, because it is an action by the 
Government to prevent the use of its grant where the 
grant has been obtained by fraud of the defendant and by 
the mistake of the officers of the Government. In the pres- 
ent case the United Staces owes a duty to.tlie public to pre- 
vent frauds upon it from being successful. It also owes a 
duty to the applicant for the mill site and the owners of 
the improvements thereon. It also has material interests 
of its own, because of the money to which it would be 
entitled if it granted the mill-site application. 


V. 


While the certification of the land in question was to 
the State, it was based upon the application of the defend- 
ant, whose fraud, we claim, can be successfully attacked 
by the United States. The action of the State of Nevada 
was for the purpose of vesting the title in the defendant, 
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under a contract between him and the State. Therefore, 


‘the real party in interest was the defendant, and not the 
State of Nevada. 


The evidence in this case shows that the State of Ne- 
vada was moved to ask that these lands be certified to it 
because the defendant desired to acquire them. The real 
party, therefore, so far as regards the lands in question in 
this suit was the defendant, who alone was to be benefited 
by this certification, which was brought about by his fraud. 


The whole scope of the scheme was as follows: 


The defendant asked the State of Nevada to apply to the 
United States Government to have the land certified, so 
that he could purchase it from the State. The State, ac- 


‘cording to custom and its statutes, asked for such certifi- 
-cation. The United States Government certified it to the 


State to enable it to sell the land to the defendant. The 
defendant made a contract with the Stateby which he was 


to get the land. His fraudulent action brought about the | 
-certification of the land to the State, when otherwise the 


United States would not have made such certification. It 
was imposed upon by the fraud of the defendant. 
Whether the United States can or can not attack the 


‘State directly, will any one claim that it is powerless to 
-attack the defendant and prevent him from reaping the 


fruits of his fraud? He is the real party ir interest. The 


‘State of Nevada was simply one of the instruments which 
he proposed to use to render his fraud successful. 


VI. 
That if the defendant can not be attacked in this way 


‘there is grave doubt as to the mode by which the fraud 
-can be successfully attacked by the United States, because 


it is a grave au whether the United States Govern- 
ment can, under the Constitution, sue a State for the pur- 


pose of canceling such a grant as is effected by the oper- 
-ation of the “clear list.” 3 
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If the defendant can not be attacked in this way is. 


there any remedy? If this had been a grant made di- 
rectly to the defendant there is a long line of cases which 
hold that such an action is proper, and it is no longer an 
open question as to the power of the United States to at- 
tack its grant in a court of justice when it has been ob- 
tained by fraud. The different questions arising in such 
cases will be found in the following decisions : 


United States v. Minor (114 U.S., 233). 

Mullen v. United states (118 U.S., 271). 

United States v. San Jacinto Tin Co. (121 U.S., 
273). | 

Maxwell Land Grant Case (121 U. S., 325). 

Colorado Coal Co. v. United States (123 U.S., 307). 

United States v. Bebee (127 U. S., 338). 


In this case the conveyance is to come through the State 
ot Nevada. If the State of Nevada can not be sued by 
the United States to cancel this grant, or there is no case 


against the State which could be maintained (because the - 


State was an entirely innocent party and would have been 
entitled to the certification any way), then the defendant’s 
fraud must be successful unless this suit can be maintained. 
There was pending before the United States at the time 
the certification was made an application for five acres of 
the land in question as a mill site. The defendant knew 
this at the time. By the erasure in the record of the 
memorandum of this application the certification passed 
the grant of the land in question to the State of Nevada. 
The question between the United States and the State 
of Nevada is left to the two sovereignties to determine by 
their own action. The Constitution of the United States, 
it is submitted, did not contemplate a condition of things 
in which the judicial power of the Government was to be 
invoked by the United States to compel a State to vacate 
a grant made to it. It was believed to be safe to intrust 


i 
1 
j 
1 
i 
i] 
i] 


Son seed ee egee 


62 


the proper action in such a case, to the honesty and fair- 
ness of the sovereign State. The unseemly contest be- 
tween the two sovereignties by direct action of the one 
against the other, seems to have been purposely unprovided 
for in the grant of powers to the United States by the 
Constitution. | 

The grant of judicial power to the United States by 
the Constitution is contained in Article III of the Con- 
stitution. Section 2 of that article says: | ! 


The judicial power shal] extend to all cases in law 
and equity arising under this Constitution, the laws 
of the United States, and treaties made, or which 
shall be made, under their authority ; to all cases 
affecting ambassadors, other public ministers and 
consuls ; to all cases of admiralty and maritime juris- 
diction ; to controversies to which the United States 
shall be a party; to controversies between two or 
more States ; between a State and citizens of another 
State; between citizens of different States; between 
citizens of the same State claiming lands under 
grants of different States, and between a State, or the 
citizens thereof, and foreign states, citizens or sub- 
jects. . 

This section, so far as the States are concerned, seems 
to confine the grant of power to the following cases : 


First. Controversies between two or more States ; 

Second. Controversies between a State and citizens of 
another State ; 

Third. Controversies between a State and foreign states. 

It is true that it says that the judicial power shall ex- 
tend to all controversies to which the United States shall 
be a party, but this can not be construed as a grant of 
power to sue a State directly. It simply gives a judicial 
peo to the United States in cases where the United 

t 


ates is a party, but it does not state that the United 


States can make a State a party to a suit brought by it. 
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The statement of the cases in which a State can be 
brought into the United States courts seems to exclude the 
idea that any State can be brought into such a tribunal 
except as enumerated in section 2 of Article IIT. 

It has been distinctly held that the United States can 
not be sued without its consent. 

The court, in McElrath v. United States (102 U.S., 
440), says: | 


The Government can not be sued except with its 
own consent. 


And, further, on the same page, speaking of suits 
against it in the Court of Claims, it says: 


If a claimant avail himself of the privilege thus 
granted he must do so subject to the conditions of 
the Government annexed to the privilege. Nothing 
more need be said on this subject. _ 


The doctrine is again stated in Kendallv. United States, 
107 U.S., 125; and in Florida v. Georgia, 17 How. (U. 
S.), 478, ete. 

The right to sue a State in any case, without its consent, 
was considered as early as 1793, ir the leading case of 
Chisholm, executor, v. Georgia (2 Dallas, 419). 

IREDELL, J., says, as to an action lying against the 
State, page 430: . 

If it will, it must be in virtue of the Constitution 


of the United States, or of some law of Congress con- 
formable theroto. 


And on page 431: | 


The Constitution is particular in expressing the 
parties who may be the objects of the jurisdiction in any 

of these cases. * * * 
From that time to the present the United States courts 
have uniformly held that a State can not be made a party 
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without its consent, unless it comes within some of the 
provisions of the Constitution granting power to the 


United States. : 
VII. 


The State of Nevada would have the power, with per- 
_ mission of the court, to intervene in a suit of the United 
States against the defendant so as to support the validity 
of the certification and oppose the attempt of the United 
States to have it declared void as against the defendant, 
who claims under a contract with the State of Nevada. 
This intervention is within the discretion of the State, 
and without such action the State is not heard in such suit. 

Any sovereignty, either the United States or any par- 
ticular State, may intervene without becoming a party to 
a suit in the legal sense of the term. It may present evi- 
dence and be heard in argument, and the court will not 
hold the intervening party as either plaintiff or defendant. 
It will not hold that they are liable to a judgment against 
them, or entitled to a judgment in their favor, but the 
court may thus be placed iu possession of facts and argu- 
ments which will affect the rights of the State. 

The right to intervene and the effect of it, so far as the 
United States is concerned, is laid down in the case of 
Florida v. Georgia, 17 How. (U.S.), 478, ete. 

The right to be heard without being a party to the suit 
depends upon the will of the sovereign. If a sovereign 
applies, it has been held, as to the United States, that the 
sovereign will be heard. The United States as a sover- 
eign will not be made a party to a suit where two States 
have a controversy, but it will be permitted to produce 
evidence and to be heard in argument, so as to present its 
views. 

If an individual instead of a sovereign was interested, 
such individual would be made a party to the suit, -but 
being a sovereign it is not made a party, because it can not 
be made such party without its consent. 
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The doctrine upon which the case of Florida v. Georgia 
rests 1s the fundamental principle that the United States, 
being a sovereign, can not be sued without its consent, but 
that if it has rights and ‘interests or rights and _ interests 
of its citizens to be affected it has a right to intervene. 

The same doctrine and the same principles apply to a 
State as a sovereign, and.a State can not be sued without 
its consent any more than the United States, unless it has 
consented thereto by the.Constitution of the United States 
or by some statute or act of the State itself. The State as 
a sovereign can never be injured, although it is not a party 
to a suit, because it always has the right to intervene just 
the same as the United States intervened in 1864 in the 
case of Florida v. Georgia. 

No harm or injury was done to the State of Nevada in 
this case, because she did not intervene. She exercised her 
sovereign discretion when she did not ask to be heard. 
That discretion in all probability was so.exercised because 
she deemed it a controversy in which she left it to the de- 
fendant (who was attacked for fraudulent aets done by him) 
to defend himself. The State of Nevada did not desire to 
interpose in a judicial proceeding the contention that not- 
withstanding there was fraud perpetrated by defendant, yet 
she would intervene in order that he might enjoy the fruits 
of that fraud. His fraud ended any legal or equitable 
claim he might have in regard to this land, so far as the 
State of Nevada was concerned, or so far as the United 
States was concerned. The defendant was not an inno- 
cent purchaser. He had knowledge, nay, more, he was an 
actor in the fraud. 


VIII. - 


The United States was a necessary party plaintiff in 
this proceeding. 

This suit could not have been maintained by any one 
except the United States. No one could indirectly attack 
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the proceedings. The United States, under act of Con- 
gress, had the right to grant sections of public land, in- 
cluding the land in question, to the State of Nevada. 
The United States also had the right to grant the mill site 
under the act of Congress. It was considering both 
questions. Under its rules no grant would be made to 
the State until it had decided the question of the applica- 
tion for the mill site, which was a part of the land asked 


to be certified. 


Under the circumstances set forth in this case the United 
States made a grant to the State of Nevada at the instance 
of the defendant, under which a contract was made by 
the State with Williams, so that he was to get the land in 
question, although he knew all the time that there was an 
application for a mill site pending for a part of the land. 
The State of Nevada being an innocent party and having 
the grant, and having made a contract to sell the land to the 
defendant for a stipulated price, was merely an innocent in- 
strument through whom the defendant hoped to consum- 
mate his fraud. In the chain of title under which the 
defendant claims the land, is this certification to the State. 
No one save the United States can be allowed to attack this 
certification. That Government alone is entitled to claim 
that it was issued through fraud or through mistake and 
should be set aside, or the parties enjoined from using it. 
We submit that the United States Government could not 
sue the State of Nevada, because the State had not con- 
sented to be sued, and had not surrendered to the United 
States by the Constitution any power to sue it directly. 

Even if this doirine is not sound and the United States 
could sue the State of Nevada, it would be no reason why 
it should not sue the defendant separately also, and enjoin 
him from using this certification to acquire this land 
fraudulently. It would be eminently proper for the sov- 
ereignty of the United States in every case to refrain from 
suing a State, even if it had the power, when it could 
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reach the result by suit against the individual. The 
proper relation of the United States to the State would 
always suggest a refusal to bring such a suit unless, it was 
acase of absolute necessity, in order to maintain some 
great principle of right, which could not be presented in 
any other way. 


IX. 


The United States has a right to bring this suit against 
Williams in the circuit court of the United States, dis- 
trict of Nevada. 

Under section 2 of Article IIT of the Constitution, and 
under the act of Congress approved March 3, 1875, en- 
titled “An act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal 
of causes from State courts, and for other purposes,” the 
United States had this right. 

That act provides that the 


Circuit courts of the United States shall have orig- 
inal cognizance with the courts of the several States of 
all suits of a civil nature at common law or in equity 
where * * * the United States are plaintiffs, or 
in which there shall bea controversy between citizens 
of different States. * * * 


The United States, if it can sue a State, must bring the 
action in the Supreme Court of the United States. It could 
only sue Williams in the circuit court. How could it join 
the State and Williams in the same suit? Ifthe United 
States is to be restricted to asuit against the State, it is an 
indirect mode of attacking the fraud of Williams. Is it 
not the best and wisest policy to attack Williams directly 
in a suit against him to make his fraud useless, to injure 
the rights of any one, rather than seek to attack him in- 
directly through the State of Nevada ? 


The deed procured by fraud works no estoppel, nor does 
a deed granted in contravention of the statute work an 
estoppel. 

This doctrine is laid down in Bigelow on Estoppel (2d 
ed., pp. 254. 255), and cases there cited. 

The same doctrine or principle will apply to the certifi- 
cation of the “ Clear list ” to the State of Nevada, or to 
any contract the State may have made with the defendant. 

ABBETT & FULLER, 
Attorneys for Applicant for “ Mill Site.” 
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